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Arbitration Act (10 of 1940), S. 34°— Stay of 
suit — Notice issued prior to suit — Failure 
of defendant to reply — Unwillingness on his 
part.to resort to arbitration ‘cannot be inferred 

(May) 84 A 
~S. 84 — Stay application —- Contents of — 
Defendant’s readiness and willingness must be 
«pecifically averred and must be supported by 
affidavit . ; ; (May) 84 B 
——Ss,. 34, 39 — Stay application not contain- 


ing averment about defendant’s readiness and 
willingness — Plaintiff can raise objection for 
Brst time in appeal (May) 84 C 


——--S, 89 — See Ibid, S. 84 -(May) 84 C 
Civil Procedure Code (5 of 1908), S. 9 — Sale 
deed executed by father without legal necessity 
= Suit for cancellation of sale deed and re- 
storation of possession’ — Jurisdiction of Civil 
Court to try the suit not barred. Civil Revn. 
No, ,153 of 1971, D/- 29-7-1971 (Raj), Held not 
good law after AIR 1971 SC'776 _ (Sep) 173 
——Ss. 100, 101, 103, 107 (1) (c), O.-41, Rr. 25 
and 26 and O. 42, R. 1 — Issue remitted to 
first appellate Court under O. 41, R; 25 in se- 
cond appeal — Finding of fact remitted to 
High Court — Finding is not open to attack 
in second appeal except on grounds mentioned 
in Section 100 — Provisions of O. 42, R. 1 
read with Ss. 100, 101 and 103 support this 
view. AIR 1955 Raj 45, Overruled ` 


; . en (May) 87 (FB) 
——S. 101 — See Ibid, §. 100 ete 
Qs sees ae A 
ae : (May) 87 (FB) 
~——S. 107 (1) (c) — See Ibid, S. 100° 
(May) 87 (FB) 
——S. 115 — Sce s 
. (1) Ibid, S. 151. (Oct) 179 G 





Civil P. ©. (contd.) 


(2) Houses and Rents — Rajasthan Premises 
Control of Rent and Eviction) Act 
1950), S. 14 (2) iar) 62; 

un) 126 


———S. 115 — Concurrent finding of fact — 


Revision is not maintainable (May) 108 E 
—S. 115 - “Exercised a jurisdiction nol 
vested in it -by law” (Jul) 187 B 


—S. 115 — Revision — When 
Court refused to proceed with the 
‘ (Oct) 179 D 


~—S. 115 (1) (c) and O. 5, R. 19-A (after 
amendment in 1976) Material irregularity 
— Procedural error in exercise of jurisdiction 
— Effect of amendment of Section 115 — Ques- 
tion of compliance of O. 5, R. 19-A 


can High 
revision 


(May) 108 A 
~—S. 115 (1) (c) and O: 5, R. 19-A — Ex 
parte order by lower court — High Court can 
enter into question of legality or otherwise of 
order (May) 108 B- 
——S. 115 (1) (c) — New point — Question 
regarding non-compliance of O. 5, R. 19-A — 
Can be allowed to be raised for first time 

` (May) 108 C 


w—S. 115 (1) (c), Proviso (as amended in 1978) 
— New pis regarding non-service of summons 
— Prejudice to other party (May) 108 D 
—S. 115 (1) — Lower Court’s order forfeit- 
ing defendant’s right to present written state- 
{ment perfectly in accordance with O. 8 — It 
cannot be interfered with under any of the 
clauses of sub-section (1) of S. 115 i 

: ec) 215 B 


——S. 151, — Inherent power and jurisdiction 
— Inherent powers — When can be invoked 
—, Application for exercise of inherent powers, 
If necessary . _ (Oct) 170 B. 
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‘Civil P. C. (contd) 
Ss. 151 and. 115 — Revision — Application 
for pleading legal representatives in revision 
=- Laches —- Discretion under S. 151 — Use 
of. AIR 1972 All 504 (FB), Dissented from 
(Oct) 179 C 
~~—§, 153 — See also Houses and Rents — 


Rajasthan aaa (Control of Heat and Evic- ` 


tion) Act (1950), S. 13 (1) (a) and (b) 

(Mar) 44 A 
—S, 153, O. 6, R. 17 — Amendment of plaint 
— New cause of action arising subsequent to 
filing of oe — Addition of (Mar) 44 C 
——0, 4 (2) Granting of leave — 
Court’s’ oe to impose condition of payment 
of fees to outgoing counsel — Scope of 


gu ) 197 A 
——0O, 5, R. 190A — See also Ibid, S. 115 (1) (9 


(Miey) 105A. B 
——O. 5, Rule 19-A (2), Proviso (as added in 


1976) — Drawing ex parte proceedings — Mak- à 


ing of declaration contemplated by the Rule 


— Exploit Gecuration is not necessary 
(May) 108 F 
y “m ibi, %. ‘tsa (Mar) 44 C 
Houses Pig Rents — Rajasthan Premises 


Rent and Eviction) Act 
80) 's $s (1) (a) and @) 


(Mar) 44 A 
a 7 — See Hindu Marriage ag 
Toss. ov) 1 
20. : 5), 10 (as amended by 104 °F 
1976). — Fusfeinve of defendant’s right to pre- 
sent written statement — Validi 
(Dec) 215 A 
~—O. 8, R. 10 — See Ibid, O. 8, R. ec) B15 A 
~—O. 8, R. 7 — See Ibid, O. 9, R. 18 
(May) 108 A 


wrO. -9, Rr. 13 and 7 — Ex parte decree — 
Setting . aside of —. Sufficient cause for non- 
appearance on the date of passing ex parte 


decree must be shown — Relative s of 
Rr. 7 and 18 indicated. ATR 1950 Lah 43 
Dissented from vent 108 A 
——O, 9, R. 18; O, 20, Rr. 4 an Ex 
parte decree — Order setting it aside must be 
2 order (May) 103 B 
~—O, 9, R. 13 — Ex parte decree — Setting 


ra oe — Sufficient cause — Defendant nee 

before pe due to death of her pa on a day 

ore passing the decree Held, sufficient 

: (May) 103 C 

ao. 14, R. 1 — See Houses and Rents — 

Rajasthan Premises (Control, of Rent and Evic- 

tion) Act (1950), S. 14 (2) (Jun) 126 

~-—O, 18, R. 2 — Statement of the case by 

the parties — Recording procedure ate 76.B 
——O0. I 


20, R. 4 — See 
(May) 1088 
—o. 20, R. 5 — See Ibid, O. 9, R. 
(tay) 103 B 


——O, 22 — Applicability of ‘the Order — 
visions of O. 22 do not apply to aa ap- 


Beno ni Oct) 179 A 
——0. » R. 25 — See Ibid, 5 100 

Mo 87 (FB) 

o. 41, R. 26 — See Ibid, S 
(rey) 87 (FB) 

——0. 42, R. 1 — See Ibid, S. 
S (Ma y) 87 (FB) 
TEE 43, ns 1 eh, Ga by Act 104 of 
1976. 1 P. GC! (Amendment) Act 


a4 — Order refusing to re- 
cord an alleged compromise passed on 14-8- 
1977 — Appeal led on 23-4-1977 is not 
maintainable — Section 97 (2) (zb) of Amend- 
ing Act does not save the appeal Apr) 65 


(1976), Sz, “r p 


< ——Arts, 188 and. 193 — Elected 


Civil P, C. nonme a “(104 of. 1976), 
5. 97 To) Ses Ci Pr 


(zb) ocedure Code 
(1908); 0. 48, R -T (m) (deleted 
1876, S. 89) ann 9 
Constitution of India, Art. 14 — See 


(1) Ibid, Art, 31-C an) 14 B 

(2) Prohibition — Nias an Pro ton . Att 

\ Pe ks eos ct pan (Jan) 144A 

Git, Ge ie (Jan) “14 B 

Rajasthan Soares (Regulation) fe (0 of 
eh S. Qan) 5 


—Art. See 
(1) tid, A Art. ae i Gan an) 1 B 
i Rees a iomas (Regulation) tfan (of 


——Arts. 31- o 14, 19 and 81 — Policy deci- 
sion of State — Policy securing ciples laid 
‘down in part IV — Decision coul EP be chal. 
‘lenged as violative of Arts. 14, 18 and $1 in 
view of Art, 31-C .. (Jan) 14 B 
——Arts. 166 and 188 — Order of Governor 
appointing speaker of Assembly before whom 
prescribed under atte could be taken 


Order authenticated by Secre under Arti- 
cle 166 defective in form — 

Bouz 18 I 
—Art. 168 (2). — See Ibid, Art. 1 

(Feb) 18 G 
-—-Art. 188 — See also Ibid, Art. 166 

(Feb) 181 
——Arts. 188 and 212 — Taking oath by. mem- 


ber — Not an item mi proteoted by Art. 212 from 
interference by courts (Feb) 18 F 


_ ——Arts. 188 and 166 (2) — Duty of Governor 


to administer oath himself or appoint a person 
‘in that behalf — Not an executive functlon 
(Feb) 18G 
erson not to 
git as member unless he takes oath — Penalty 
for sitting as member without .oa 


(Feb) 18 H 
——Art. 198 — See Ibid, Art. 188 


i (Feb) 18 H 
—Art, 212 — See Ibid, Art. 188 
(Feb) 18 F 
Art. 226 — Writ against Gorenn — 
Duty to implement (Jan) 5 
Art, 226 — State discharging auasi julia 
functions — Duty of (Jan) 5 H 
Art, 226 — Exercise of extraordinary juris- 
diction — No substantial injury to the aggriev- 
ed person, — High Court would not exercise 
this jurisdiction (Jan) 14 D 


—Art, 226 — Quo warranto, writ of —.Who 











can apply (Feb) 18 A 
—-Art. 226 ~— Quo warranto,. writ of — 
Against whom can be issued. (Feb) 18 B 


—— Art, 226 — Petition challenging election of 
M. L. A. — Another M. L. A ose agi 
is.not under challenge is neither a prope 
a. necessary party _ (Feb is G 
Arts. 226 and 329 (b) — s gedienctng ee elec: 
tion of person as a rag of 
sembly — Only remedy is by way ae election 
petition (Feb) 18 D 
——Art, 226 — Quo warranto If can be 
issued in election matter governed by statute 
(Feb) 18 E 
Art. 226 — Principles of natural justice — 
Applicability — Examinee having right to get 
his papers examined by third examiner — Fail- 
ure of University to do so — Effect 
(Mar) 37 


——Art. 226 — Rajasthan High Court Rules, 
R. 375 — Joint petitign —~ Rights of petitioners . 
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Constitution of India (cond.) í . 
diferent though order challen is common — 
Joint petition is violative of K. 375 
(Mar) 58 A 
-—Art. 226 — Writ petition — Concealment 
of facts having no g on the main point 
in the petition — Petition cannot be dismissed 
on ground that the petitioner tried to mislead 
or did not come with clean hands 
f ~ (Mar) 58 B 
w——Art, 226 — Writ petition in the name of 
General Manager, State Road Transport Corpo- 
ration — Maintainable as one on behalf of 
State Corporation when text makes it clear that 
the petitioner is none else than Corporation 


(jun) 120 B 
«—_Art, 226 —- Procedure -—~ Misjoinder of 
causes of actions and parties — Liable to be 
dismissed (Jul) 130 A 


—— Art. 226 — No hard and fast rule can be 
laid down that a petition under Art. 226 which 
is within a period of limitation prescribed for 
suit in respect of same subject-matter should 
be entertained (Dec) 218 A 
-——Art, 226 (1) (b) and (c) — “Substantial in- 
Jury” or “substantial failure of justice’? — Re- 
quirement as to — Petition challenging grant 
of temporary bus it — Held not maintain- 
able on facts. (1977) 79 Bom LR 633 (FB) 
Dissented From (May) 98 
--—Art, 226 (1), (b) (c) — Remedy under — 
Mere violation of rule or law not sufficient — 
There must be substantial injury or substantial 
failure of justice (Oct) 186 A 
——Art. 226 (3) — Other remedy open — Not 
absolute bar .and High Court may, interfere in 
exceptional cases x (Jan) 5 A 
~— Art, 226 (8) — Other remedy open — Re- 
fusal to grant no objection certificate under 
Rajasthan Cinemas (Regulation) Rules, 1959 — 
Writ petition against — Not barred on ground 
that appeal is provided (Jan) 5 B 
——Art, 226 o — ‘Public utility? — Meaning 
of — Need not be for whole community — 
Housing Schemes under the Rajasthan Housing 
Corporation Act are meant for public at large. 
AIR 1978 Andh Pra 195, Dissented from 

(Dec) 209 A 
w—Art. 226 (6) — Application for stay of pró- 


ceedings — Disputed question of possession 
~- Cannot be agitated stay proceedings 
(Dec) 209 B 


wi—Art, 226 (6) plication for , stay of 
proceedings before Rajasthan Housing Boar 
~> No house constructed by Board on land in 
suit — Petitioner could not claim any issue of 
injunction or stay order (Dec) 208 C 


——Art. 226 (6) — Application for stay of 
proceedings before Housing Board — Delay 
` (Dec) 208 D 


~——Art. 329 — Election — Can be challenged 
only after its result — Interference by Court 


during process of election — Prohibited 
3 (Jul) 130 B 
——Art, 329 (b) — See Ibid, Art. 


226 
- (Feb) 18 D 
Sch. VU, List TI, En 52 — See Munici- 
palities -~ Rajasthan Municipalities Act (1959), 
S. 104 rene (Jul) 183 
Court-fees Act (7 of 1870) 

See under Court-fees and Suits Valuations, 
COURT FEES AND SUITS VALUATIONS 
—Court-fees Act (7 of 1870), S. 7 (v)(e) — 
Rajasthan Court-fees and Suits Valuation Act 
(23 of 1961), S. 29 — Suit for possession after 
revocation of licence — Prayer for mandatory 
injunction for vacating house — Courtt-fee pay- 
able according to market value of the house. 
AIR 1964 J & K 89, Dissented from (Nov) 205 











L R. 1978 Rajasthan E 5 


—Rajasthan Court-fees and Sults Valuation Act 
(23 of 1961), S. 29 See Court-fees and 
Suits Valuations —- Court-fees Act (1870), Sec- 





tion 7 (v) (e) (Nov) 205 
DEBT LAWS 

—Rajasthan Money Lenders Act (1 of 1964), 

S. 2 (15) — See Thid, S. 27 (Aug) 148 A 


——Ss. 27, 88, 2 (15) — Pronote executed for 
outstanding principal amount as well as inter- 
est — Appropriation of interest —— Mode 


; (Aug) 148 A 
—S, 33 — See Ibid, S. 27 (Aug) 148 A 


‘Divorce Act (4 of 1869), S. 10 — Adultery — 


Proof — Guiding principles 

(Aug) 156 A (SB) 
——Ss. 10, 14 — Petition for divorce on 
ground of adultery — Delay in filing —- Proof 
— Condonation and/or * connivance —-: When 
may be inferred (Aug) 156 B (SB) 
—S. 14 — See Ibid, S. 10 

(Aug) 156 B (SB) 


——S,.' 34 — Divorce on ground of adultery — 
Damages from adulterer — When may be 
ante (Aug) 156 C (SB) 
vidence Act (1 of 1872), Ss. 128 and 124 — 
Privileged documents — Claim for ~—- Meré 


view that disclosure of documents would be 
prejudicial to public interest not enou va 

22 
——S. 124 — See Ibid, S. 123 21 


(Dec) 2 
Guardians and Wards Act (8 of 1890), S. 4 (5) 
(a) — See Ibid, S. 25 (1) 
—-S..9 (1) — See Ibid, S. 25 (1) un) 128 
—S. 10 (1) (d) — Application for appointment 
of guardian — Person in whose actual custody 


minor- was, held was not a ai part R 
e 


—Ss, 17 and 19 (b) — Appointment of guar- 
dian of minor — Welfare of minor to be 
paramount consideration Eeh) 29 B 
——S. 19 (b) — See Ibid, S. 17 =u 29 B 
——Ss. 25 (1), 9 (1), 4 (a) — Application 
for custody of minor — Forum un) 128 


HIGH COURT RULES AND ORDERS 
—Rajasthan High Court Rules, R. 375 — Ses 
Constitution of India, Art. 226 (Mar) 58 A. 


Hindu Marriage Act (25 of 1955), Ss. 9, 10 and 
13 — Suit for restitution of conjugal rights by 
husband — Counter-claim by wife for judicial 
separation decreed — Objection in divorce pro- 
ceeding by wife that decree is without jurisdic- 


tion — Not maintainable Nov 197 
——S. 10 — See Ibid, S. 9 Nov) 197 
——S. 18 — See Ibid, S. 9 (Nov) 197 
Hindu Minority and Guardianship Act (32 of 
1956), S. 8 — See Guardians and Wards Act 
(1890), S. 17 . (Feb) 29.B 
——S. 13 — See Guardians and Wards Act. 
(1880), S. 17 (Feb) 29 B 


HOUSES AND RENTS 


—Rajasthan Premises (Control of Rent and 
Eviction) Act (17 of 1950), Ss. 2 (2), Proviso (e), 
8 (v) (b) — Premises — Definition of Con- 
version of one shop into four separate shops — 
Whether new construction — Test (Mar) 35 


—S. 3 (v) (b) — See Ibid, S. 2 (2), Proviso (e) ` 
: (Mar) 35- 
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Houses and Rents -- Rajasthan Premises (Con- 
-- trol of Rent & Eviction) Act (contd.) `` 

~—Ss: 13 and 13-A (b) (As amended by Act 
(14 of 1976) replacing Ordinance 26 of 1975) — 


Section 18 (3), (4) and (5) onl 


apply to suits 
filed on or after coming into 


orce of Amend- 


ing O ce and Section 18-A applies to pend- 
ing suits and proceedings i (Jan) 1 
——S. 13 (A) — Interpretation — Fr ap- 


plication within 30 days of coming into force 
of Ordinance — Necessity- of. 1966 Raj LW 
295 and:Second Appeal’ No..149 of 1961 (Raj), 
Overruled : - (Apr) 68 
——48. 18 (1) — Scope — Eviction of tenant — 
One or more of the grounds in S. 13 (1) must 
exist (Mar) 44 B 
——S. 18 (1) (a) and (h) ,— ‘Suit for eviction 
on ground of bona fide réquirement — ‘Aiend- 
ment of plaint on ground -of deault ‘in payment 
of rent — Maintainable — Grounds under Sec- 
tion 13 (1) do not constitute cause of action for 
eviction. AJR 1970 Raj'77 and AIR 1973 Raj 24, 


Overruled . if (Mar) 44 A 
——S§. 13 (1) h); S. 14 (2) (as added by Ordi- 
uance No. 16 of 1975) — Suit for arrears of 


rent and eviction from business premises — 
Amendment of pimo! incorporating facts relating 
to comparative -hardship in view of amendment 
of Act — Does not amount to filing of new 
plaint and relates back to date of suit — Am- 
endment does not amount to taking new ground 
of eviction . (Sep) 170 
— S$. 18 9 -— See Ibid, S. 19-A ar) 55 A 
——S. 18 (4) and (6) —' Striking off defence for 
non-payment of rent — Duty of Court — In- 
quiry into allegations as to! payment of rent io 
time must be made © `t ‘ (Mar) 55 B 
——S. 18 (4). — Limitation — ‘Application for 
penon of time for paying monthly rent — 

an 


such payment ak o (D, 140 
——S. 13-A (b) — See'Ibid, S. 18 (jan) 1 
——S. 13A (b) — Arrears of rent — Interest 
thereon — Mode ‘of calculation (May) 106 
—S. 14 (2) — See Ibid, S. 19 (1) (b) ` `. 
(Sep) 190 


——S,.14 (2) — Comparative hardship of land- 
lord and tenant — Finding as to — Nature of 
— See Civil P. C. (1908), S. 100 

: (May) 87 (FB) 
~——S. 14.(2) (as introduced by Amending, Act 
14 of 1976) — Suit for eviction — Question of 
prenter hardship — Burden to prove initially 
1 


es on landlord — Wrongly placed on tenant 
by trial Court — High Court can interfere 

neat oe n . (Mar) , 62 
——S. 14 (2) — Suit for eviction — Framing 


of issue of comparative hardship — Validity — 
Interference in revision . Gym) 126 


—~-Ss, 19-A, 13 (4) — Deposit of rent in >- 


arrears along with an application purporting to 
he one under S. 19-A — Deposit, whether could 
be considered as one under S. 13 (4) 

H (Mar) 55, A 





5 ‘ 
po z 


Interpretation of Statutes — Repugnancy — Rule 
of construction °° s `~ (Aug) 148 B 
—Rule ‘of beneficial construction applicability 
— See Houses. and Rents — Rajasthan Premises 
(Control of Rent and Eviction) Act (1950), Sec- 
tion -13-A z : : (Apr) 68 
Rule of pari materia — Applicability ' 





i _ (Aug) 148 C 
Special and General ‘Provision — Former’ 





“ prevails over latter — See House and Rents — 
Rajasthan Premises (Control of Reng and Evic- 
tion) Act (17 of 1950), S. 13 (Jan) 1 


-Application for condonation of delay 


be made even after ‘period’ prescrihed for.. 


Interpretation of Statutes Contd 

—— Word ‘shall? — See C, P. C. (1908), O. 5, 
R. 19-A (2), Proviso : fay) 108 F 
Limitation Act (86 of 1963), S. 5 — Payment ot 
Wages Act, Ss, 15 (2), 17 — Application under 
Section 15 (2), filed after expiry of limitation — 
£ anted by 
uthority — Appeal against — Appellate court 
can decide the correctness of the order of com- 
donation — Authority not recording reasons for 
condonation — Order granting condonation liable 





to be- set aside (Apr) 76 G 
Art. 187 — See Civil P.’C. (1908), 8. 151 
(Oct) 179 C 


Motor Vehicles Act (4 of 1989), S.°58 (1) — See 
Ibid, S. 68-FF es (Jun) 120 A 
——Ss._ 68-FF and 58 (1); — Rajasthan State 
Road Transport Services (Development) Rules 
(1965), R. 10 — Approved scheme allowing con- 
tinuance of existing private permits “till the 
validity of the aforesaid permits” —' Renewal 
of existing permits after enforcement of scheme 
is not authorised. 1968 Raj LW 448, Reversed 
a (juny 120 A 
——S. 110-B — Fixing compensation — No 
bard and fast. rule can be laid. down — De- 
pends ‘upon facts and circumstances of each casa 


„ (Sep) 162. 
MUNICIPALITIES, 


—Rajasthan Municipalities Act (88 of 1959), S. 4 
— See Ibid, S. 8 (Sep) 184 
——Ss. 6 and 4 — Rajasthan Lands. and Build- 
ings Tax Act (18 of 1964), S. 3 — Constitution 
ò man cipality — Its limits must be defined 
and duly. published — Requirements mandatory, 
Civil Writ Pen. No. 1390 of 1976, D/- 12-10- 
1976 (Raj), Reversed i (Sep) 1864 
— 5. 104 — Rajasthan Mumicipalities (Octroi) 
Rules (1962), Rule 34-A — Section 104, sub- 
clauses (b) and (c) of sub-rule '(1) of Rule 34-4 
and sub-rule (2) of that Rule providing for levy 
of octroi on value of country Nquor are ultra’ 
vires and Entry 52 of List 2 of Sch. 7 of the 
Constitution (Jul) 133 
—S. 297 -— See Ibid, S. 304 Ny 
; (Nov) 203 A, B, G 
-——Ss. 804 (3) and 297 — Rajasthan Municipal 
(Subordinate and Ministerial Service) Rules, 1968, 
Rule 38 — Rule 88 is valid and intra vires 
. _ . (Nov) 203 A 
Ss. 304 (3) and 297 — Rajasthan Municipal] 
(Subordinate and Ministerial Service) Rules, - 
1983, Rule 38 — Transfer of L. D. C. from one 
Municipal Board to another by Govt. is valid . 
(Nov) 203 B 
——Ss. 804 (3) and 297 — Transfer of Munici- 
pal emplovee from- one Municipal Board to an- - 
other cannot be termed as demotion i 
f a: (Nov) 203 C 
—Rajasthan Municipalities (Octroi) Rules (1962), © 
R. 34-4 (1) (b) (c) and (2): — See Municipalities ` 
— Rajasthan Municipalities Act (1959), ‘S. 104 
‘ . Qu) 188- 
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Ha i fi ETa oe 
s Í PANCHAYATS 3... j 
—Rafasthan Panchayat Act (21_of 1953), S. 18. 
— See Ibid, S. 19 (Apr) 74 A 


——Ss. 19, 15 and 24 — No confidence motion 
against sarpanch by panchas — Panchas need 
not be those who have taken oath (Apr) 74A 
S. 19 and R. 15 — No confidence motion 
against Sarpanch — All members present but 
presiding officer absent — Motion cannot lanse 
: i (Oct) 186 B 

(Mar) 3° B 

(Apr) 74 A 





——S. 21 (4) — See Ihid. 9. 73 
——S. 24 — See Ibid, S." 18 
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Panchayats .—— Rajasthan Panchayat Act cone 
——S§, 73 —- Supersession of panchayat — Hel 

reasonable opportunity -was given before order of 
supersession was pass (Mar) 52 A 


. 73 and 21 (4) — Supersession of Pan- 
chayat —- Nine of twelve pendia ceasing to. 
egal 


panchayat’ is 


hold office — Supersession o 
(Mar) 52 B 


~—S, 73 — Supersession of ‘panchayat — Pan- 


chayat superseded for one year. only — Sar- 
panch can have no grievance 
Rajasthan Panchayat and Nyaya Panchayat 


Election Rules (1960), R. 80 (2) —- Annexures to 


election petition — Defect in verification — Not. 


fatal (Oct) 178 


—Raj. Panchayat and Nyaya Panchayat (General), 


Rules (1961), R. 15 (8) — Officiating Tahsildar 
presiding over the meeting in the absence of, 
Tahsildar — Not ilegal (Apr) 74 B 
R. 16 — Minor irregularity or infraction of 





“Rule 16 in drawing proceedings of mete _ 


Effect — It cannot vitiate the meeting itse 
(Apr) 74 C 





Payment of Wages Act (4 of 1936), S. 15 (2) — 
See Limitation Act (1963), S.. 5 
~—S. 17 — See Limitation Act (1963), S. 5 | 
> es (Apr) 76 C 
wu S, 17 pe — Appeal — Amount to be de-. 
posited before filing an appeal — Deposit by 
cheque is a valid tender (Apr) 76 A 
Penal Code (45 of 1860), S. 497 — See Divorce 
Act (1869), S. 10 ' (Aug) 156 A (SB) 


PROHIBITION 


Rajasthan Prohibition Act (17 of 1969), S. 1 


(83) — Introduction of prohibition in particular 
area — Matter of policy — Provisions of Sec- 
tion 1 (8) not violative of Article 14 of Con- 


stitution — Challenge to Section 1 (3) would ` 


not be sustainable in law (Gan) 14 A 





Rafasthan Cinemas (Regulation) Act (80 of 1952), 
S. 5 — See Constitution of India, Art. 226 (3) 
(Jan) 5 B 
——§, 5-A — “No objection certificate”? —= 
Grant of —- Area not reserved for cinema in 
plan prepared by Town Planning Department 
— Not a valid ground in view of S. 5-A : 


(Jan) 5 E 
Rajasthan Cinemas (Regulation) Rules (1959), 
R. 16 — See also 
(1) Constitution of India, Art, 226 (3) 
(an) 5 B 
(2) Rafasthan Cinemas (Regulation) Act Ae of 
1952), S. 5-A Jan) 5 F 


w—R. 16 — Application for grant of “no objec- 
ton certificate” — Has to be adjudicated quasi- 
judicially (an 5 E 
R. 16 — “No obfection certificate” — Re- 
fusal to nt based on vague and general ex- 
pression that “law and order” situation would 
deterioriate — Not proper ground 

(Jan) 5 G 


—R. 16. — “No objection certificate” — Re- 
fusal to grant on ground of traffic difficulties — 
No proper ground (Jan) 5 I 
R. 16 — No objection certificate — Appli- 
cation for — Disposal of — Duty of licensing 
authority (Jan) 5 J 
R. 18 — “No objection certificate” — Fact 
that the locality is shown in blue print or Master 
Plan as residential area by the Town Planner is 
oot sufficient to refuse licence (jan) 5 K 











(Mar) .52 CC’ 


(Apr) 76 C` 


Rajasthan Cinemas (Regulation) Rules (1959) 


(contd.) ` g 
——R. 16 (1) (a) — “No objection certificate” 
— Refusal — Grounds — -Proximity of Bal Man- 
dir School (Kindergarten) is no ground — Pro- 
posal to construct residential hostel attached to 
the institution is also no ground (Jan) 5 C 
Rajasthan Colonisation Act (27 of 1954), Pre. — 
See Rajasthan Colonisation Allotment (Sale of 
Government Land in the Rajasthan Canal Prd- 
ject Area) Rules (1975), R. 3 (2) (Dec) 218 B 
——-S. 11 — See Rajasthan Colonisation Allot- 
ment (Sale of Government Land in the Raja- 
sthan Canal Project Area) Rules (1975), R. 3 (2) 

(Dec) 218 R 

——S. 14 — See Rajasthan Colonisation Allot- 
ment (Sale of Government Land in. the Raja, 
sthan Canal Project Area) Rules (1975), R. 3 (2) 
` ' (Dec) 218 B 


Rajasthan Colonisation Allotment (Sale of Gov- 
ernment Land in the Rajasthan Canal Project 
Area) Rules (1975), Rr. 3 (2), 4 (3) and 21 — 
Rr. 3 (2), 4 (8) and 21 are not ultra vires the 
provisions of. Rajasthan Colonisation Act (1954) 
— No inconsistéėncy between Rule 21 and Sec- 





tions, 11 and 14 ofthe Act (Dec) 218 B 
R. 4 (3) — See Ibid, R. 8 (2) (Dec)218 B 
——R. 21 — See Ibid, R. 8 (2) (Dec) 218 B 


Rajasthan Court-fees and Suits Valuation 
(23 of 1961) 
See under Court-fees and Suits Valuations, ` 


Rajasthan Excise Act (2 of 1950), S. 35 — Can- 
cellation of licence — Conditions of — Re- 
mittance of amount of the fee payable for 15 
days ought to be done (Jan) 14 C 


Rajasthan High Court Rules 
See under High Court Rules and Orders. < 


Rajasthan Land Apquisition Act (24 of 1958), 
S. 3 (b) — See Ibid, S. 18 (Apr) 68 
——Ss. 18, 8 (b) and 50 (2) — Reference under 
Section 18 — “Person interested’? —° Urban Im= 
ovement Trust is not ‘person interested’ — 
Henes reference application by it is not com- 
(Apr) 66 
(Apr) 66 


Act 


petent 
——S. 50 (2) — See Ibid, S. 18 


- Rajasthan Lands and Buildings Act (18 of 1964), 


S. 3 — See Municipalities —- Rajasthan Munici- 
palities Act (1959), S. 6 (Sep) 163 
Rajasthan Money-Lencers Act (1 of 1964) 
See under Debt Laws. 
Rajasthan Municipalities Act (88 of 1959) 
See under Municipalities, F 
Rajasthan Municipalities (Octroi) Rules (1982) 
See under Municipalities. 


Rajasthan Municipal (Subordinate and Ministerial 


Service) Rules (1963), R. 38 — See Municipalities 
— Rajasthan Municipalities Act (1959), S. 304 
. (8) (Nov) 208 A, B 


Rajasthan Panchayat Act (21 of 1953) 
See under Panchayats. 

Rajasthan Panchayat and Nyaya Panchayat Elec- 
tion Rules (1960) 
See under Panchayats, 


Rajasthan Panchayat and Nyaya 
(General) Rules (1961) 
See under Panchayats. 

Rajasthan Premises (Control of Rent and Evic- 
tion) Act (17 of 1950) ; 
See under Houses and Rents. 


Rajasthan Prohibition Act (17 of 1968) 
See under Prahtbition, 


Panchayat 
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Rajasthan State Road Transport Services (De- 
-yelOpment) Rules (1965), R. 10 — See Motor 
Vehicles Act (1989), S. 68-FF (un) 120 A 


Rajasthan Tenancy Act (8 of 1955) 
See under Tenancy Laws. 


Specific Relief Act (47 of 1963), S. 10 — See. 


rR P A aig i P re (1882) on, 500 $ 
: = IS ” (Nov) 200 A 


TENANCY LAWS 


—Rafasthan Tenancy Act (8 of 1955), Ss. 5 (24), 
951 and 242 — Suit containing two reliefs, one 
triable by OML Cont end poss by revenue 
— Pr ure ollowec 
ERES (Jul) 142 (FB) 


. 


Tenancy Laws — Rajasthan Tenancy Act 


(contd.) 
S249 — See Ibid, S. 5 C4) n ao n 
——S, 251 — Ses Ibid, S. 5 (240? ) 
Gul) 142 (FB) 


s 





Transfer of Property Act (4 of 1882), S. 53-A — 
Contracts to transfer — Question whether a con- 
tract is specifically enforceable or not has no 
bearing i (Nov) 200 A 
——-S. 53-A —- Transferee in possession of some - 
portion and not entre property agreed to be 
sold — Still entitled to protection under S. 53-A 
(Nov) 200 B 
—-§, 106 — See Houses and Rents — Raja- 
sthan Premises (Control of Rent and Eviction) 
Act (1850), S. 18 (1) (a) and (h) (Mar) 44- A. 





LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM ETC. IN 


TaY 
AIR 1931 Raj 181 — Over, AIR 1979 Sc 1791 


ov). 
AIR 1958 Raj 322 (Pt. B) — Diss. AIR 1979 


3 A (May). 

Am 1089 a Ba Ove AIR 1979 SC 1745 
Oct). ` 
(196i) 4 A. ae 1 ne (Raj) — Over. 

AIR 197 j pr). 
1966 Raj LW 295 — Over. AIR 1979 Raj 68 


Apr). 

am “1561 Raj 1 rt B) — Revers, AIR- 1979 
SC 289 B (Feb). 

(1668) C. S. A. Ves 18 and 29, 27, 28, 30-35 of 
1960 and 54 and 58 of 1961, D/- 10-10- 
1968 (Raj) — Revers, AIR 1879 SC 246 A 


ee LW 448 — Revers, AIR 1979 Raj 
120 A (Jun). 


A. I. R. 1979 RAJASTHAN 
Diss.: Dissented from in; Over. : 


Overruled in; Revers, : Reversed in. 

AIR 1970 Raj 77:1969 Raj LW 548 — Over. 
AIR 1979 Raj 44 A (Mar). 

(1971) Civil Revn. No. 158 of 1971, D/- 29-7- 


1971 (Raj) — Held not good law after AIR 

1971 SC 776. AIR 1979 Raj 173 (Sep). 

1972 Cri LJ 1585 (Raj) — Revers. AIR 1979 
SC 1895 A (Dec), 

AIR 1973 Raj 24 : 1972 WLN 501 — Over, AIR 
1979 Raj 44 A (Mar). 

1974 Tax LR 55:05 ITR 488 (Raj) — Diss, 
AIR 1979 Ker 23 A (FB) (Feb). 


(1976) Civil Writ Petn. No. 1390 of 1978, D/-. 
12-10-1976 (Raj) — Revers. AIR 1978 Raj’ 
164 (Sep). 

AIR 1678 Raj 127 — Diss, ATR 1879 Pat 808 
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AIR 1979 RAJASTHAN 1 
- (JAIPUR . BENCH) 
N. M. KASLIWAL J. 


M/s. Carona Sahu Co. Ltd, Peti- 
. tioner v, Vinod Kumar- Goyal, Res- 
pondent. 


Civil Misc. Appeal No. 152 of 1977, 
D/- 5-8-1978* 


Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1950), Ss. 13 
and 13-A (b) — As amended by Act 
14 of 1976, replacing Ordinance 26 of 
1975 — S. 18, (3),. (4) & (5) only apply 
to suits filed on or. after coming into 
force of Amending Ordinance :and Sec- 
tion 13-A applies to pending suits and 
Proceedings. (Interpretation of Statu- 
tes — Special and general provision 
.— Former. prevails over latter). 

The- provisions of sub-ss, (3), (4), (5) 
of S, 13 of the Act as amended by 
Ord, 26 of 1975 and subsequently re- 
placed by Amending Act 14 of 1976. 
only apply in a suit filed on or after 


coming into force of the Amending 
ordinance. However, the legislature 
was fully aware to deal with the 


pending suits and other proceedings 
by way of appeals, application for re- 
visions etc., pending on the day of the 
commencement of the Amending or- 
dinance and for .which special provi- 
sions have been “laid down by enacting 
S. 13-A. “It is a well settled proposition 
of law’ that where there are both 
special as well as . general provisions 





*(Against order of K. S. Lodha, Dist. 


Judge. Ajmer, D/- 27- -9-1977.) 


IV/IV/E86/78/KSB | 
` 1878 Raj./1 I G—8?7 





with regard to a matter special’ pio- 
visions prevail over the general pfovi- 
sions. 1969 WLN 284 (Raj) and 1969 
WLN 331 (Raj) Rel. on. (Para 8) 

The contention that the provisions of 
S. 138-A.“(b) of the Amending Ordin- 
ance No. 26 of 1975 are onerous be- 
cause a further liability to pay cost 
has been laid down which was not 
there under S&S. 13 (5) is not well 
founded. This is a special provision 
which is more beneficial in one way 
to the tenant because once an amount 
determined under this provision is paid 
or deposited, the entire proceedings 
regarding default shall be disposed of 
as if the tenant has not committed 
any default, On the contrary, under 
S. 13 (5) of the Act prior to the 
coming into force of the amending 
Ordinance, the proceedings regarding 
default did not come to an end and 
the tenant was required to further de- 
posit the rent by the 15th of each 
succeeding month and in case he com- 
mitted a default in the payment of 
such rent in any month, he stood the 
risk of his defence against eviction to 
be struck off,-In any case the Legis- 
lature has laid down S. 13-A as a 
special provision relating to the pend- 
ing and. other matters at the date of 
commencement of such ordinance and 
the tenant can only resort to the pro- 
visions of S, 13-A in a pending. suit. 
Sub-secs. (4) and (5) of the Act prior 
to the coming into operation of the 
amending ordinance cannot be brought 
into effect after the commencement of 
the Amending Ordinance. © (Para 8) 


Cases Referred: Chronological Paras 
AIR 1978 Raj, 20 :. 1977 Raj LW 479 6 


2 Raj. {Prs. 1-5] Carona Sahu Co. v, Vinod Kumar (Kasliwal J 3 


AIR 1976 Raj 17: 1975 WLN 618 8 


1969 WLN 284 8 
1969 WLN 331 . > 8 

S. L. Sogani and R. S, Purohit, for 
Appellant; B. P, Agarwal, for- Res- 


pondent, 


JUDGMENT :—° This miscellaneous 
appéal has been filed against an order 


of the District Judge, Ajmer, dated 
27th Sept. 1977, whereby an applica- 
tion filed- by the defendant under 


S. 13 (5).of the Rajasthan Premises 
(Control of Rent & Eviction) Act, 1950, 


(hereinafter referred to as ‘the Act’), 
was dismissed. 
2. The plaintiff filed a suit for 


eviction of a shop on the ground of 


- his reasonable and bona fide necessity, 


défault in the- payment of rent and on 
account of denial of his title by the 
defendant, The defendant moved an 
application under S, 13 (5) of the Act, 
"1950, on 7th Aug. 1975 which. was the 
first date of - hearing of the case. In 
this application the defendant sub- 
mitted that the arrears of rent amount~ 
ing to Rs. 9,200/- for the period of ist 
Oct., 1974, to 31st May, 1975 have 
already been paid to the Commercial 
Taxes Officer Ajmer by defendant on 
behalf of the plaintiff under S. 11A of 
the Rajasthan Sales-tax Act, as order- 
‘ed by the Commercial Taxes Officer 


Ajmer, It was, therefore, prayed that 
the learned trial Court should be 
pleased to determine the amount to 


be deposited or paid 
by the defendant. 


3. A reply was filed by the plain- 
tiff to the aforesaid application and it 
was emphatically denied that any 
amount at all had been deposited 
on behalf of the plaintiff and that in 
any case if the defendant wrongly paid 
the. amount then such .: amount cannot 
be taken for aid and the case being 
governed by S. 13 (4) of the Act, 1950, 
and not S. 13 (5) of the Act, 1950, the 
defence of the defendant was liable 
to be struck off under S. 13 (6) of 
the Act, The plaintiff also submitted a 
separate application under S. 13 (6) of 
the Act for striking off the defence. of 
the defendant against eviction, The 
application of the defendant remained 
pending and in the mean time 
Rajasthan Premises (Control of Rent & 
Eviction) Amending Ordinance came into 
force vide notification dated 29th Sept. 
1975 published in the gazette D/- 29th 


to the plaintiff 


the. 





AIR. 
Oct. 1975. This Ordinance was’ further 
replaced by the Rajasthan “Premises . 
(Control of Rent & Eviction) (Amend- -~ 
ment) Act, 1976, (Rajasthan. Act No, 14° 
of 1976). For the purpose of brevity ‘I. 
shall call it the > amending Act. The . 
defendant thereafter submitted an ap- 
plication on 24th Oct. 1975, under 
S. 13 (3) of the Rajasthan Premises ; 
(Control of Rent & Eviction) Act, 1950, 
as amended by - Ordinance No. 26 of 
1975. The plaintiff opposed’ this ap- 
plication on the groiùimd. that the ap- 
plication under §. 13 (3) of the 
Amending Ordinance No. 26 of 1975 | 
was not maintainable as the same did’ 
not apply to pending suits. The learn- 
ed District Judge by his order dated 
January 5, 1976, dismissed the applica- 
tion filed by the defendant taking the 
view that S. 13 (3) (of the Amending 
Ordinance No. 26 of 1975) did not 
apply to the suits already pending be- 
fore the promnlgátion of this Ordin- 
ance, A 


4. The defendant without prejudice 
to his ‘application dated 7th Aug. 1975 
under S. 13 (5) before the promulga- 
tion of the Amending Ordinance, and ` 
application under S, 13 (3) dated 24th 


Oct., 75, after the promulgation of the. ` 


Amending Ordinance submitted an ap-. > 
plication on 28th Oct. 1975 under Sec--. 
tion 13-A (b) of the Rajasthan Pre- 
mises (Control of Rent and Eviction). 
Act as amended by Ordinance No, 26 
of 1975, This application has not been 
disposed of by the trial Court. The 
learned trial Court heard the argu- 
ments on the application filed by the 
defendant under S, 13 (5) and by its 
order dated 27th Sept. 1977, dismissed 
the same taking the view that after 
the coming into force of the Amend- 
ing Ordinance No, 26/1975 which was. 
later on replaced by the Amending 
Act No. 14 of 1976, the tenant can. 
only seek relief under §.-13-A of the’, 
Amending Act No. 14 of 1976 and not: 
under the old S, 13 (5). of the Act, 
1950, The defendant has filed the pre-. 
sent appeal challenging the aforesaid 
order of the learned trial Court dated. 
27-9-1977. ome 


5. Mr. Sogani 
pearing on 


learned -counsel - ap- 


vigions of S. 13-A introduced by the 
Amending Act No. 14 of 1976 are sup- 
plementary to the provisions of Sec 


behalf of the defendant- -- 
"appellant has contended that the. pro~ 
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tion 13 (5). of ‘the Act,. 1950, as it exis- 
ted; “before the coming into force of 
‘the. amending - Act, S. 13: (4) and (5) 
before the Amending Act No. 14 ot 
1976 read ‘as under: 

“13 (4)>— In a suit ‘for eviction on 
the ground sét forth in cl. (a) of sub- 
sec, (1), with or without any of the 


other grounds referred to in that sub- 
section, the tenant ‘shall, - on the first- 


day of hearing:or on’ or before such 
date as the court may, on an applica- 
tion made to it, fix in this behalf, or 
within such time, not exceeding two 
months as may be extended by the 
court, deposit in court or pay to the 
landlord an amount calculated at the 
rate of rent at which it was last paid, 
for the period for which the tenant 
may have made default including the 
period subsequent thereto up tothe end 
of the month previous to that in which 
the deposit or payment is made to- 
gether with interest on such amount 
calculated at the rate of six per cent 
per annum from the date when any 
such amount was payable up to the 
date of deposit and shall thereafter 
continue to deposit or pay, month by 
month, by the fifteenth of each suc- 
ceeding month a sum equivalent to the 
rent at that rate.” a 

“13 (5}— If in.any suit referred to 
in sub-sec, (4), there is any dispute 
as to the amount of rent payable by 
the tenant, the court shall determine, 
having regard to the provisions of the 
Act, the amount to be deposited or 
paid to the landlord by the tenant, 
within fifteen days from the date of 
such order, in’ ‘accordance with the 
provisions of sub-sec, (4).” 
The amending Act No, 14 of 1976 has 
now amended S. 13 and has now laid 
down new  sub-secs. (3), (4) and (5). 
The Amending Act No. 14 of 1976 has 
further enacted -S, 13-A, for dealing 
‘with the suits-and other proceedings 


pending at the time of the passing `of- 
No, 26° -of 


the Amending - Ordinance 
1975, S. 13-A consists of cls. (a) to (£): 
But only ‘cls. (a) and (b) which are 
relevant for the purpose of determina- 
tion of this appeal are reproduced as 
under : 

“S. 113-4: Special provisions relating 
to pending and - other matters, (Not- 


withstanding anything contrary in this, 
Act'as it existed before the commence- ` 


ment of the Amending Ordinance or 
in any other law), 
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(a) No‘court shall, in any proceeding 
pending: on the date of commence- 
ment of the (amending ordinance) pass 
any decree in favour of 


non-payment of rent, if the tenant 
applies .under cl. (b) and pays to the 
landlord, or deposits in court, within 
such . time such aggregate of the 
amount or rent in arrears, interest 
thereon and full costs-of the suit as 
may be directed by the court under 
and in accordance with that clause; 


(b) in every such proceeding, the court 
shall, on the application of the tenant 
made within thirty days from the date 
of commencement of the (amending 
ordinance) notwithstanding any order 
to the contrary, determine the amount 
ofrentin arrears up to the date ofthe 
order as also the amount of interest 
thereon at 6% per annum and costs of 
the suit allowable to the landlord; and 


direct the-tenant to pay the amount so = 


determined within -such ‘time, not ex- 
-ceeding ninety days, as may be fixed 
by the court; and on such payment 
being made within the time fixed as 
aforesaid, the proceedings shall be dis- 
posed of as if tenant had not com- 
mitted any default;” 


On the basis of the above provisions 
of law and subsequent changes made- 
therein, learned counsel for the appel- 


- lant has contended that under S. 13 (5) 


of the Act as it stood prior to the 


` Amending Act No, 14 of 1976, if there 


was any dispute as to the amount of 
rent payable by the tenant, the court 
was to determine the same in accord- 
ance with the provisions of sub-s, (4) 
according to which the tenant was 
liable to pay the amount along with 
interest on such amount calculated at 
6% per annum and there was no 
liability of the tenant to pay costs of 
the suit, On the other hand according 
to the learned counsel now there is a 
liability on the tenant under S. 13-A 
(b) not only to pay the amount of in- 
terest @ 6% per annum but also the 
costs of the suit. It is, therefore, 
argued that the Rajasthan Premises 


' (Control of Rent & Eviction) Act, 1950, 


being a beneficial legislation and enact- 
ed for the. protection of tenants, it ` 
could not have. ‘been the intention of 
the legislature in’ putting more burden 
on the tenants of- paying costs of the 
suit also as contained under S. 13-A (b) 


landlord for ` 
‘eviction of a tenant on the ground of 
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of the Amending Act and therefore 


for the pending suits S. 13 (5) should 


be held applicable. in which there was 
no provision for the payment of costs 
by the tenant. The learned counsel 
further submits that S. 13-A of the 
Amending Act and S. 13 (4) and (5) 
of the Act, before the: amendment. can 
both exist together and the tenant is 
entitled to take advantage of either of 
two provisions. - 


6. The learned counsel for the 
plaintiff-respondent has contended that 
the impugned order of the learned 
District Judge is perfectly correct. 
According to the learned counsel Sec- 
tion 13-A. of the Amending Act is the 
only provision which can apply in 
case of pending matters and suits and 
S. 13 (4):and (5) of the Act before 
coming into force of the amendment 
Ordinance No. 26 of 1975 are no longer 


: „ applicable. Learned ` counsel has placed 


reliance on Jagdish Prasad v. Kapoor 
Chand, 1977 Raj LW 479: (AIR 1978 
Raj 20) and Prabhashanker v. Smt. 
Rukmani, 1975 WLN 618: (AIR. 1976 
Raj 17). = 


7. I am of the view that there is 


"mo force in the contention of the ap- 
`. pellant for the reasons given as under: 


-:.. 8 The Rajasthan Premises (Control 
of Rent & Eviction) Act, 1950, 
amended ‘by the Amending Ordinance 


:. |No, 26 of 1975 which was further re- 


placed by Act No, 14 of 1976, By the 
amending ordinance the provisions 
of S. 13 (4) and (5) of the Act have 
been totally amended and in its place 


w |mew sub-secs, (3), (4) and (5) have 
~ [been enacted. Under sub-sec, (3) of S. 13 
‘of the amending Ordinance a duty 


has been cast on the court itself to 
provisionally determine the amount ‘of 
rent tobe deposited . in. court. or paid to 
the landlord by the tenant on the first 
date of hearing or on any other date 
as the court may fix in this behalf 
which shall not be more than three 
months after the filing of the written 
statement and shall be before’ the 
framing of the issues. Under sub- 
sec. (4) the tenant shall deposit in 
court or’ pay to the landlord the 
amount determined by the court under 
sub-sec. (3) within 15 days from the 
date of such determination or within 
‘such further time not exceeding three 
months, as may be’ extended by the 
court, Under sub-sec. (5) if a tenant 


.ed proposition of: law that where there 
‘are both 


was - 


‘ing default did 


` ther. deposit the. 


A.L R. 


fails to deposit or- pay any amount, re= | 
ferred to in sub-sec, (4) on the date or. 
within a time. specified therein the: 
court shall order the : defence against 
eviction to be struck out, In my view 
the above provisions only apply in 
suit filed on or after coming into for 
ing ordinance. Howe 
the legislature was fully aware to deall, 
with the pending suits and other p: 
ceedings by way: of appeals, applica- 
tion for revisions ete., . pending on th 
day of the commencement: of the 
amending ordinance and for . which}. 
special provisions have been laid down 
by enacting S. 13-A, It is. a well sett] 

















special as- well as . general 
provisions with regard to a matt 
special provisions - prevail over th 
general provisions, I am ` fortified i 
my above view by the following a 
thorities of this court: oo 


Panna Lal v., Balbir Singh 1969 WLN 
284 (Raj) and Bhanwar “Lal v. Chandra 
Kanta 1969 WLN 331 (Raj). The above 
cases also arose at the time when a 
similar amendment was’ made in 1965 in 
S. 13 of the Rajasthan Premises (Con 
trol of Rent & Eviction) Act, 1950, by 
bringing an amending Act which also 
contained S. 13-A, containing special 
provisions relating to pending and other 
matters. It was held that S, 13-A was ` 
not subject -to S. 13 (4) and that the 
provisions of S, 13 (4) cannot be ap- 
plied to a case governed by S. 13-A. 
In my opinion the contention of the 
learned counsel for the appellant that 
the provisions of S, . 13-A (b) of th 
Amending Ordinance No. 26 of 1975 
are onerous because a — further liabi- 
lity to pay cost has been taid down 
which was not there under S. 13 (5) - 
is not well founded, This is.a special] -` 
provision which is more beneficial in 
one way to the tenant because once an 
amount determined under this provi- 
sion is paid or deposited, the entire 








ing Ordinance, the proceedings regard- 
not..come to an end 
and the tenant was required to fur- 
rent by. the 15th of 
each -succeeding ‘month and in case he 


committed a default in the payment of 
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risk of his defence against eviction to 
be struck off. In any case the legisla- 
ture had laid down S., 13-A asa 


special provision relating to the pend- - 


ing ard other matters at the date of 
commencement of such ordinance and 


the. tenant can only resort to the pro-. 
13-A in a pending suit 


visions of S. 
Sub-secs. (4) and (5) of the Act prior 
to the coming into operation of the 
amending , ordinance cannot “be brought 
nto effect after the’ commencement of 
the’ amending ordinance and the learn- 
ed District Judge was right in reject- 
mg the application filed by the appel- 
lant under S,*13 (5) of the Act, 1950. 
As already mentioned ‘above an ap- 
plication under S. 13-A (b) of the 
Amending ordinance has already been 
filed by the appellant on 28th Oct. 75, 
and no order has been” passed on such 
application by the trial Court, the 


same could now be dizposed of in ac-- 


cordance with law. 


$. In the result this 
and is dismissed with no 
costs, 


appeal fails 
order as to 


Appeal dismissed, ` 





AIR 1979 RAJASTHAN 5 
G. M. LODHA, J. , š 
Smt, Gyan Devi, Petitioner v. State “of 
Rajasthan and another, Respondents. 
Civil Writ Petn. No. 1652 of 1976, D/- 
18-7-1978. 


. (A) Constitution of India, Art. 226 (3) 
-~ Other remedy open — Not absolute 
bar and High Court may interfere in ex- 
ceptional cases. AIR 1977 Guj 113 (FB) 
and AIR 1977 Andh Pra 250 (FB), Rel. on. 

(Para 13) 

Anno: AIR Comm. Const. of India (2nd 

Edn.), Art. 226, N. 19, 177. j 


(B) Constitution of India, Art. 226 (3) 
— Other remedy open — Refusal to grant 
no objection certificate under Rajasthan 


Cinemas (Regulation) Rules, 1959 — Writ 


petition against — Not barred on ground 
that appeal is provided under S. 5 of the 
Rajasthan Cinemas (Regulation) Act — 
More so, when refusal is based on grounds 
which were already declared as improper 
in earlier writ petition — ((i) Rajasthan 
Cinemas (Regulation) Act (30. of 1952), 


IV/IV/E85/78/DVT 


Gyan Devi v. State 
such rent ‘in any month he -stood the- 


‘ courts with utmost care. 


- certificate” 
reserved for cinema in plan prepared by 
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S. 5; (ii) Rajasthan Cinemas (Regulation) 
Rules (1959), R. 16). (Paras 16, 13, 14) 

Anno: AIR Comm. Constn. of India 
(2nd Edn.), Art. 226, N. 19, 177. 

{C) Rajasthan Cinemas (Regulation) 
Rules (1959), R. 16 (1) (a) — “No objec- 
tion certificate’ — Refusal — Grounds 
— Proximity of Bal Mandir School 
(Kindergarten) is no ground — Proposal 
to construct residential hostel attached to 
the institution is also no ground. : 

(Paras 18, 19) 

D) Cunatitation of India, Art. 226 — 
Writ against Government — Duty ta 
implement. 


The State functionaries as all citizens 
of the State are supposed to respect the 
judgments of High Court and all the 
An. officer. in 
higher hierarchy has got greater respon- 
sibility to exhibit greatest respect and 


. omissions cannot be lightly brushed aside 


because the entire structure of our fede- 
ral constitution is based on the doctrine 
of “checks and balances” one of the 
checks being “judicial review.” Any 
attempt of any officer to undermine the- 
authority of High Court either by deli- 
berately disobeying the judgment or even 
by negligently avoiding its implementa- 
tion and enforcement, is a matter which 
should cause serious concern to all, who . 
are committed to rule of law. It is high © 


time that notice must be taken of such - 
_ omissions by Senior Officers of the State 


so that there is no repetition. (Para 19) 


Anno: AIR Comm. Const. of India, 
Art. 226, N. 27. 
(E) Rajasthan Cinemas (Regulation) 


Rules (1959), R. 16 — Application for 
grant of “no objection certificate’ — Has 
to be adjudicated gquasi-judicially — 
Rejection on ground that cinema site is - 
situated in densely populated area — No - 
data or particulars given in support — 
Order is liable to be quashed. 
(Paras 21, 22, 23) 
(F) Rajasthan Cinemas (Regulation) 
Act (30 of 1952), S. 5-A — “No objection 
— Grant -of — Area not 


Town Planning Department — Not a 
valid ground in view of S. 5-A — Pri- 
vately owned property — Licence can- 
not be refused unless strong case is made 
out to restrict fundamental rights under 
Arts. 19 and 31 of the Constitution — 
(G) Constitution of India, Arts. 19, 31 — 
(ii) Rajasthan Cinemas (Regulation) Rules 
(1959), R. 16). 7 (Paras 25, 26) 
“Anno: AIR Comm. Constn. of India 
(2nd Edn.), Art. 19, N. 70; Art. 31, N. 4. 
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(G) Rajasthan Cinemas (Regulation) 
Rules (1959), R. 16 — “No objection certi- 
ficate” — Refusal to grant based. on 
vague and general expression that “law 
and order” situation would deteriorate — 
Not proper ground when permission is 
sought for a far distant area from the 
main heart of the city while cinemas 
exist in crowded localities without .dis- 
turbing law and order situation. 

(Para 28) 

(8) Constitution of India, Art. 226 — 
State discharging quasi-judicial func- 
tions — Duty of. 


The functionaries of the State, when 
they are required to discharge “quasi~ 
judicial function” under the various 
statutes, should realise that they are not 
to act as “Kotwals” (Police) or the 
“Monarchs”, but should act as most 
humble quasi-judicial tribunals on whom 
onerous burden to discharge the statu- 
tory function lies, on account of the 
duties and responsibilities entrusted to 
them by the legislature. The discharge 
of their duties pre-supposes the greatest 
care, vigilance, balance, restraint and 
judicious approach particularly when 
they are dealing with laws, which restrict 
the fundamental right of the citizens 
under the Constitution. They should not 
use such general catch phrase like “law 
and order” which conveys no sense and 
cannot be tested on the touch-stone of 
objectivity. i (Para 30) 

Anno: AIR Comm. Constn. of India 
(2nd Edr), Art. 226, N. 27. 


(D Rajasthan Cinemas (Regulation) 
Rules (1959), R. 16 — “No objection 
certificate” — Refusal to grant on ground 
of traffic difficulties — No proper ground. 

(Para 32) 

(J) Rajasthan Cinemas (Regulation) 

Rules, (1959), R. 16 — No objection certi- 


ficate — Application. for — Disposal of . 


— Duty of licensing authority. 

In order to reject an application autho- 
rity concerned is required to apply its 
mind and determine in a quasi-judicial 
manner each and every objection raised 
before it giving details and the. order 
must be such which can be termed as a 
speaking order. Mere mention of a 
thickly populated area or an educational 
institution or an institution of deaf and 
dumb near about a furlong or so, cannot 
be sufficient for rejecting the application. 

oe ‘(Para 35) 

(K) Rajasthan Cinemas (Regulation) 
Rules (1959), R. 16 — “No objection certi- 
ficate” — Refusal to grant on ground of 


Gyan Devi v. State (Lodha J.J 


A.L R. 


objection by Town Planning Authorities 
— Opinion of Town Planner not placed 
on record — Evidence disclosing existence 
of other commercial establishments in the 
locality — Fact that the locality is shown 
in blue print or Master Plan as residen- 
tial area by the Town Planner is not 
sufficient to refuse licence. 


. | (Paras 33, 37) 
Cases Referred: Chronological Paras 
AIR 1977 Andh Pra 250 (FB) 11 
AIR 1977 Guj 113 (FB) 11 
1974 WLN (UC) 170 (Raj) 2 
ATR 1971 SC 1558:1971 Tax LR 106 11 
AIR 1971 SC 1650 ' 4 
AIR 1967 SC 549 l 1 
AIR 1963 SC 677 , 4 
AIR 1958 SC 86 11 


G. C. Kasliwal and S. K. Keshote, for 
Petitioner; B. K. Pathak, for the State. 

ORDER :— This writ petition has been 
filed against the -order of the Collector, 
Jaipur, dated 25th May, 1976 by which 
the petitioner Smt. Gyan Devi’s applica~ 
tion for grant of ‘no objection certificate’ 
under the Rajasthan Cinemas (Regula~ 
tion) Rules, 1959, has been rejected. 


2. Briefly stated, facts giving rise to 
this writ application are, that the peti- 
tioner Smt. Gyan Devi purchased two 
plots of land from Shri Himmat Singh 
Baid by two registered sale-deeds dated 
23-11-70 and 24-11-70 for Rs. 44,999/- 
and Rs. 48,999/- respectively. These two 
plots are adjacent to each other and they 
both together measure 3012.13 Sq. Yds. 
on Moti Dungri Road, Jaipur City. On. 
8-12-1970 an application was made by 
her for grant of ‘no objection certificate’ 
for the above site to the Licensing Autho- 
rity Le. Collector and District Magistrate, 
Jaipur. This application was ultimately 
not accepted and an appeal filed before 
the Home Commissioner was also reject~ 
ed. ‘The petitioner then filed Civil Writ 
petition No. 100 of 1973 in the High Court. 
The writ petition was contested by the 
respondents and ultimately this Court by 
its detailed judgment dated 23-2-1974* 
accepted the writ application. The main 
points canvassed before this Court in the 
earlier writ petition related to the inter- 
pretation of R. 16. While accepting the 
writ application, this Court clearly laid 
down the following: 

“From the plain reading of CL (a) (1) 
it appears that the restriction is confined 
in regard to a site which is within a 
radius of one furlong from any hostel or 
boarding house which is attached to any 


*(Reported in 1974 WLN (UC) 170 (Raj).) 
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recognised educational institution which 
may be either a college or a high school 


or a girls school. Cl. (a) (Ù, therefore, 
presupposes the existence of a residential 


institution which might be attached to to a: 





pecosnied institution as specified, in din that 
clause.” 

“From the facts which ‘ae been 
brought on the record it appears that 
there is a Bal Mandir School but there 
Is no residential institution attached to 
the school.” 

“The finding that teachers reside in the 
Bal Mandir, is: based on no evidence.” 

“CL (a) (1), therefore, cannot operate 
as a bar to the grant of ‘no objection 
certificate’. So far as Cls. (a) (ii) and (a) 
(iii) are concerned, they have no rele- 
vance nor these clauses have been 
relied upon by the respondents. As 
stated earlier, Cl. 16 (1) (a) cannot be 


attracted in this case as there is no resi< 


dential institution attached to a recognis~ 
ed institution as contemplated by that 
clause, Mere existence of an educational 
tnstitution by itself is not relevant t ground 
to attract the provisions of R. 16 (1) (a) 
which lays stress upon the existence of 
a residential institution and that, too, 


must þe attached with a recognised insti- 


tution. Therefore, R. 16 (1) (a) of the: 


Rules cannot operate às a bar to the 
petitioner. The act of authorities dis- 
posing the application for grant of ‘no 
objection certificate’ is quasi-judicial 
which has to determine the application 
objectively. R. 16 envisages the exist- 
ence of a residential institution at the 


time when the decision is taken and does . 


not warrant the objective determination 
on the basis of a new contingency which 
may or may not take place.” 


“The report of the Town Planner, 
P.W.D. and Municipality on the point of 


thickly populated locality do not clinch. 


the issue. CL (b) comes into operation 


only when a locality is thickly Laat 


lated.” 


“The term thickly populated locality 
cannot be equated to predominant resi- 
dential locality. The finding of the 
Licensing Authority on the point of 
thickly populated locality must be a find- 
ing based upon some evidence. The 


orders of the. District Magistrate and the. 


Home Commissioner do not come to the 
norm of a quasi judicial determination 
so far as the point of thickly populated 
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` but he did not do so. 
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locality is concerned and they are not 
in conformity to R. 18. The case is sent 
back to the District Magistrate for giving 
a fresh decision in the light of R. 16 of 
the Rules and observations made above.” 


3. These are the findings which were 

given earlier by Hon’ble Justice Joshi. 
. 4 The above judgment was given by 
this Court after placing reliance upon 
two judgments of the Supreme Court in 
State of Gujarat v. Krishna Cinema, AIR 
1971 SC 1650 and Jaswant Singh Mills v. 
Lakshi Chand, AIR 1963 SC 8677. 

5. The petitioner’s case -is that after 
the judgment of the High Court, the 
Collector was required to decide this 
matter afresh in a quasi-judicial manner 
The petitioner has 
alleged that he made an application on 
23-9-1974 for deciding the case earlier 
and fixed it early. The Collector inspect- 
ed the site with the Superintendent of 
Police and made a joint site inspection 
note on 14-6-1974 -wherein no objection 
of the area being thickly populated was 
made and the only question considered 
was regarding traffic matters. In this, it 
was agreed that 'no objection certificate’ 
may be given with a capacity of 620 
seats, - 

6. It is alleged by the petitioner that 
on 19-8-1974 respondent No. 2 sent a 
Tetter with a plan in which 16 conditions 
were stated to the petitioner so that ‘no 
objection certificate’ can be given and 
one of the conditions was that he should 
surrender 150 Sq. Yds. land to Urban 
Improvement Trust. The petitioner 
agreed to abide by most of these condi- 
tions which mostly related to the con- 
struction of the building which was to be 
governed by the Rules. 

T. However, the petitioner found it to 
her great surprise that-on 25-5-1976 the 
Collector rejected the- application for ‘no 
objection certificate.’ 


8. This order of Shri G. Ramchander 
the then Collector, Jaipur dated 25-5-1976 
has been assailed and challenged in this 
writ application by the petitioner. The 
writ petition was admitted on 11-10-1976 
and on 29-11-1976 it was reported that 
all the respondents have -been - served. 
Many applications were filed for expedit- 
ing the hearing of this case from time to 
time. In spite of all this, it appears that 
the respondents have not filed the reply. 
Both the State of Rajasthan and the 


` Collector and District Magistrate have 


been shown as respondents in this case. 
The matter involved in this case and the 
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issues raised are of importance but in 
spite of the fact that about two years 
time has elapsed, the respondents have 
not controverted the facts alleged by. the 
petitioner by filing reply and substan- 
tiating it on an affidavit and documents. 

9. I have heard Mr. G. C. Kasliwal, 
learned counsel for the petitioner and 
Mr. Pathak, the learned Addl. Govern- 
ment Advocate on behalf of respondents 
Nos. 1 and'2. On behalf of the respon- 
dents a preliminary objection has been 
raised that the writ application is not 
maintainable as an appeal has been pro- 
vided by S. 5 (3) of the Rajasthan Cine- 
mas (Regulation) Act, 1952. Mr. Kasliwal 
on behalf of the petitioner submits that 
the appeal can be filed only when a deci- 
sion is taken to refuse or grant licence 
under the Act. According .to him the 
stage of granting or rejecting the licence 
has not yet come. 

10. Mr. Kasliwal further points out 
that by an amendment introduced by Act 
No. 21/1955, S. 5-A Has been added to the 
Rajasthan Cinemas (Regulation) Act and 
‘no objection certificate’ is granted in 
form B, referred to in R. 4 of Part IL 
Form B has been prescribed as an an- 
nexure to the Rules and it clearly men- 
tions that it is to be used in- exercise of 
powers conferred by S. 5-A (2) of the Act 
for the purposes of approval of the site 
of the Cinema only. Mr. Pathak could 
-inot give satisfactory answer to the dis- 
tinction drawn by Mr. Kasliwal in this 
respect. 

11. In addition to the above reply to 
the preliminary objection, Mr. Kasliwal 
further refers to the judgment of the 
Gujarat High Court reported in A’bad 
Cotton Mig. Co. Ltd. v. Union of India, 
AIR 1977 Guj 118 and Andhra Pradesh 
High Court reported in Govt. of India v. 
National Tobacco Co. of India Ltd., Cal- 
cutta, AIR 1977 Andh Pra 250 both of 
which are full bench judgments. In the 
above two cases it has been held that 
the bar of alternative remedy created by 
CL (8) of Art.- 226 of the Constitution of 
India, is not an absolute bar. In the 


Gujarat case, it has been observed (at: 


p. 123): 

Maes ser eee eee The second feature which 
roust be borne in mind is that this is a 
fetter to the entertainment of the peti- 
tion itself because now the writ jurisdic- 
tion for the specified purpose in Cls. (b) 
and (c) of Art. 226 (1) has to be exercised 
if there is no other remedy for such re- 
dress provided for by or under any other 
law for the time being in force. Former- 
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ly, by a .self-limitation the discretion 
was exercised not to entertain writ peti- 
tions when alternative remedy existed 
but now when a constitutional fetter is 
created, the Court would have no juris~ 
diction if alternative remedy for such 
redress is provided for by or under any 
other law. This being a fetter on the. 
jurisdiction of the Court will have to ba 
strictly interpreted. Even though the 
words ‘any other remedy’ has been used, 
it is obvious that ‘any other remedy’ has 
to be for redress of the injury for which 
this writ jurisdiction is conferred and 
therefore, it must be equally adequate 
or efficacious so that qualitatively and 
quantitatively the same relief would be 
given for redress of the injury to the 
petitioner. Therefore, the adequate effi- 
cacious remedy is always implicit if the 
remedy is to be for redressing the injury 
as effectively as could be done in the writ 
petition. The third important feature is 
that such a remedy must have been pro- 
vided for by or under any other law for 
the time being in force which makes it 
implicit that this must be a direct remedy 
specifically provided by or under the 
specific law in force under which the 
impugned action is taken or order is 
made.” ; 


“When the petitioner is to be asked to 
exhaust his alternative remedies provid~ 
ed under the Act before entertaining the 
writ petition this distinction would 
always be material where the order is a 
nullity as being-ex facie without juris- 
diction or in non-compliance with the 
provisions of the Act or the essential 
principles of justice or on any other 
ground as explained in Tarachand Gupta’s 
ease, AIR 1971 SC 1558 (at p. 1565) or 
Bhopal Sugar Industries case AIR 1967 
SC 549 or Mohd. Nooh’s case, AIR 1958 
SC 86 (at p. 94) and is, therefore, a pura 
ported order or nullity.” 


12. The Andhra Pradesh High Court in 
another Full Bench case has interpreted 
the term ‘other remedy’ used in Art. 226 
of the Constitution, as under (at Pp. 263~ 
64): 

“But it should be remembered that the 
“other remedy’ must be capable of 
affording such redress as is postulated 
under sub-cls. (b) and (c). If the other 
remedy is not capable of giving to the 
aggrieved person similar redress as is 
contemplated in sub-cl. (b) or sub-cl. (c), 
then it cannot’ be considered to be a bar, 
A suit by itself cannot be ruled out as 
another remedy available.” 
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“The words “any other remedy for 
such redress” are significant and mean- 
ingful and they clearly bring out the in- 
tention: of the Parlament that only that 
other remedy which is truly and really 
capable of giving buch redress as-is postu- 
lated in sub-cls. (b) and (c)- would be a 
bar to the maintainability of „the writ | 
petition. Needless to say that in order 
to find out whether there is such a bar 
to the entertainment of a writ petition, 
the court will have to examine the facts 
and circumstances of each case and the 
redressal that is sought and the nature 
of the other remedy that may be avail- 
able under any other law for the time 
being in force. . It is impossible and un- 
desirable to lay hard and fast rules in 
this behalf.”: 


13. The above principles certainly 
help the contention of Mr. Kasliwal that 
the bar of alternative remedy is not 
absolute and in exceptional cases the 
Court may interfere under Art. 226 of 
the Constitution. 


14. Yet another feature of this case 
which is in favour of considering the 
writ petition on merits, rather than 

it, on the ground of alternative 
remedy, is that this Court had earlier 
already considered this matter in details 
by its judgment referred to above and 
the Collector, Jaipur exhibited complete 
jdisrespect to the judgment of this Court 
by ignoring it but rejecting the applica- 
tion for ‘no objection certificate’ on those 
very grounds which were declared to be 
not lawful grounds. by the High Court. 
This necessitates direct interference of 
this Court. 


15. I am, therefore, of the opinion 
that on all 11 these grounds, the preliminary 
objection of the respondents cannot be 
accepted. 

16. Now, coming to the merits of the 
case, I have reproduced in details the 
summary of the findings of the judgment 
of this Court above. As the respondents 
have not filed any return nor rebutted 
the facts alleged in the writ application, 
prima facie, it will be assumed that the.. 
petitioner’s averments in the writ appli- 
cation are correct. It was open to the 
respondents to submit a reply and affida- 
vit and also the documents, if.any, to 
support the impugned order of the Col- 
lector, Jaipur but since that has not 
been done, it..is obvious that the respon- 
dents are not/in a position to controvert 
the facts mentioned in the writ applica- 
tion. 
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17. Mr. J. S. Rastogi, learned Govern-* 
ment Advocate who also argued the case 
for some time during hearing, candidly 
conceded, that he cannot support the 
impugned order,’ given -by the Collector, 
Jaipur as it is not in consonance with 
the observations and directions of this 
Hon'ble Court in the earlier writ appli- 
cation. 

18. The Collector has rejected the 
application for granting the ‘no objection 
certificates’ as it was argued before him 
that the Bal Mandir school is located 
adjoining to the site for which ‘no objec- 
tion certificate’ is prayed for.’ As already 
mentioned above, this Court has already 
rejected -this ground of the proximity of 
Bal Mandir school for the. purposes of 
rejecting the application for ‘no objection 
certificate’ earlier. It was-also made 
clear in this judgment by Hon. Mr. Justice 
M. L. Joshi that even if there is a pro- 
posal for the construction of a hostel that]: 
cannot be taken :note of for rejection of 
the application ‘because - that is a contin- 
gent matter. It’ was ‘emphasised by this 
Court that R.-16 (1) (a) presupposes the 
existence .of a residential’ institution 
which should be attached to a recognised 
institution. ` This. Court categorically re- 
pelled the objection-of Bal Mandir school 
in the following manner :— 


“From the facts which have been ` 
brought on the record it appears that - 
there is a Bal Mandir school but there” 
is no residential institution attached: to 
the school. There is a faint reference in 
the Home Commissioner's order that the 
teachers reside in the Bal Mandir but 
tbis- finding is based on no evidence. 
CL (a) (1), therefore, cannot operate as 
a ia to the grant of no objection certifi- 
cate.” 


19. If the Collector, Jaipur would 
have taken the trouble of reading the 
judgment of the High Court, he would 
not have repeated the same grounds for 
rejection of the application, in spite of 
the judgment of the High Court. It has 
not been explained to me by the respon- 
dents whether the Collector committed . 


- the serious mistake of showing utter diş- 


respect to the judgment of this Court by 
ignorance, misunderstanding or some 
bona fide ground. It was necessary for 


‘the State and the Collector, Jaipur to 


bave explained this serious lapse to the 
court in writing and the absence of any 
explanation fs highly undesirable. The 
State functionaries as all citizens of the 
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[State are ed to r the judg- 
‘ments of this Court and all the courts 
EDs of Wis Court ang all the courts 


with utmost care. An offcer in higher 


hierarchy has got greater responsibility 
to exhibit greatest respect and omissions 
cannot be lightly brushed aside because 
the entire structure of our federal con- 
stitution is based on the doctrine of 
“checks and balances” one of the checks 
being “judicial review.” Any attempt of 
any officer to undermine the authority 


of this Court either by deliberately dis~ 
obeying the judgment or even by negli- 





gently avoiding its implementation and 


enforcement, is a matter which should 
cause serious concern to all, who are 
committed to rule of law. It is high 
time that notice must be taken of such 
Jomissions Senior officers of the State 
so that there fs no tion. If the 


Collector Jaipur would have taken slight- 
est_ trouble of reading the judgment of 


this Court, he would not have committed 
such a serfous mistake, : 

20. This Court has pointed out that 
the authority concerned is to act in a 
quasi-judicial manner and I am con- 
strained to observe that in this case the 
Collector, Jaipur treated it as a routine 
administrative affair. 


21. Other reasons given in the impugn- 
ed order is that site is situated in an 
area where the area is densely populat- 
ed. Apart from using the word “dense 
population” a phrase which was required 
to be elucidated. and substantiated by 
data and comparative figures of popula- 
tion of the various areas of Jaipur city, 
the authority has not written any thing 
more in his order. This court, when the 
matter came up earlier, rejected the 
argument of the State that it was not 
the duty of the authority concerned to 
go into details of the question of thickly 
populated area. The court observed: 

“The duty of the authorities under the 
Rules being quasi judicial one the deter- 
mination has to be made in an objective 
manner on evidence and facts. The 
learned Home Commissioner has placed 
‘reliance upon the reports of the Town 
Planner, P.W.D., Municipality but these 
reports do not clinch the issue regarding 
the 
whether the locality is a thickly populat- 
ed one or not.” S 
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22. For attracting CL 1 (b) of R. 16, 
there must be a decision on the- point of 
thickly. populated locality. This Court 
again observed: 


“It is true that the order of the licen~ 
sing authority on the point of thickly 
populated locality is final but there must 
be a finding to that effect based upon 
some evidence. The order of the District 
Magistrate and the Home Commissioner, 
therefore, does not come to norm of a 
quasi-judicial determination so far as tha 
Point of thickly populated locality is 
concerned.” 


23. It is startling to note that even 
though the earlier order of Collector and 
Home Commissioner on the Point of. area 
being thickly populated was quashed by: 
the High Court on the basis of detailed 
reasons wherein it was pointed out that 
their finding is based on no evidence and 
it should be adjudicated in a quasi- 
judicial manner, the authority again by 
his one word ‘Ghani Abadi’ rejected the 
application showing scant regard for the 
directions of the High Court. Before: me 
even now no material has been placed 
by the respondents to substantiate tha 
order of the Collector on this point. Con- 
trary to it, Mr. Kasliwal has pointed. out 
to me that in his writ application he- has 
mentioned details for showing that: this 
area is not thickly Populated. The peti- 
tioner has contended that the population 
in this area is below 500 per Sq. Kilo- 
metre as per averment in Paras Nos. 20, 
33 and 39 of the writ application. Con- 
trary to it, the population in other area 
‘Mayur Cinema’ within the Chowki 
Visheshwarji is having density: of 49,200 
persons per Sq. Kilometre. It has been 
alleged that the average density of popu- 
lation in Jaipur City is 3,000 persons per 
square Kilometre. As there is no rebuttal 
on behalf of the respondents, these ayer- 
ments also show how much superficial 
was the approach of the Collector in 
this respect. When the’ High Court ac- 
cepted the writ application, it was the 
duty of the Collector to have entered 
into a detailed inquiry on the question 
of thickness or density of the population 
and as the same has not been done, his 
finding that the area in which the peti- 
tioner’s land is situated is the area of 
thickly population, cannot be sustained 
as it is based on no evidence and is 
against the earlier judgment of this 
Court. 


24, Another reason which has been 
given by the Collector is that this area 
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has not been shown as an ‘area reserved 
for ‘Cinema in the plan prepared by the 
Town Planning Department of the State 
of Rajasthan. S. 5-A of the Rajasthan 
Cinemas (Regulation) Act, 1952 is com- 
plete answer to it. According to it, ‘no- 
thing contained’ in any local law in 
regard to various clauses contained in it, 
shall apply to the construction or re- 
construction of or use of or installation 
‘of any machinery, in any place or build- 
ing to be used exclusively for the pur~ 
pose of cinematograph exhibitions. 


95. Even assuming that S. 5-A ‘has 
‘got no application for the purposes of 
location of the site; then also the mere 
fact that a particular place has not been 
shown as a place reserved for cinema, 
-cannot oust the jurisdiction of the licen- 
sing authority under the Act for grant- 
ing ‘no objection certificate’. In the 
present case the land belongs to a private 
rerson and not to the Urban Improve- 
ment Trust or municipality or Govern- 
ment, That being so while preparing the 
master plan, the town planner could not 
have reserved it for cinema unless there 
was a scheme for acquiring the land. 
Moreover, the Town Planner’s informa- 
tion can only be considered, as one of 
the factors for consideration, but cannot 
be conclusive, nor he can be given ‘Veto 
power’. 


26. The Collector has not given res- 
sons as to why a building for cinema 
cannot be constructed in this locality, 
which is outside the city walls and locat- 
ed in an open area on the crossing of 
Govind ‘Marg from Moti Doongri Road. 
Tt is well known that normally the citi- 
zens have got fundamental right to use 
the property and also to do business, 
subject to restriction in Arts. 19 and 31 
of the Constitution. Since those are in 
nature of restrictions, the State func- 
tionaries should treat the fundamental 
tights as pious and restrict or deny them 
only ‘when a strong case, based on 
cogent, tangible,” conclusive, trustworthy 
evidence is available to them and it is 
scrutinised in a ‘quasi-judicial manner. 
This Court earlier also while accepting 
the writ application, has rejected the 
opinion of the Collector formed on the 
basis of reports of the Town Planning 
Department, Local-self Government De- 
partment and the P.W.D., in the follow. 
ing manner :— r 

“The learned Home Commissioner has 


placed ‘reliance upon the reports of the 
Town Planner, P.W.D., Municipality but 
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these reports do not clinch the issue re- 
garding the determination of the point 
as to whether the locality is a thickly 
populated one or not.” 
is regretted `that what was 
rejected by the High Court has again 
been accepted by the authority and that, 
too, without giving any specific, import- 
ant and pressing reasons. This tends to 
undermine the authority of this Court. 
28. Yet another reason which is ex- 
tremely of omnibus character is that the 
aw and order’ situation would deteri- 
orate, if the permission is granted for 
a cinema at the site prayed for. It is 
difficult to understand when Shri L. N. 
Gupta, the predecessor of Shri G. Ram- 
chandran Collector, Jaipur after having an 
inspection of the site with the Superin- 
tendent of Police, opined the place to be 
a fit one for the location of the Cinema; 
“what were those factors which welghed 
with Mr. G. Ramchander to change the 
opinion and that, too, by an absolutely 
general and vague expression “deteriora- 
tion of law and order situation.” If the 
existence of cinemas in crowded localities 
and heart of the city of Jaipur, cannot 
disturb the law and order situation, it is 
difficult to imagine in what manner, law 
and order situation could be disturbed 
by granting permission at a far distant, 
area, from the main heart of the city, 
like Moti Doongari road. 


29, Mr. Kasliwal during the course of 
arguments pointed out that on 25-5-1976 
when the impugned order was passed, 
the Collector was acting under extra- 
ordinary powers of the situation created 
by proclamation of emergency and due 
to that he acted arbitrarily. This Court 
cannot adjudicate upon the issue raised 
by Mr. Kasliwal, regarding emergency 
as. that is more a political issue with 
which Court is not at all concerned. 

30. The functionaries of the State 


when they are required to discharge 
‘quasi-judicial: function’ under the vari- 
ous statutes, should realise that they are 





‘not to act as “Kotwals” (Police) or the 


“Monarchs”, but should act as most 
humble quasi-judicial tribunals on whom 


onerous burden to discharge the statutory 
function lies on account of the duties 


and responsibilities entrusted to them by 
the legislature. ‘The discharge of their 
duties presupposes the greatest care, 
vigilance, balance, restraint and judicious 
approach; particularly when they are 








Se 
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dealing with laws, which restrict the 
fundamental right of the citizens under 
the Constitution. They should not use 
such general catch phrase like “law and 
order” which conveys no sense and can- 
not be tested on the touch-stone of objec~ 
tivity. I am, therefore, of the opinion 
that this ground also cannot withstand 
the scrutiny of this Court and it has not 
been supported by the learned Govern- 
ment Advocate during the course of argu- 
ment in this Court. 


31. The plot of the applicant as shown 
in Annexure 1 is located in front:of an 
open park at a distance of about 80’ or 
so. This open park has got wide roads 
on all sides ranging from width 80’ to 
60’. The plot is open on two sides com- 
pletely and third side partially. It is 
difficult to understand how there would 
_ be a problem of traffic as pointed out by 
the Collector vaguely. No details have 
been given. If that would have been so, 
how the Superintendent of Police who 
inspected the site along with Shri L. N. 
Gupta, Collector, Jaipur would have 
approved. it. : 


32. The Collector has neither men- 
tioned in this order nor it has been point- 
ed out to me either by oral or by any 
document, that any traffic difficulty was 
pointed out to him by the Traffic Inspec- 
tor at any point of time before he pass- 
ed the order. The Government Advo- 
cate, could not point out any traffic diff- 
culty, and had to concede that seemingly 
there was none. Under these circum- 
stances, it appears to be purely flight of 
imagination as unless the traffic problem 
is surveyed by the competent officer, 
such imaginary defects cannot be taken 
note of by a quasi-judicial authority. 
The fact that three roads pass near the 
proposed site - of Cinema house only 
shows that the traffic would be divided. 
Moreover, it is always for the police 
authorities to regulate the traffic even 
when there are traffic hazards by making 
one way traffic or put some other restric- 
tions; but that can never be a ground 
for refusal of certificate or for raising 
objection. 

33. Last ground given by the respon- 














`. dent relates to the opinion of the Town 


Planner, a ground which has already 
been rejected by this Court in judgment 
-of the earlier writ application. Now 
from the impugned order, it is most clear 
as to what were reasons on the basis of 
which the Town Planner 
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against the grant of 'no objection certifi-~ 
cate. No letter, note, memorandum of 
Town Planner has been submitted to this 
Court in order to ascertain whether it is 
an opinion giving some reasons and pass- 
ed on relevant factors or it is arbitrary 
as the impugned order is. The failure 
of the respondents to place the opinion 
of the Town Planner on the record of 
this Court for perusal and consideration, 
certainly raises an adverse inference 
against them. In that view of the mat- 
ter also the impugned order cannot be 
sustained on this ground. 


34. It has been mentioned in the 
impugned order that certain residents 
have raised objections and those objec- 
tions are based on the ground that there 
is Bal Mandir School, another institu- 
tion of deaf and dumb and one Dadu . 
Mahavidyalaya. The exact distances at 
which these institutions are situated have 
not been given in the order. The relevant 
R. 16 is as under: 


“16. Situation.— No permanent build- 
ing except that already licensed at the 
commencement of these rules shall be 
licensed for cinematograph exhibitions, if 
it is situated :— 


(a) within a radius of one furlong 
from— 

(i) any residential institution attached 
to a recognised educational institution 
such as a college, a high school or girls 
school; 

(ii) a public hospital with a large in- 
door patient ward; or 

(iii) an orphanage containing 
hundred or more inmates; or 

(b) in any thickly populated residen~ 
tial area which is either exclusively 
residential or reserved or used generally 
for residential as distinguished from 
business purposes. 


(2) For the purpose of this rule, the 
Licensing Authority shall, subject to the 
general control of the State Government, 
determine what is a hospital, a recog- 
nised educational institution, a large in- 
door patient ward or a thickly populated 
residential area, and his decision shall 
be final and conclusive: 


Provided that the Licensing Autho~ 
rity may for sufficient reasons and with 
the prior approval of the State Govern- 
ment, relax this rule or any part there<— 
of in any case and specially in the case 
of cinemas already completed or nearing 


one 


‘completion prior to the commencement 


of these rules, 
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Provided “further that in relaxing this 
rule or any part thereof the State Gov- 
ernment shall take into consideration the 
nature of the proposed building and. whe- 
ther or not it is sound proof or is within 
a radius of 50 feet from any. petrol 


pump or any shop or store dealing in: 


highly combustible material or is air 
conditioned.” 

35. It prohibits the. establishment of 
a cinema building within a radius of one 
furio if there is a residential institu- 
tion attached to a recognised educational 
institution, a public hospital with a large 
indoor patients ward or an orphanage 
containing one hundred or more inmates. 
The second prohibition is of having such 
a building in a thickly populated residen- 
tial area which is either exclusively 
reserved or used as a residential as dis- 
tinguished from business authorities. In 
order to reject an’ application authority 
concerned is required to apply its mind 
and determine in a quasi-judicial man- 
ner each and every objection_raised be- 
fore it giving details and the order must 








be such which can be termed as a speak- 


ing order. Mere mention of a thickly 
populated area or an educational institu- 
tion or ar institution of deaf and dumb 
near about a furlong or so, cannot be 
eufficient for rejecting the application. — 
36. Mr. Kasliwal, learned counsel for 
the petitioner has pointed out that in his 
writ application in para 17, he has made 
an averment duly supported by an affida- 
vit that there are 14 commercial estab- 
lishments on the Govind Marg, where 
the proposed site is located. These indus- 
trial establishments are as follows: 
Auto Cars Centre (Petrol Pump). 
Ramijimal ‘Cement Factory. 
Hari Oil Mills. 
Rawal Industries, Manufacturers of 
Nuts & Bolts. 
Nav Bharat Ice Factory, 
Waxlite Industries. 
Jaipur Hosiery Mills: 
Flour Mills. 
9. Adarsh Chemical thaastvien 
10. Restaurant (Chat House). ` 
11. Happy Wines (a liquor shop), 
12. Burma Dry Cleaners. . . 
13. Khetan Ice Factory. l aria 
14. Krishna Gopal Dal MilL Ss 
37. These allegations also remain un- 
rebutted. If that is so, how can it be 
said that the area: wherein the plot is 


p co Do pe 


situated is purely residential.area. Mere, 


making of it as a residential area in blue 
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print or Master Plan may only show 
that the Town Planner or the Urban 
Improvement Trust desires to be so but 
the Licensing Authority cannot shut its 


-eyes to the reality of its situation and 


cannot act on paper work only. 


38. To start with, I was of the doin 
that since this is the duty of the Licen- 
sing Authority, this Court should not 


take upon the burden of adjudication . 


upon merits. Mr. Kasliwal strenuously 
argued that if the orders of the Court 
are disobeyed, as has happened in this 
case, it would. be a mockery..of justice 
and rule of law, if his client is thrown 
from ‘pole to pillar and pillar to pole’ 
by’ being forced again to go and submit 
himself before the same authority which 


has exhibited scant regard for the judg- 


ment of this Court. 
38. The application for obtaining ‘no 


objection certificate’ was made as early - 
as in the year 1970, the writ application 


by this Court was decided earlier on 
23-2-1974 after the matter remained 
pending for-.about a year. More than 
two years were taken by the Collector 
for passing this arbitrary order. The 
petitioner: has ‘approached this Court 
again on 27-9-1976 and another two years 
have passed since then. It is a serious 
question to be considered by this Court, 


whether after this chequered history of © 


eight years of ordeal of a citizen trying 
to enforce his fundamental rights though 
restricted by laws of the land; he should 
be again told that we accept his writ 
application, but feel 
any relief. Is the Court so powerless to 
grant relief in appropriate cases, even 
though the rule of law and authority of 
the Court is undermined, is a matter of 
serious concern, and it is on account of 
this that I am finally inclined to consi- 
der the request of Mr. Kasliwal for deci- 


‘ding the matter finally, 


40. It has been mentioned in the writ 
application that Mr. L. N. Gupta, the 
predecessor in office to Mr. G. Ram- 


- chander after inspecting the site with 


the Superintendent of Police placed the 
joint site. note on record on 14-6-1974 
wherein he opined that a ‘no objection 


certificate’ should be granted with a`. 
capacity of 620 seats. This is not dis-- 


puted. This Court cannot grant a blanket 
order directing the respondent te give 
‘no objection . certificate’ because in spite 
of all what has been said above, it is 


primary duty and responsibility of the 


helpless to grant . 
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statutory authority to work out details 
on the basis of which ‘no objection certi- 


ficate’ can be granted. Since, I am of. 
the opinion that the conditions of R. 16° 


are fulfilled and there will be no viola- 
tion of it, if ‘no objection certificate’ is 
granted, I hereby direct that the present 
Collector would grant a ‘no objection 
certificate’, but while doing so, he may 
if the present situation and the condition 
of the locality and society so warrant, in- 
sist upon the laying down of the condi- 
_Hons which were mentioned in the letter 
of Shri L. N. Gupta, the then Collector 
dated 19-8-74. It would be open to him 
to waive any of those conditions and 
also to add any fresh one, if situation so 
warrants, as this Court cannot and should 
not take upon it the duty of the statu- 
tory authority, which alone can consider 
the matters of details. However, it is 
made clear that it is desired, that under 
the garb of laying down conditions the 
` statutory authority should not again re- 
peat same ‘serious mistake which was 
committed earlier by the impugned order. 


‘41. The writ petition is, therefore, 
accepted. The impugned order dated 
25-5-1976 is quashed. The respondent 
No. 2 Collector and District Magistrate, 
Jaipur is directed to issue ‘no objection 
certificate’ in the form prescribed in 
form B attached to the Rajasthan Cine- 
‘mas (Regulation) Rules after ensuring 
that the conditions of letter dated 19-8-74 
subject to such modification as he may 
deem proper, are complied with by the 
petitioner who has shown his willingness 
to comply the same in this Court. In 
doing so, he should further ensure that 
there is no inconvenience to public of 
that locality, as rigths of society are 
always more valuable than that of one 
individual citizen. As the matter has 
been enough delayed and eight years 
have already passed, the District Magis- 
trate, Jaipur should comply with the 
directions of this Court, within a period 
of eight weeks. 


42, The observations made against the 
former Collector, Shri G. Ramchander, 
are in his capacity as authority under 
„tbe relevant rules and are confined to his 
`” functioning as a “quasi-judicial autho- 
rity” only. Since Shri G. Ramchander is 
not party by name in this writ, he had 
no opportunity of defending himself per- 
sonally and, therefore, those remarks 
should be taken note of for limited pur- 
poses of this case only. 
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43. The petitioner would get costs of. 
this writ petition from the respondents. 
E ; Fetition allowed, 





` TATR 1979 RAJASTHAN 14 À 
' M L. JOSHI, J. 

M/s. Gahlot Engineering Wine Store 
etc., Petitioners v. State of. Rajasthan and . 
others, Respondents. 

Civil Writ Petn. Nos. 563, 585..to 590, 
598 and 599 of 1977, D/- 20-1-1978. * 

(A) Rajasthan Prohibition Act (17 of 
1969), S. 1 (3) — Introduction of prohibi- 
tion in particular area — Matter of ‘policy 
— Provisions of S. 1 (3) not violative of 
Art. 14 of Constitution — Challenge to 
S. 1 (3) would not be sustainable in lew. 
(Constitution of India, Art. 14). 

The introduction of prohibition in 
a particular area is a matter which re- 
lates to the policy of the’ State and-the 
Government is the best judge to imple- 
ment its policy in such manner as will 
effectively subserve the welfare of its 
people. The question of absence of guide- 
lines in the matter of introduction of 
policy is hardly of- any relevance because 
the matter being a matter of policy it is 
within the plenary power of the State to 
implement its policy of prohibition in the 
phased manner looking to over-all facts 
and circumstances and also its financial - 
implications. The matter as it relates to 
policy in the instant case cannot be im- 
peached on the ground of violation of 
Art. 14. The challenge to sub-sec. (3) of 
S. 1 would be therefore futile and would 
not be sustainable in law. (Para 5) 


Anno: AIR Comm. Constitution (2nd 
Edn.); Art. 14, N. 32. 


(B) Constitution of India, Arts. 31-C, 
14, 19 and 31 — Policy decision of State 
— Policy securing principles laid down 
in part IV — Decision could not be chal- 
lenged as violative of Arts. 14, 19 and 31 
in view of Art. 31-C. 

Art, 31-C lays down that notwithstand- 


Ing anything contained in Art. 13 no law 


giving effect to the policy of the Stata 
securing any of the principles laid down 
in part IV of the Constitution shall be 
deemed to be void on the ground that it 
is Enconsistent with or takes away or 
abridges any of the rights conferred by 
Art. 14, 19 or 31 of the Constitution. The 
Introduction of Prohibition Act in a 
particular area would be within the foun 
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corners of Art. 47. Art. 47 finds place 
in part IV of the Constitution. Indisput- 


ably the object underlying the prohibi-. 


tion is to improve the public, health’ and 
to raise the level of nutrition’ and ‘stand- 


ard of living of people. ` The introduction. 
of the Prohibition Act would, therefore, - 


be beyond re-approach as it would be 


covered by blanket protection of Art. 31-C - 


and would be immune from the challenge 
based on Arts. 14, 19 and 31 of the Con- 
stitution: of India. (Para 6) 
‘Anno: AIR Comm. Constitution (2nd 
Edn.), Art. 14, N. 32; Art. 19, Notes 14 
and 71; Art. 31, Notes 19(D) and 32-B. 
(C) Rajasthan. Excise Act (2 of 1950), 
S. 35 — Cancellation of licence — Condi- 
tions of — Remittance of amount of the 
fee payable for 15 days ought to be done. 
(Para 7) 
(D) Constitution of India, Art. 226 — 
Exercise of extraordinary jurisdiction — 
No substantial injury to the aggrieved 
person — High Court would not exercise 
this jurisdiction. : 


The issuance of writ is of a discre- 


tionary character and the writ- or order. 
under Art. 226 does not issue as a mat- 
ter of course. Moreover under Art. 226 
the Court shall not grant any redress of 
any injury arising by reason of the con~ 
fravention of any of the provisions of 
the Constitution or any provision of any 
‘enactment or ordinance or . any order, 
rule, regulation, bye-law etc., unless in- 
fury complained of is of a substantial 
character. Therefore where a licence for 
vending foreign liquor is cancelled look- 
ing to the public interest and social wel~ 
fare and there is not’a substantial injury 
caused to the licensee the High Court 
would not exercise its extraordinary 
Rurisdiction. oe (Para 8) 


Anno: AIR. Comm. Constitution (2nd - 


Edn), Art. 226, Notes 7(E), 7(F) and 
7(H). = $ 

C. M. Lodha and I. J. Lodha, for Peti- 
tioner; A. K. Mathur, Govt. Advocate, for 
Respondent. ; 


ORDER :— All the petitioners were . 


licensees for vending foreign liquor as 
retailers for Bali Tehsil for the financial 
year 1977-1978 commencing from the 1st 
of April, 1977 and ending on the 3ist of 
March, 1978. In exercise of powers con- 
ferred under sub-sec. (3) of S. 1 of the 
Rajasthan Prohibition Act, 1969 (Rajas- 
than Act 17 of 1969) in short the Prohi- 
bition Act, the State Govt. by a notifica- 
tion dated 20th of Oct. 1977 extended 
the provisions of the Prohibition Act to 
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the area covered by Tehsil Bali with 
effect from the Ist of Dec. 1977. By 


-another notification of the same date it 
“has been notified that from the ist of 
` Oct, 1977, it would not. be permissible 


Yor any one to either possess liquor or to 
transport it or to import it. All the peti- 
tioners have been served with notice 
issued by Excise Commissioner stating 
therein that as the State Government is 


‘introducing prohibition in the area cover- 


ed by Tehsil Bali by extending the Pro- 
hibition Act from the ist of Dec. 1977, 
the licences for sale of foreign: liquor in 
retail are cancelled under S.`35 of the 
Rajasthan Excise Act hereinafter called 
the Excise Act. The petitioners, there- 
fore, in all these nine petitions pray for 
writ, direction or order declaring sub- 
sec, (3) of S. -I of the Prohibition Act 
and S. 13 and sub-sec. (4) of S. 19 of the 
Excise Act ultra vires of the Constitution 
of India. They further pray for quashing 
the notification dated 20th of Oct. 1977, 
bringing into operation..the provisions of 
the Prohibition -Act-:in Tehsil Bali of 
District Pali. The petitioners also pray 
for quashing the notification dated the 
20th of Oct. 1977 introducing the prohi- 
bition in Bali Tehsil from lst of Dec. 
1977. The petitioners further pray for 
quashing the notice cancelling their 
licences issued by the Excise Commis- 
sioner and restraining the respondents 
from interfering with their right of carry- 
ing on trade in vending foreign liquor in 
retail in their respective licences which 
are valid up to 31st of March, 1978. 


2. As the common questions of fact 
and law are involved in all these 9 writ 
petitions they are, therefore, being dis- 
posed of by a common order. 


3. These cases came up for admission 
before me for the first time on 23rd of 
Nov. 1977 on which date I directed that 
let the notices go to the opposite parties 
to show cause why these petitions should 
not be admitted. In response to the show 
cause notices the State has opposed the 
admission by submitting written reply 


~wherein it has been prayed that the writ 


petitions be dismissed in limine. 

4. I have heard the learned counsel 
for both the sides at some length. Various 
contentions have been put forth on be-~-. 
half of the petitioners by 
Lodha the learned counsel for the peti- 
tioners. 


5. The first contention of Mr. Lodha 


is that sub-sec. (1) of S. 3 of the Prohi- 
bition Act which empowers the State to 
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specify area for extending the operation 
of the Prohibition Act is ultra vires as 
it gives. unbridled power to the State 
Government in the matter of including 
and applying Prohibition Act to any area 
at any time without prescribing any 
critérion or principle. It is, therefore, 
urged that this provision is ultra vires 
of the Constitution being violative of the 
Art. 14 of the Constitution. Having 
heard the learned counsel for both the 
sidés I do not find any merit in this con- 
tention. Our Constitution contemplates 
‘the concept of a welfare State. -The 
Government is supposed to know the 
conditions and habits of the inhabitants 
of the particular geographical region. of 
the State and in its wisdom may. carve 
its own policy for the welfare of the 
people of particular region or particular 
area and specify the same for introduc- 
tion of prohibition in that particular 
area. This is matter which relates to the 
policy of the State and the Government 
is the best Judge to implement its policy 
in such manner as will effectively sub- 
serve the welfare of its people. The 
‘question of absence of guidelines in the 
matter of introduction of policy is hard- 
ly of any relevance because the matter 
being a matter of policy it is within the 
plenary power of the State to implement 
its policy of prohibition in the phased 
manner looking to overall facts and cir- 
cumstances and also its financial implica- 
tions. The matter as it relates to policy 
is above challenge and cannot be impeach- 
ed on the ground of violation of Art. 14. 
The challenge to sub-sec. (3) of S. 1 is 
therefore futile and is not substantial in 
law. 


6. The next contention put forth on 
behalf of the petitioner is that in view 
of the introduction of the Prohibition 
Act, by virtue of S. 4 of the Prohibition 
Act the petitioners shall be debarred 
from carrying on their retail trade in 
vending foreign liquor and further in 
view of the cancellation of their licences 


they will be deprived of their fundamen- . 


tal right of business and right to property 
and thus there will be infringement of 
their fundamental right conferred by 
Arts. 19 and 31 of the Constitution. An- 
. other contention in regard to plea, of 


t- violation of fundamental right is based on 


the infringement of Art. 14 of the Con- 
stitution of India. The argument of the 
learned counsel in respect of these con- 
tentions are like. this: The petitioners 
have right to carry on their trade under 
Art. 19 (1) (£) and they have right to 
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reap the benefits under the licence which 
is valid up to 31st of March, 1978, but | 
due to introduction of the Prohibition | 
Act and cancellation of their licences 
they will be deprived of carrying on their 
trade: under the licences which are valid 
up to 8ist of March, 1978. It is, therefore, 
contended. that they are being denied 
right to carry on ‘their trade in violation ` 
of Art: 19 (1) (£ and are further being 
denied the right to property which they 
are entitled under the licences granted 
to them. As regards the violation of 
Art. 14 it has been contended that the 
Tehsil Bali in which the petitioner have 
been carrying on their trade of vending 
foreign liquor on retail basis are being ` 
subjected to hostile discrimination with- 
out any rational basis as the areas of 
some of the neighbouring Tehsils have 
not been declared dry. The contention is.” 
that the Tehsil Bali has been arbitrarily ` 
picked up without any intelligible differ- 
entia between the area covered by Teh- 
sil Bali and the neighbouring area outside 
the Tehsil Bali: These contentions are 
fully answered by. Art. 31-C of the Con- 
stitution which was introduced by 42nd 
Amendment Act of the Constitution. 
Article 31-C lays down that notwith- 
standing anything contained in Art. 31 no 
law giving effect to the policy of the 
State securing any of the principles laid 
down in Part IV of the Constitution shall 
be deemed to be void on the ground that 
it is inconsistent with or takes away or 
abridges any of the rights conferred by 
Arts. 14, 19 or 31 of the Constitution. 
Now introduction of the Prohibition Act 
is within the four corners of Art. 47. 
Art. 47 finds place in Part IV of the Con- 
stitution. Under Art. 47 it has been laid 
down that it shall be the primary duty 
of the State that it shall give due regard 
to the raising of the level of the nutri- 
tion and standard of living of its people - 
and take it as its primary duty to take 
steps for the improvement of public 
health and for that purpose the State 
shall endeavour to bring about the prohi- 
bition of the consumption of liquor or 
intoxicating drinks except for medicinal - 
purposes as the same are injurious to 
public health. Indisputably the object 
underlying the prohibition is to improve 
the public health and to raise the level 
and nutrition and standard of living of 
people. . Needless to say that the addic- 
tion to drink has, besides cutting through | 
the economy of the community, tended 
to undermine the public health, thus 
bringing misery to the community both 
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economically. and in the matter of 
deterioration in health of the community 
which in its turn has brought ruin to 
many families of the citizens. The ob- 
ject underlying the introduction of pro- 
hibition is to fight this malady. The 


introduction of the Prohibition Act is, . 


therefore, beyond re-approach as it is 
covered by blanket protection of Article 
31-C and is immune from the challenge 
based on Articles 14, 19, and 31 of the 
Constitution of India. In my opinion 
therefore, contentions of the learned 
counsel in this behalf stands conclusively 
negatived by the provisions of Article 
31-C of the Constitution. In this view 
of the matter the contentions based on 
Articles 14, 19 and 31 of the Constitu- 
tion cannot be entertained. However, 
even on merits no valid case has been 
made out by the petitioners. It is errone~ 
ous to contend that the petitioners have 
fundamental right to carry on trade in 
foreign liquor. It is well settled that 
there is no fundamental right in the 
matter of carrying on trade in liquor. 
The right to manufacture or sell liquor 
absolutely vests in the State and the 
State in its regulatory power can take 
away the right-to vend foreign liquor. 
In fact the right to vend foreign liquor 
is a sort of concession given by the State 
by granting licences under which the 
citizens are permitted to carry on trade 
in liquor. But that right is not an in- 
defeasible one and such right is always at 
the mercy of the State which can be 
taken away by introduction of the 
Prohibition Act which is primarily meant 
for the welfare of the people for the 
Improvement of their health ` 


7. The next contention which has ` 


‘been put forth on behalf of the peti- 
tioners is that their licences for vend- 
ing foreign liquor as a retailer have been 
revoked in contravention of the provi- 
sions of Section 35 of the Rajasthan 
Excise Act. Mr. Lodha contends that 
licences can be cancelled under S. 35 on 
the fulfilment of certain preconditions 
which are conditions precedent for the 
cancellation of licence under S. 35 of the 
Excise Act. His submission is that 
a licence can be cancelled only on remit- 
ting a sum equal. to the amount of the 
fee payable in respect thereof for 15 
days but in the instant cases precondi- 
tions laid down in S. 35 having not been 
fulfilled the cancellation of licences was 
illegal being contrary to the provisions of 
S. 35. It has further been argued that 
lf the cancellation of licences of the peti- 
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petitioners are entitled to carry on busi- 
ness under the licences despite the in- 
troduction of the Prohibition Act as under 
S. 76 of the Prohibition Act the peti- 
tioners’ right or privilege acquired under 
the licences is saved. The question that 
at once arises is whether the petitioners’ 
licences have been rightly cancelled 
under S. 35. Admittedly conditions pre- 
cedent for exercising power of cancelling: 
licences under S. 35 having not been ful- 
filled by remitting the requisite money 
as contemplated by that section. The 
petitioners’ right under the licence will 
be saved by virtue of Cl. (1) (b) of S. 76 
of the Act as the Excise Act repealed by 
virtue of promulgation of the Prohibition 
Act shall stand repealed but the repeal 
shall not ‘affect any right, privilege 
acquired, accrued under the Excise Act. 
I am, therefore, of the opinion that in 
order to bring into force the Prohibition 
Act in an effective manner, the State 
Government should take care to firstly 
validly cancel the licences as provided 
under S. 35 so that no vestige of right 
or privilege as saved under sub-sec. (1) 
(b) of S. 76 may rest in the licences. 


The State should, therefore, take due 


care in future to validly cancel the 
licence in order to avoid unnecessary 
complication by giving a lever to the 
licencees to seek the protection under 
S. 76 of the Prohibition Act. 


& Be that as it may, the question 
that further requires consideration is 
whether the present are the fit cases 
where writ or direction asked for should 
be issued. It is. well to remember here 
that the issuance of writ is of a discre- 
tionary character and the writ or order 
under Art. 226 does not issue as a matter 
of course. Moreover under Art. 226 the 
Court shall not grant any redress of any 
injury arising by reason of the contra- 
vention of any of the provisions of the 
Constitution or any provision of any 
enactment or ordinance or any order, 
rule, regulation, bye-laws etc., unless 
injury complained of is of a substantial 
character. Having regard to the facts 
and circumstances of the case I am firm-i 
ly of the opinion that there shall occasion 
no substantial injury in the present cases. 
In the first place, the amounts at stake 
in the various petitions which were to 
be remitted under 8. 35 before cancelling 
the licences are not at all substantial but 
are rather paltry which fact is amply 
proved by the supplementary affidavit 


‘filed on behalf of the State. Secondly, 
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under S. 4 of the Prohibition Act tha 
possession, transport and consumption of 
the liquor have been made offence un» 
less a permit ïs obtained by the consu- 
mer on the medical ground. There- 
fore, the scope for trade in the vending 











rather insignificant. These facts clearly 
establish that there will be no substantial 
injury on account of the licences. Above 
all, looking to the public interest and 
the fact that the Prohibition Act is a 
social welfare measure aimed at the 
provement of the public health and 
raising the living standard of the citizens, 
the requirement of justice is in refusing 
the relief claimed for by the petitioners, 
The money to which the petitioners are 
entitled under S. 35 can be recovered from 


petitioners would have been entitled be- 
fore their licence could be cancelled. In 
this view of the matter the present cases 
are not fit ones where writ should go 
against the State. I would, therefore, dis- 
miss these petitions in limine. 


9. Mr. Lodha in the last urged before 
us that I should issue direction to tha 
State that in case licences are granted In 
the Bali Tehsil in which the petitioners 
held licences then they be given prefers 
ence as displaced licence-holders. I am 
unable to concede to this request as F 
have no power to issue such a mandate, 
However, it is expected from the State 
that if at all it chooses to grant licences 
to persons in the Bali Tehsil for vending 
foreign liquor t may sympathetically 
consider the cases of the petitioners. 


10. No other point was argued og 
pressed before me, 


11. In view of the foregoing discus= 
gion I am not inclined to invoke my, 
extraordinary furisdiction and dismiss 
these petitions summarily, I, however 
make no order as to costs, 

Petition dismissed, 
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{A) Constitution of India, Art. 226 — Quo 
warranto, writ of — Who can apply — Person 


unlawfully usurping office of Chief Minister 


of State — Right of citizen to invoke jurisdic- 
tion of High Court. 

Under Art. 226 of the Constitution as 
amended no writ of quo warranto or for that 
matter any other writ or direction can be 
fssued unless the petitioner shows that sub- 
stantial injury or substantial failure of justice 
has been caused but if the Chief Minister of 
s State is holding office without lawful autho- 
rity, and in breach of the Constitutional pro~ 
vision, having not acquired valid membership 
within six months of his appointment as the 
Chief Minister without being a member of 
the Legislative Assembly, a substantial injury 
is caused to every member of - the public, 
Hence, if a person im the position of the 
Chief Minister occupies his office unlawfully, 
then a case of substantial injury to the peti- 
toner who is a citizen is prima facie and per 
ge made out, even though he is not able to 
show any specific interest or prejudice affect- 
ing him individually. Therefore, High Court 
has the necessary jurisdiction to examine 
whether a writ of quo warranto should be 


granted or not, 1971 Lab IC 556 (Raj) and | 


1968 Raj LW 418 Ref. to. (Para 8) 


Anno: AIR Comm, Constitution of India, 
find (1974) Edn., Art. 226, N. 22, 183. 

(B) Constitution of India, Art. 226 — Quo 
‘Warranto, writ of — Against whom can he 
issued — Petition agamst Chief Minister of 
State, its Governor and others — Maintain 
Bhility — Words ‘seat’ and ‘office’ — Distinc< 
tien. 

A “Seat” is something different from an 
“office”. The membership of the Assembly, 
cannot therefore, be equated with an office. 
But where the allegations in the petition show 
thet what is in question is not the member- 
ship of the Assembly but the office of a Chief 
Minister a writ of quo warranto can certainly 
lie. It is a public office of substantial ‘charac- 
ter created by the basio statute alleged to 
have been usurped by the respondent No. 4 
who is the Chief Minister of Rajasthan. AIR 
(1970 Raj 184, AIR 1958 Bom 814, AIR.1970 
SC 694 and AIR 1968 J & K 46 Ref, to. 

(Para 9) 

Even if the writ were not maintainable 
Rgainst the Governor as such, the writ cannot 
Fail on that ground as it survives against the 
ether respondents. ATR 1977 Raj 243 Ref. to, 

(Para 10) 

Anno: ATR Comm. Const. of India, 2nd 
(1974) Edn, Art, 226, N. 149 and 149-A. 

(C) Constitution of India, Art. 226 — Par 
Petition challenging election of Rese 
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pondent 4 as M. L. A. — Another M. L. A. 
whose election is not under challenge is nei- 
ther a proper nor a necessary party — Peti- 
tion could be decided even without joining 
him as a party. ; (Para 11) 

Anno: AIR Comm. Const. 'of India, 2nd 
(1974) Edn.. Art. 296, N. 48. 

(D) Constitution of India, Arts. 226 and 
629 (b) — Bar to writ petition challenging 
election of a person as a member of legislative 
assembly — Only remedy is by way of elec- 
tion petition. 


As laid down under Art, 829 (b) of the 
Constitution, an election can be challenged 
only by way of an election petition. An olec- 
tion is not a constitutional or a common law 
right and the petitioner can avail of only 
the remedies which were available to him 
under the law. Rather, the Constitution itself 
bars all remedies except the ones provided by 
Parliament however short of complete satis- 
faction to the aggrieved persons they may be. 
If the petitioner cannot challenge the electo- 
ral roll or if he cannot file an election peti- 
tion, not being an elector in the Constituency 
that itself cannot leave him scope to challenge 
the election by way of a writ petition. To 
permit a person to do so will be to violate the 
provisions of Art. 829 (b) of the Constitution. 
AIR 1967 Raj 239 held no longer law in view 
of AIR 1978 SC 851 (Para 14) 
` Anno: AIR Comm. Const. of India, 2nd 
(1974) Edn., Art. 226, N. 18; Art. 829, N. 2. 

(ŒE) Constitution of India, Art, 226 — Quo 
warranto, writ of — Nature of — If can be 
{issued in election matter governed by statute. 


The writ of quo warranto is not issued as 
a matter of right. When there are statutory 
provisions dealing with the conduct of an 
election, the writ of quo warranto is displaced 
and an election can only be challenged in the 
manner laid down by the statute. AIR 1954 
Bom 116 Rel. on. (Para 14) 
' Anno: ATR Comm. Const. of India, 2nd 
(1974) Edn., Art, 226, N. 149-A, 150. 

(F) Constitution of India, Arts. 188 and 312 
— Taking oath by member — Not a part of 
conduct of. business of Assembly — Not an 
item protected by Art. 212 from interference 
by courts. 

It is true that in the matter of conduct of 
the business, the courts are precluded from 
examining the validity of any procedure, but 
at the same time, it will be a tall claim to 
make that the Legislature is empowered to 
commit breach of any provisions of the Con- 
stitution without any interference by the 
Courts of law. Moreover, conduct of business 
follows the oath. Tho administration of: the 
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oath is not a function exercised by the Spea- 
ker in his official capacity in the conduct of 
the business of the house. He could be ap- 
pointed to administer oath just as any other 
person could be so appointed. Oath allowed 
the members to sit in the Assembly and take 
part in the conduct of the business of the As- 
sembly, So it is only a condition precedent to 
entitle the members to sit in the Assembly 
and conduct its business. It is not an item in 
the conduct of business protected by Art. 212. 
AIR 1952 Trav. Co. 166 Rel. on. 

i (Para 15) 


Anno: AIR Comm. Const. of India, 2nd 
(1974) Edn. Art. 188, N. l and Art. 212, 
N. 1, 4. ` 

(G) Constitution of cite Arts, 188 and 
166 (2) — Duty of Governor to administer 


. oath himself or appoint a person in that be- 


half — Not an executive function. 


Art. 188 clearly casts a duty on the Gov 
ernor, to either himself administer oath or to 
appoint a person in that behalf for the pur- 
pose. This power should have been exercised 
by the Governor himself and it is not a func- 
tion of the nature to which Art. 166 (2) of 
the Constitution, has any application. The 
longstanding practice in Rajasthan of authen- 
ticating the appointment made under Art. 188 
by the Governor in the manner provided by 
Art, 166 (2) is to be deprecated and in future 
proper constitutional procedure should be 
followed. At the same time it will not be pro- 
per to hold that any action taken in pursu- 
ance of such practice is void. (Para 18) 

Anno: AIR Comm. Const. of India, 2nd 
(1974) Edn., Art. 166, N. 2, 4; Art. 188, N, 1. 


(H) Constitution of India, Arts. 188 and 
193 — Elected person not to sit as member 
unless he takes oath as required by Art. 188 
— Penalty for sitting as member without 
oath, 


There is no gainsaying that the provisions 
of oath are meant to be complied with and a 
person is not entitled to sit and vote unless 
he takes the oath of his office. By a mere dec- 
laration of result or certificate of election, a 
person does not become a member of the As- 
sembly. In spite of all this, if he sits and 
votes as a member, he is a mere person (and 
not a member) liable to penalty. 

(Para 16) 

Anno: AIR Com, Const. of India, 2nd 
(1974) Edn., Art. 188, N. 1; Art. 193, N. 1 


(1) Constitution of India, Arts. 166 and 188 
— Order of Governor appointing speaker of 
Assembly before whom oath prescribed under 
Art. could be taken — Order authenticated 


by Secretary. under Art. 166 defective in form . 
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— Appointment under 
Art, 188. made on recommendation of Chief 
Minister who was not a member of Assembly 
— Validity. 

Where the Governor, ee CER 
tions of the Chief Minister appointed the 
speaker of the Assembly as the person before 
whom the elected members of the ` Assembly 
were to make and subscribe the prescribed 
oath or affirmation the subscription of the 
oath made before such person is a valid act 
and cannot become incompléte or illegal be 


cause the order authenticated by the Secre- 


. tary of the - Government under Art. 166 of 
the Constitution omitted some words out of 


be made, includes in its sweep by necessary 
implication his appointment as a person betore 
- whom oath shall also have to be subscribed. 
AIR 1952 SC 181 and AIR 1968 SC 1328 
Rel. on (Para 18) 


The contention that after making an oath 
in the prescribed form, the member concerned 
should have appreached the Governor with a 
request that since he has not authorised any 

person before whom oath can be subscribed, 


the mene should be permitted to do s0 ` 
before the Governor himself, cannot be ac- ` 


cepted. No such dichotomy in making of -an 
oath and ae an oath is conceivable. 
(Para 18) 
Se also the cantention that the order of 
the Government is itself not valid on the 
ground that it was made at the recommenda- 
tion of a person, who himself was required 
"to make an oath, cannot be accepted, be- 
cause it would deny to the Governor the 
benefit of the advice of the Chief Minister 
whose appointmient for six months even with- 
out being a member, was a constitutionally 
permissible appointment and which advice, the 
Chief Minister was constitutionally bound to 
render and the Governor to accept. 
(Para 18) 


, Held on facts that there has boen suficient 


compliance with the requirement of Art. 188 
of the Constitution and the respondent No. 4 
has validly acquired a seat in the’ Assembly 
and its resultant membership, so as to enable 


- him to continue in the office of the Chief Mir- 
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` Registration Officer of the 
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ister beyond a perlod of six months, Fur- 

ther his continuance in office as Chief Min- 

ister could not amount to usurpation of office, 

(Para 18) 

Anno: AIR Comm, Const. of India, nd 
(1974) Edn., Art. 166, N. 6; Art. 188, N. 1. 


Cases Referred: Chronological Paras 


AIR 1978 SC 851: ses Soe ae 12, 
16, 14 


18 
AIR 1977 Raj 248: 1977 Raj LW 65 10 
AIR 1972 Raj 284 8 
1971 Lab IC 586 ; ILR (1970) 20 Raj 759 8 
AIR 1970 SC 604 9 
AIR 1970 Raj 184 9 
AIR 1969 Guj 292 -> -18 
AIR 1968 J & K 48 d wn 
1968 Raj LW 418 bo 


. AIR 1977 SC 1993 


` (1967) 29 Ele LR 886 (Mad) 


AIR 1967 Raj 289: 1007 Ral LW 878 CFB) 
19, 14 
AIR 1965 All 97: 1965 (1) Cri LJ 288: 


1964 All LR 315 16 
AIR 1965 Madh Pra 55 18 
AIR 1963 SC 458 a 18 
AIR 1968 SC 1828; (1900) 2 Cri LJ 847 17 
1961 Doabias Ele Cas 1 14 
AIR 1960 SC 1186 15 
AIR 1958 Bom 814 , . 9 
AIR 1957 SC 304 ' , JA, 18 
ATR 1954 Bom 116 14 


ATR 1952 SC 181: 1952 Cri J 96g 17 
AIR 1952 Trav Co. 166 yy. 


M. R. Calla, for Petitioner; R. K. Rastogi, 
for the State. i i j 
ORDER :— This is a petition for a writ of 
Quo Warranto under Art. 226 of the Consti 
tution directed mainly against iespondent 
No. 4, Shri Bhairon Singh Shekhawat, at pre- 
sent the. Chief Minister of Rajasthan. The 
petitioner prays for some other consequential 
reliefs as well. In the array of respondents, . 
the petitioner also included the Governor a 
the State of Rajasthan. 


2. The petitioner describes himself an n eleo 
tor registered in the Hawa Mahal Assembly 
Constituency of Jaipur and the General Seore-. 
tary of the Pradesh Yuvak Congress Commit- 
tee, Rajasthan. He alleges that the name of 
the respondent No. 4 stands entered in the 
electoral rofl of the Kishanpole Assembly 
Constituency of Jaipur right from the 
year 1966 down to the year 1975-77. How 
ever, in the year 1974, he. made an applica- 
tion on Feb. 18, 1974, before the Electoral 
Cor 
stituency. District Bhopal, Madhya Pradesh, 

electoral ro 


` for inclusion gf his name in the 
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of the said Constituency vide Ex. 5. In this 
application, which was made in the prescrib- 
ed form under Rr. 13 and 26 of the Registra- 
tion of Electors Rules, 1960, he stated that 
“my name may have been included in the 
electoral roll for the Kishanpole Assembly 
Constituency in Rajasthan State under the 


address mentioned below and if so, I request 


that the same may be excluded from the elec- 
toral rol.” Respondent No. 4 was accordingly 
entered in the electoral roll for the Assembly 
Constituency No. 289 Bhopal South for the 
year 1975 which was finally published on 
Aug. 16, 1976. On the. basis of this registra- 
tion in Madhya Pradesh, the petitioner con- 
tested the election to the Rajya Sabha from 
Madhya Pradesh and was elected thereto. 
However, respondent No. 4 came to be ap 


pointed the Chief Minister of the Government. 


‘of Rajasthan on June 22, 1977, without be- 
ing a member of the Rajasthan State Legisla- 
tive Assembly. This office the respondent 


could not hold beyond a period of six months - 


as required by Art. 164 (4) of the Constitu- 
tion without having meanwhile become a 
member of the State Assembly. This period 
was due to expire in Dec. 1977. A bye-eleo- 
tion was held in the Chabra Assembly Consti- 
tuency of the State of Rajasthan in Nov. 
1977, The name of the petitioner appears not 
to have been deleted from the Kishanpole 
Constituency and it appeared in the electoral 


roll of 1975 at serial number 242, Ex. 4. It is. 


alleged that having been registered as an 
elector in a Constituency in Madhya Pradesh, 
his name could not have appeared in the 
electoral roll of any constituency in Rajas- 
than, in violation of Section 17 of the Repre- 
sentation of the People Act, 1950. Yet know- 
ing fully well that he already stood registered 
as an elector in Madhya Pradesh, the respon- 
dent No. 4 contested the said bye-election as 
an elector in Rajasthan. An objection was 
raised against his nomination that he could 
not be an elector in two places simultaneous- 
ly. The Returning Officer rejected the objec 
tion holding that according to S. 36 (7) of the 
Representation of the People Act, 1951, the 
electoral roll for the time being in force was 
conclusive evidence of his being an elector 
and, therefore, his nomination’ could not be 
rejected though a violation of S, 17 of the 
Representation of the People Act, 1950 had 
taken place. The petitioner alleges that the 
respondent No. 4 has played fraud on elec- 


tion law and election authorities by not in-- 


forming them that he was duly registered 
elector in a constituency fa Madhya Pradesh, 
_and that without having his name deleted 
from the electoral roll of Bhopal, he took ad- 
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vantage of an illegal entry in the electoral 
roll of Kishanpole Constituency. 


3. The return of the election is Ex, 11 of 
Nov. 28, 1977, in which the Returning Off- 
cer declared that Shri Bhairon Singh Shekha- 
wat of Civil Lines, Jaipur, has been elected 
to fill the seat for the Chhabra Vidhan Sabha 
Constituency. He must have further obtained 
a certificate from the Returning Officer stating 
that he has been elected “to be a member” 
of the said constituency. According to Art. 188 
of the Constitution, he was required to make 
and subscribe oath as prescribed in the DI 
Sch, before taking his seat in the Assembly. 
Meanwhile. on Nov. 16, 1977, the Secretary 
to the State Government had put up a memo 
to the Governor of Rajasthan submitting that 
in case of the persons whe had not taken the 
prescribed oath on July 18, 1977, and those 
who may hereinafter be elected, the Chief 
Minister (i. e. respondent No. 4) recommends 
that Shri Laxman Singh, who had by then 
been elected as the Speaker, may be ap- 
pointed as the person before whom the mem” 
bers of the Legislative Assembly shall in fur 


ture make and subscribe oath or affirmation, 


as the case may be. The Governor, Shri Ra- 
ghukul Tilak, on Nov, 17, 1977, approved 
the said recommendation. In pursuance of 
this approval, it appears that the Secretary 
to the Government in the Department of 
Parliamentary Affairs, issued an order on Nov. 
28, 1977, a copy of ‘which was sent to the 
Secretary, Legislative Assembly, and which 
was also published in the Rajasthan Gazette, 
Extraordinary of November 24, 1977. This 
order was issued in supersession of the noti 
fication dated July 18, 1977, by which Major 
Fateh Singh had been appointed under 


‘Art. 188 of the Constitution. It further ap- 


ars that this order was issued on the same 
ines on which such orders were issued in the 
year 1967 and in the year 1972 as shown by 
Ex. R/2 and R/8, This order does only say 
that the Governor has been pleased to apr 
point Shri Laxman Singh to be the person 
before whom the members of Legislative As 


sembly shall make oath or affirmation but 








significantly enough it omits to say that he 
shall.be the person before whom the mem- 
bers shall also subscribe the oath. Shri Bhat 
ron Singh Shekhawat made oath and also 
subscribed it before Shri Laxman Singh on 
Dec. 19, 1977, The contention in this regard 
is that there was no valid authority conferred 
on Shri Laxman Singh as far as subscription 


of the oath is concerned. Even the identity of . 


Shri Laxman Singh was not shown in the 
said notification. The respondent has thus fail- 
ed to“acquire the membership of the. State 
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Assembly, in terms of Art. 188 of the Consti- 
tution and he could no more continue to be 
a minister after the expiry of six months. He 
is thus an usurper of public office. 


4, It is prayed that the respondent No. 4 
be ousted from the office of an. M. L. A. as 
well as of the Chief Minister and be restrain- 
ed from continuing as such. It was also prayed 
that the notification Ex. 18 containing the 
appointment of Shri Laxman Singh under 
Art, 188 be quashed. Since the respondent 
has occupied his seat and voted in the State 
Assembly without being its member, he has 
rendered himself liable to a penalty of 
Rs. 500/- per day as provided in Art. 193 of 
the Constitution and the State Government, 
respondent No. 1, be directed to recover the 
penalty as a debt due to the State and fur 
ther to prosecute him under S. $1 of the Re- 
presentation of the People Act, 1950. It is 


further prayed that it be declared that the 


eatry of the respondent No, 4 in the Kishan- 
pole Assembly Constituency electoral roll was 
null and void and further that he, not being 
a lawful elector in Rajasthan, no consti- 
tuency was available to him for election in 
that State and his election from the Chhabra 
Assembly Constituency was null and void. 


5. The State Government entered caveat 


and filed their objections along. with affidavits. 


which were- found defective and were subse- 
quently amended. I need not reproduce in 
detail all what has been stated by the Gov- 
ernment as it will be sufficient for the present 
purpose to state briefly the stand taken by 
the State Government. Their contention is 
that this court has no jurisdiction to enter- 
tain this petition and it should be rejected in 
ner It is maintained that the Gazette 
notification is an unnecessary and redundant 
document and should be ignored because 
notification in the Gazette is not at all neces- 
sary for an appointment under Art, 188 of the 
Constitution. What is actually material is the 
approval of the Governor recorded by him on 
Ex. R/1. The learned Advocate for the State 
maintained further that as far as the objec- 
tion ‘relating to an infraction of S. 17 of the 
Representation of the People Act, 1950, is 
concerned, it cannot be raised after a delay 
of three years after the name of the respon- 
dent appeared in the last and current electo- 
ral roll on the Kishanpole Constitution. It 
was further stated that the Constitution en- 
visages that a person can bea member of 
two constituencies simultaneously and has to 
resign within prescribed time from one of 
those memberships if he does not want to 
lose both. That shows that a person can be 
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registered ag an elector simultaneously in two 
different constituencies, be they in the same 
State or in different ones, The State also con- 
tended that according to the amended Art. 226 
of the Constitution unless the petitioner al- 
leges substantial injury or substantial failure 
of justice the jurisdiction of Art. 226 cannot 
be invoked. It is further canvassed that 
Art. 329 of the Constitution raises a complete 
bar against the exercise of such jurisdiction in 
respect of any matter relating to an election 
which can be challenged only by way of an 
election petition and two such petitions have 
already been filed against the respondent 
No. 4. As a matter of fact, the substance of 
the matter relates to wrongful acceptance of 
a nomination paper which is squarely cover- 
ed by S. 100 of the Representation of the 
People Act, 1951. As regards the matter re". 
lating to oath, it was said that the appoint- 
ment of Shri Laxman Singh was validly made 
by the Governor and the action taken in pur- 
‘guance of the said order Ex. R/L cannot be 
invalidated on account of a clerical omission 
made by the Secretary of the Parliamentary 
Affairs while issuing an order under 
Art. 166 (2) of the Constitution. It was also 
contended that as soon as a person is de- 
clared elected, he becomes a member of the 
Assembly and the requirement of making and 
subscribing an oath may be completed at any 
time thereafter. Making and subscribing an 
‘oath is not a condition precedent for becom- 
ing a member of the Assembly. This is a.con- 
dition only for taking a seat in the Assembly, 
the breach of which neither invalidates the 
proceedings nor does it disqualify the elected 
person from membership, It was on these 
grounds that it was urged that the writ peti- 
tion deserves to be dismissed summarily. 


` 6. Lengthy arguments were made before 
me on either side spread over several days 
upon the questions which can be stated in 
short as follows :— i 


(i} whether the respondent No. 4 could not 
be an elector in two places at the same time 
and he concealed the fact that he is an elec 
tor in Madhya Pradesh and further he could 
not be and was not an elector in Rajasthan 
and therefore was not entitled to contest the 
bye-election of the Chhabra Assembly Consti- 
tuency ? : 

(H) whether the subscription of the oath 
made before Shri Laxman Singh is invalid 
and even if it were so, the membership of the 
respondent No. 4 of the Rajasthan Legisla- 
tive Assembly does not depend upon subscrip- 
tion of his oath under Art. 188 of the Consti- 
tution P ' 
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7 Before I procced to decide these ques- 
tions, I may first dispose of the preliminary 
points raised by the State. 


8. It was urged on behalf of the State that- 
under the amended Art. 226 of the Constitu 
tion a person cannot invéke the jurisdiction 
of the High Court under Art. 226, unless he 
shows that there has been substantial injury 
or substantial failure of justice for which no 
other remedy is available. The petitioner hag 
failed to allege anything of the kind. Even 
otherwise as held in Kalyanmal Jaisani v. 
State of Rajasthan (AIR 1972 Raj 234) a per- 
son, who has no personal interest in the sub- 
ject matter of the writ petition, or-who has 
not been prejudicially affected by an im- 
pugned notification, cannot invoke the extra- 
ordinary furi i of the Court. In Pra- 
bhudutt Sharma v. State of Rajasthan, ILR 
(1970) 20 Raj 759 : (1971 Lab IC 556), it was 
held that the conditions for the issue of a 
writ of quo warranto are four: (i) the office 
alleged to have been usurped must be held 
under the State or has been created by a 
Statute; (ii) it should be an office of a sub- 
stantive character; (iii) its duties must be of q 
public nature; and (iv) it should have been 
usurped by some person. Even when these 
requirements are fulfilled, it is in the discre- 
tion of the Court to refuse or to grant the 
writ after taking into consideration the cir 
cumstances of the on and the conse 
quences which would follow, if it is allowed. 
In other words, it should be in the public 
interest to grant the writ. In Kumari Chandra 
Kala v, Laloo Ram, 1968 Raj LW 418, a writ 
of quo warranto against a Pradhan of a Pan- 


chayat Samiti was refused even though the 


cath was not administered by a proper per- 


son. It was observed that the Constitution ` 


has not treated not taking of an oath as a dis- 
qualification resulting in the unseating of the 
member and absolute failure to take an cath 
has to be distinguished from some techuical 
error in taking an oath. I have considered it 
and it is obvious that no writ of quo war- 
ranto or for that matter any other writ or 
direction can be issued unless the petitioner 
shows that substantial injury or substantial 
failure of justice has been caused as long as 
Art, 226 stands amended, but it further ap- 
pears to me that if the Chief Minister is hold- 
ing office without lawful authority, and in 
breach of the Constitutional provision, hav- 
ing not acquired valid membership within 
six months of his appointment as the ~Chiel 
Minister without being a member of the 
‘Legislative Assembly, a substantial injury is 
caused to every. member of the public and a 
citizen of the State which the petitioner cer- 
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tainly is. I agree, inclined as I am at present 
to think that if a person in the position of the 
Chief Minister occupies his office unlawfully, 
then a case of substantial injury to the peti-| - 
tioner is prima facie and per se made out, 
even though he is not able to show any spe- 
cific interest or prejudice affecting him indi- 
vidually. Therefore, this Court has the neces- 
sary jurisdiction to examine whether a writ of 
quo warranto should be granted in this case 
or not. i 


9.-The next objection is whether the mem- 
bership of an Assembly is an office so as to at- - 
tract the basic condition necessary for the 
issue of a writ of quo watranto. In Satish 
Chander Sharma v. University of Rafasthan, 
AIR 1970 Raj 184, membership of the Uni- 
versity Syndicate was held to be a public 
office. In Dr. Deorao Laxman y, Keshav Lax- 
man, ATR 1958 Bom 314 it was observed that 


_the word “office” has been judicially constru- 


ed in several different senses and in each 
case, a meaning has been assigned to it hav- 
ing regard to the language used in the enact- 
ments and its objects. In Smt. Kanta Kathu- 
ria v. Manak Chand Surana AIR 1970 SC 
694, the Supreme Court remarked that the 
word “office” has its various meanings, de- 
pending upon its context, Now, the Constitu- 
tion uses the word “seat” in Art. 188 end 
does not use the word “office” as it does in 
other Articles. Thus the Constitution has 
maintained a distinction between the words- 
“seat” and “office”. In Ss. 147, 151 and 154 
of the Representation of the People Act, 1951, 
with reference to the Council of States and a 
Legislative Council, the words used are “term 
of office of a member”, but in Ss, 149 and 
‘150 thereof, which deal with House of the 
People and Legislative Assembly, the words 
“seat of a member” have been employed. A 
“seat” is something different from an “office”. 
The membership of the Assembly, to my mind, 
cannot therefore, be equated with an office. 
But that will be no ground for holding that 
this writ petition is not maintainable. Ali 
Mohammed Tariq v. Election Commission of 
India, AIR 1968 f and K 46 went so far as 
to hold that a writ of quo warranto can cer 
tainly be issued against a member of Parlia- 
ment asking him to explain how he can claim 
to exercise the functions of such a member. 
Moreover, here, what is in question is not 
the membership of the assembly but the 
office of a Chief Minister and against him a 
writ of quo warranto can certainly lie, It is a 
public office of substantial character creat 
by the basic statute alleged to have 


usurped by the respondent No. 4 
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10. It was next urged that no writ can lie 







1977 Raj LW 65 : (AIR 1877 Raj 243). Even 
i the writ were not maintainable against the 
as such, the writ cannot fail on 
es ta Cae ae etn Oe 
respondents. : 


1l. Yet one more objection raised was 





Thanvi is not under challenge and thus, he 
is neither a proper’ nor a necessary party and 


12. Now, reverting to the first question, 
ing to Section 17 of the Representa- 
tion of the People Act, 1950, no person is 
entitled to be registered in the electoral roll 
for more than one constituency. There is 
no doubt. that respondent No. 4 stands re- 
. gistered in two constituencies, one in Madhya 
Pradesh and the other in Rajasthan. Learned 
counsel for the State submitted that what 
the petitioner, in substance, contends is that 
on account of illegal registration of the name 


of the respondent No. 4 in Kishanpole Con-. 


stituency, his election from the Chhabra Con- 
stituency is null and void, but Art. 829 (b) of 


the Constitution provides that an election can . 


be called in question only by means of an 
election petition and as held in Mohinder Singh 
Gill v. Chief Election Commr., New Delhi, 
(1978) 1 SCG 405: (AIR 1978 SC 851), it is a 
‘ blanket ban on all manners of questions which 
may have impact on the ultimate result of 
the election arising between the two temporal 
terminti, namely, a notification by the Pre- 
sident calling for the election and the decla- 
ration of the result by the returning officer 
and pushes out Art. 226 of the Constitution. 
The learned Counsel for the petitioner, “on 
the other hand, contends that the rage 
of the election petition is available only to 

an elector in the constituency in which the 
election took place vide Section 81 of the 
Representation of the People Act, 1951, and 
since the petitioner is not such an elector 
he cannot avail of an election petition. Besi- 
des, registration as an elector is a pre-elec 
tion matter and therefore, the petition is not 
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. writ petition cam be decided even with-. 


- held 
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hit by the provisions of Art, 829 (b). He 

mainly relies upon Atma Singh v. State of 

Rajasthan, 1967 Raj LW 275 : (AIR 1967 

Raj 239) (FB). The relevant passage runs 
as follows,— 


“The process of election starts by issuing 
of a notification calling upon a constituency 
to elect a member or members. Before such 
a notification can be issued, a number of 
preliminary steps have to be taken under the 
law. The law has laid down. the manner in 
which these things are to be done. There 
may arise cases in which the authorities have 
failed to perform their functions in ac 
cordance with law in doing these things. 
Sometimes the transgression of law may be 
inexcusable and of such a serious nature 
that a court may be persuaded to take the 
view that the bedrock to hold election is 
missing. In such circumstance, ‘a citizen 
may apply to this Court under Art. 296 of 
the Constitution for issuing of mandamus or 
any other appropriate writ directing the State 
Government to perform these things in ac 
cordance with law and the High Court in 
an appropriate case may, in its discretion, 
issue such a writ or direction restraining the 
Government to hold election, Suppose 
nobody comes forward at that stage and the 
elections are held. Even then, a citizen may 
file a petition under Art. 226 of the Constitu- 
tion not only for a declaration that the State 
Government has not acted in accordance 
with law in doing of the aforesaid things and 
that what has been done is null and void but 
also for.a further declaration that the elec- 
tion that had taken. place be also 

High Court 
may take into account: the circumstance that 
the petitioner could have come earlier before 
the elections for reliefin this Court under 
Art, 226 of the Constitution and he has fail- 
ed to do so but it may find that the infirmity 
in taking these proper steps is of such con- 
sequence that no elections could have taken 
place-and it may in its discretion then quash 
the preliminary steps taken in these pre-elec- 


- tion matters and may as a consequence also 
` got aside the election, What the Court could 


do boor ee ern a Ga AOE see 
the elections”. 


He also places reliance upon ‘the Chiet 
Commr. of Ajmer v. Radhey Shyam Dani, AIR 
1957 SC 804, where the electoral roll of the 
Municipality not being in with 
the provisions of S. 80 (2) of the Ajmer Mer- 
wara Municipalities Regulations, 1925, it was 
held that it could not form the basis of any 
valid elections to be held to the Ajmer Muni- 
cipal Committee. In Surendrasinhaji v. U. M. 
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Bhatta, Chief Electoral Officer, Ahmedabad 
AIR 1969 Guj 292, it was held that delimita- 
tion of constituencies or preparation, revi- 
sion or amendment of the electoral roll, is 
not a stage in the process of any particular 
elections but is an anterior stage and the 
jurisdiction of the High Court under Arti- 
cle 226 is not ousted. It was also urged that 
no objection could be raised by the petitioner 
against the registration of the respondent 
under the Registration of Electors Rules, 1960. 
because, as per Rules 18 (2). and Form 7, 
such an objection can be made only by the 
person whose name is already included in 
that roll, while the petitioner belongs to a 
different constituency. The remedy of appeal 
will also therefore not be available to the 
petitioner. The petitioner came to know of 
double registration only after the petitioner/ 
respondent came forward to contest the bye- 
election. The petitioner, therefore, contends 
that his only remedy is in such a case. by. 
way of this writ petition. In Ali Mohammed 
Tariq v. Election Commission of India. 
(AIR 1968 J and K 46) (Supra), it was held 
that Court can declare the office to be vacant 
in case it comes to the conclusion that his 
Ma has become vacant due to operation of 
W. 


19. The learned counsel for the State re 
plied that in view of the Supreme Court's de- 
cision in Mohinder Singh Gill’s case (supra), 
the matter stands concluded and the election 
of a member can be challenged only in ac- 
cordance with the law under Art. 329 of the 
Constitution. If there is no remedy available 
after an election has taken place to challenge 
it on the ground that there was some defect 
in registration of electors or in respect of any 
other pre-election matter, it does not mean 
that the petitioner can resort to Art. 226 of 
the Constitution. If the petitioner wanted to 
dispute the double registration of respondent 
No. 4, then he should have filed a writ peti- 
tion before the election. In Nripendra Baha- 
dur Singh y. Jai Ram, AIR 1977 SC 1992, it 
was held that the finality of the electoral roll 
cannot be challenged in an election petition 
even if certain irregularities had taken place 
in the preparation of the electoral roll orif 
subsequent disqualification had taken place 
and the electoral roll had, on that score, not 
been corrected before the last hour of making 
nominations. After that dead-line, the elec- 
toral roll of a constituency cannot be inter- 
fered with and no one can go behind the 
entries except for the purpose of considera- 
tion of disqualification under S. 16 of the 
1950 Act. In Radhey Shyam Dani's case 
(AIR 1957 SC 804) (supra), the electoral roll 
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was questioned long before the election took 
place and the other rulings relied upon by 
the petitioner have lost their validity after 
Mohinder Singh Gill’s case (supra). It was 
further urged that as held in Shanti Swaroop 
v. Abdul Rebman, AIR 1965 Madh Pra 55, 
the provisions of S. 17 of the Representa- 
tion of the People Act, 1950, are directory 
atid even if they are not observed in a parti- 
cular case, it cannot be said that the nomina- 
tion of any person, whose name appears in 
the electoral rolls of two constituencies, is 
void or that there was any non-compliance 
with the provisions of the Constitutlon or 
the Representation of the People Act, 1951. 
Where the elector applies for inclusion of 
his name in another constituency, the elec- 
toral registration officer of the first con- 
stituency has to pass an order under S. 28 
of that Act about removal of the name 
from the electoral roll of that constituency 


‘and such removal is not an automatic con- 


sequence of the entry of the name in the 
electoral roll of the other constituency, and 
the failure of the electoral registration office 
of the first constituency to remove the name 
of the applicant from the electoral roll of 
that constituency does not make the entry 
fnvalid or liable to be called in question other- 


wise than by way of an appeal under Sec-. 


tion 24 of the Act. Reliance was also placed, 
in this connection, upon B. M. 
Ramaswamy v. B. M. Krishnamurthy 
AIR 1963 SC 458. Venkatachalam Chettiar v 
Meiyappan (1967) 29 Ele LR 336 (Mad), also, 
it was held that the provisions of S. 17 of the 
Representation of the People Act, 1951 are 
directory and if the name of the respondent 
was entered in the electoral roll of two con- 
stituencies, it did not render the acceptance 
of his nomination or his election, invalid. 
Double registration was not .viewed as a dis- 
qualification. If it were so, then the Parlla- 


ment would have incorporated the provisions | 


in S. 17 as a limb of Section 16 Double re- 
gistration whether under Section 17 or 18, is 
not per se, illegal and does not deprive the 


‘person so registered of his right as a voter 


to cast his vote or as elector to stand for elec- 
tion as a candidate. This case also answers 
the contention that the respondent has been 
able to win an election by practice of some 
concealment or fraud. It was held that if it 
is found at some incidental inquiry, the 
returned candidate has given a piece of false 
testimony, there may be room to penalise him 
in independent proceedings, but there is no 
authority to show that such false testimony, 
even if given, can be linked up either with 
the acceptance of the nomination paper or 
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the election for treating it as defect in the 
- nomination paper or disqualification to stand 
for election, In Keshao Prasad y A D Mani 
1961 Doabia’s Ele Cas 188, it was observed 


that S. 17 does not impose a bar on a person’ 


for standing for election for any constituency 
if his name has been erroneously entered in 
the electoral roll for more than one consti- 


14. I have considered over the matter and 

t appears to me that as laid down under 
Art. 329 (b) of the Constitution, an election 
can be challenged only by way of an election 
petition, I agree that Atma Singh’s case (AIR 
1967 "Raj 289) (FB) (supra) has lost its vali- 
‘dity after Mohinder Singh Gill's case (AIR 
1978 SC 851) (supra). I also agree with the 
argument of the learned counsel for the res- 
pondent State that an election is not a consti- 
tutional or a common law right and the peti- 
tioner can avail of only the remedies which 
were available to him under the law. Rather, 
the Constitution itself bars all remedies ex 
cept the ones provided by Parliament how- 
ever short of complete satisfaction to the ag- 
‘grieved persons they may be. If the petitioner 
` jcannot challenge the electoral roll or if he 
cannot file an election petition, not being an 
elector in the Constituency of Chhabra, that 
itself cannot leave him scope to challenge the 
election by way of a writ petition. To permit 
a person to do so will be to violate the pro- 
visions of -Art. 829 (b) of the Constitution, 
There is no doubt that after the declaration 
made by the respondent before the Electoral 
Officer Bhopal, his name should have been 
deleted from the Kishanpole Constituency, 
but if his name has not been so deleted, and 
continues to remain on the electoral roll of 
the Kishanpole Constituency, and meanwhile 
the petitioner changes his ordinary résidence, 
-then, he is required to do nothing in the mat- 
ter of his registration in the Kishanpole Con- 
stituency as his name already stands in the 
electoral Hst. Any way, all these are matters 
which can properly be gone into by the Elec 
tion Court. And as held 3 in Bhatrulal Chuni- 
lal v. State of Bombay, ATR 1954 Bom 116, 
the writ of quo warranto is not issued as a 
| matter of right. When there are statutory pro- 
visions dealing with the conduct of an elec- 
tion, the writ of quo warrant is displaced 
and an election can only be challenged in the 
manner laid down by the statute, question 
No. 1 therefore, is decided against the pet 
18. As to the second point, the learned 
Government Advocate contended at the out- 
set that this Court has no jurisdiction to go 
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‘into the matter how the Legislative Assembly 


conducts its business and Arts. 188 to 198 of- 


the Constitution fall under the heading “Con- 
duct of Business”, Reliance was placed in 
this connection on M. S. M. Sharma v. Dr. 
Shree Krishna Sinha, AIR 1960 SC 1186. The 
validity of the proceedings inside the Legis- 
lative Assembly of a State cannot be called 
in question on the allegation that the proce- 
dure laid down by the law had not been 
strictly followed. No court can go inte those 
questions which are within the special juris- 
diction of the Legislature itself, which has 
the powér to conduct its own business. It is 
true that in the matter of conduct of the busi- 
ness, the courts are precluded from examinin 
the validity of any procedure, but at the 
same time, it will be a tall claim to make that 
the Legislature is empowered to commit 
breach of any provisions of the Constitution 
without any interference by the Courts of 
law. Moreover, conduct of business follows 
the oath, The learned counsel for the peti- 
tioner pointed out that unlike in U. K. the 
oath in India can be administered outside the 
Assembly Chamber and even when the House 
is not in session. In Thankamma v. Hon'ble . 
the Speaker, Legislative Assembly, Travan- 
core-Cochin State, AIR 1952 Trav-Co 166, it 
was correctly held that the administration of 
the oath is not a function exercised by the 
Speaker in his official capacity in the conduct 
of the business of the house. He could be ap- 
pointed to administer oath just as any other 
person could be so appointed. Oath allowed 
the membérs to sit in the Assembly and take 
part in the conduct of the businesg of the As- 
sembly. So it is only a condition precedent to 
entitle the members to sit in the Assembly 
and conduct its business. It is not an item in 
the conduct of business protected by Art. 212, 
L therefore, reject this objection. 


1@. Art. 188 of the Constitution Jays down 
that every member of the Legislative As- 
sembly shall, before taking his seat, make 
and subscribe before the Governor or some - 
person appointed in that behalf by him, an 
oath or affirmation, according to the form set 
out for the purpose in the third Schedule. 





appoint a person in that behalf for the pur- 
pose. This power should have been 
by the Governor himself and it is not a fumme- 
tion of the nature to which Art. 166 (2) of 
the Constitution, has any application. As a 
matter of fact, that is a practice which the 





-. President of India follows and himself signs 


the order of appointment under the analogous 
‘Art. 99, However, I notice from the record 
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produced by the State Government that an 
appointment under Art. 188 of the Constitu- 
tion made by Governor is authenticated in 
the manner provided under cl. (2) of Art. 166. 
That practice, to me, appears to be not in ac- 
cordance with the provisions of the Constitu- 
tion, but at the same time, it has prevailed 
at least in this State right from the year 1952 
down to the year 1977. It will not be proper 
for this Court, at such a distance of time, to 
hold that any action taken in virtue of such 
practice is void. I would, however, like to say 
that in future proper constitutional procedure 
should be followed in this respect 
Now, there is no doubt that the order issued 
by the Secretary, Parliamentary Affairs, that 
Shri Laxman Singh was appointed under 
Art. 188 of the Constitution, was defective in 
the sense that it omitted to authorize’ Shri 
Laxman Singh to be the person before whom 
the member could subscribe his oath, There 
is no doubt further that if a person sits or 


votes as a member of the Legislative Assemb-, 


ly, without having complied with the require- 
ment of Art. 188, he is liable to a penalty of 
Rs. 500/- per day to be recoverable as a debt 
due to the State. The learned counsel for the 
State urged that the prescription of this 
penalty clearly shows that the question of 
membership does not depend upon the taking 
or not taking the oath. It was strenuously 
contended by him that as soon as a person is 
declared elected to fill a seat in the constitu- 
ency vide Form 21 and gets the certificate 
from the Returning Officer in the form No. 23 
appended to the Conduct of Election Rules, 
1961, he becomes a member of the Assembly. 
The learned Counsel for the petitioner on the 
other hand, submits that the Returning Of- 
cer only declares the result and the Certi- 
ficate only shows that the respondent has 
been duly elected by the Constituency “to be” 
a member of the Legislative Assembly. It was 
urged that the words “to be” means that 
membership can be acquired only after the 
requirements of Art. 188 of the Constitution 
have been complied with. Reliance was plac- 
ed, in this connection, upon Shabbir v. State 
AIR 1965 AN 97. According tó Art. 219 of 
the Constitution, a person appointed to be a 
Judge of the High Court shall, before he en- 
ters upon his office, make and subscribe 
before the Governor or some other person ap- 
pointed in that behalf by him, an oath or af 
fhmation according to the form set out for 
the purpose in the Third Schedule. It was 
urged that until a fudge takes oath, he is a 
fudge designate and does not become a judge 
until he takes oath. He enters upon his office 
only when he takes the prescribed oath or 
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afimation. It was, therefore, pointed out that 
when the Returning Officer only certifies that 
respondent No. 4 has been elected to be a 
member, it simply means that he cannot be- 
come a member until he takes his seat in the 
Assembly and such seat he cannot take until 
he makes and subscribes the prescribed oath 
or affirmation in the manner and before a per- 
son as laid down by the Constitution. In the 
Allahabad Case (supra), it was even held that 
no general authorization is possible (as was 
done in this case) because the Governor has 
to apply his mind and decide whether he 
would like the oath to be made and subscrib- 
ed before him or would appoint someone else 
to do so each time when an appointment is 
announced. There is no gainsaying that the 
provisions of oath are meant to be complied 
with and a person is not entitled to sit and 
vote unless he takes the oath of his office. 1 
am, therefore, of the view that by mere dec- 
laration of result or certificate of election, a 
person does not become a member of the As- 
sembly. In.spite of all this, if he sits and 
votes as a member, he is a mere person (and 
not a member) liable to penalty. Therefore, 
the question that survives is whether th 

order Ex. R/1 fulfils the Constitutional re- 
quirement and whether the omission.of the 
Secretary to carry out in full the order made 
by Governor can defeat the Governor’s order. 


17. The learned counsel for the State main- - 
tains that the function under Art. 188 of the 
Constitution is an executive function and as 
held in Dattatraya Moreshwar v. State of 
Bombay, AIR 1952 SC 181, an executive 
decision, when it affects an outsider or is re- > 
quired to be officially notified or be communi: 
cated, it should normally be expressed in the 
form mentioned in Art. 166 (1) of the Consti- 
tution but an omission to make an authenti- 
cation of the executive decision in the form 
mentioned in Art. 166, does not make the 
decision itself illegal. for the provisions of 
that Article ‘are merely directory and not 
mandatory. Strict compliance with the re- 
quirements of Art, 166 gives an immunity to 
the order in that it cannot be challenged on 
the ground that it is not an order made by 
the Governor. If the requirements of that 
Article are not complied with, the resulting 
immunity cannot be claimed by the State. 
This, however, does not vitiate the order it- 
self and does not render the executive action 
a nullity. Reliance, in this connection, was 
also placed on the State of Rajasthan v, Sri- 
pal Jain AIR 1963 SC 1828, which laid down 
that any defect of form in the order by the 
Government would not necessarily make it 
illegal and the only consequence of the order, 
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not being in proper form as required by 
Art. 160 is that the burden is thrown on the 
Government to show that the order was in 
fact passed by it. 


18. It appears, after consideration, that on 
the recommendations of the Chief Minister, 
the Governor has appointed Shri Laxman 
Singh, who was the Speaker of the Assembly, 
as the person before whom the persons elect- 
ed to the Assembly were to make and sub- 
scribe the prescribed oath or affirmation. 
Therefore the subscription of the oath made 
before Shri Laxman Singh is a valid act and 
cannot become incomplete or illegal because 
the order authenticated by the Secretary of 
the Government under Art. 166 of the Con- 
stitution omitted some words out of it, so long 
as the Governor purported to have given the 
Speaker an authority both for administering 
oath and for allowing subscription thereof 
before him. I further agree with the learned 
counsel for the State that making of an oath 
or affirmation is not complete until it ig sub- 
scribed by the person making oath or affirma- 
tion, as likewise, subscribing an oath will 
not be complete unless oath is orally taken. 
Therefore, the appointment of the Speaker as 
‘la person before whom an oath can be made, 
includes -in its sweep by necessary implication 
his appointment as -a person before whom 
oath shall also have to be subscribed. Sub- 
scribing of an oath inheres in making of an 
oath, Making an oath implies subscribing it. 
It is not possible to accept the contention that 
after making an oath in the prescribed form, 
the member concerned should have approach- 
Jed the Governor with a request that since he 
has not authorised any person before whom 
oath can be subscribed, the member should 
be permitted to do so before the Governor 
himself. No such dichotomy in making of an ` 
oath and subscribing an oath is conceivable. 
I, therefore, hold that there has been suf- 
cient compliance with the requirement of 
Art. 188 of the Constitution and the respon- 
dent No. 4 has validly acquired a seat in the 
Assembly and its resultant membership, so as 
to enable him to continue in the office of the: 
Chief Minister beyond a period of six months. 
I may also add that the act of continuance 
in the office of the Chief Minister by respon-- 
dent No. 4 cannot amount to usurpation of 
office because it seems to me that usurpation 
involves an act for which there is not initial 
or basic justification; it is not like an act of 
assuming some jurisdiction where , there is 
none. Nor does such continuance~cease to be 
valid, because the Secretary to the Govern- 
ment failed to issue an order in accordancs. 


with the approval accorded by the Governor. 





Purshottam Lal v. 





State (M. L. Jain J.) ALE 


It is no fault of the member taking the seat 
that the order of appointment was not strictly 
in accordance with the letter of the Constitu- 






argument will be to deny to the Governor 
benefit of the advice of the Chief Mi 


out being a member, was.a_ constitutionally, 
permissible appointment and which i 
the Chief Minister was constitutionally bound 
to render and the Governor to accept. L 
therefore, see no force in the second poi 
made by the petitioner. 


19.' In that view of the matter, there can 
be no question of directing the State Governo- 
ment to levy and recover the penalty as pro- 
vided under Art. 198 of the Constitution. 
Does the writ. petition still survive for the 
comparatively unimportant question whether 
the name of the petitioner should be struck 
off the electoral rolls of the Kishanpole Con- 
stituency P I do not think that any case is 
made out for removing the name of the res- 
pondent No, 4 from the electoral roll of the 
Kishanpole Constituency as long as there is 
no allegation and proof that the petitioner 
does not ordinarily reside in that consti- 
tuency. It will however, certainly be for the 
concerned electoral registration officer of the 
State of Madhya Pradesh to consider whether 
the name of the respondent No. 4 should no 
more appear in the electoral rolls of that 
State. 


20. The prayer sine prosecution under Sec- 
tion 31 of the Representation of the People 
Act, 1950, is wholly misconcetved because 
such a prosecution is permissible only if the 
respondent had made a false declaration in 
connection with the preparation, revision or 
correction of or the inclusion or exclusion 
of any entry in an electoral roll. The appear- 
ance of his name in the Kishanpole electoral 
roll was not based upon any declaration made 
by the respondent No. 4 


21. J, therefore, find that the writ petition 
has no force aoe itis hereby dismissed ia 
limine. 


Petition dismissed 
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AIR 1979 RAJASTHAN 29 
(QAIPUR BENCH). 
N. M. KASLIWAL, J, 
Smt. Dr. Sneblata Mathur. Appellant v. - 
Mahendra Narain, Respondent, 
Civil Mise, Appeal No. 104 of 1978, 
D/- 29-11-1978.° 
(A) Guardians and Wards Act (8 of 1890), 
S. 10 (1) (d) — Application for appointment 
of guardian — Person in whose actual cus 


tody’ minor was, held was not a necessary 


party. 

Tn. the instant case the custody of the minor 
was given to mother on her application in 
Court. The mother, however, subsequently 
left the child to the care of her parents on 
account of her temporary absence from India 
to complete her studies in England. 

Held, that the custody of the minor with 
the parents of the mother would be deemed 
to be the custody of mother herself and as 
such it was not incumbent upon the father of 
the child under S. 10 (1) (d) to make them as 
a party to the on under, S. 10 and 
thus the direction could be given for the cus- 
_tody of the minor in favour of the applicant. 
ILR (1969) 19 Raj 986 Distinguished. 

(Para 6) 


Anno: -AIR Manual (8rd Edn.), Guardians. 


and Wards Act (1890), S..10, N. 1. 


(B) Guardians and Wards Act (1890), Ss. 17 
and 19 (b) — Appointment of guardian of 
minor — Welfare of minor to be paramount 
consideration — Application by natural guar- 
dian, father — Duty of Court to declare him 
guardian if not found. unfit -—- (Hindu 


gard to the age, sex and religion of the minor, 
the character and capacity of the proposed 
guardian and his nearness of kin to the minor, 
and if the minor is old. enough to form an 


*(Against order passed by Mahendra Bhu- 
ao E D/- 30- 


LV/LV/¥968/78/GDR | 





Snehlata v. -Mahendra 
der that preference, Section 19 (b) however, 
the 


- AIR 1973 Raj 98 `- 


TT 


Raj. 20. 
consi 


makes it clear that it shall not authorise 
court to appoint or declare a guardian of the 
person of a mihor whose father is tying and 
is not, in the opinion of the Court, unfit to be 
guardian of the person of the minor. . 


(Para 9) 

` In the instant case the mother had moved 
an application for handing over the custody 
of the minor daughter when she was’ only 5 
months old and the father was, therefore, 
compelled to handover the girl to the mother. 
Held that till girl attained the age of 5 
years, it: was not possible for the applicant 
father to have moved for the custody ‘of the 
girl as contained in S. 6 of the Act, 1956. 
There was also no reason to dishelieve tha 
statement of the father in this regard that an 
attempt made by him to meet his daughter 
was tawerted: Dy Hie parents of thig: mother: 
i (Para 10) 

There was no doubt that minor child was 
getting the ‘best education and was being 
properly brought up in the custody of her 
mother and her .parents, But there was no 
reason to hold that she would not get the 
same treatment and care in case she lived 
with her father. . (Para 10) 
The applicant father who wes an Assistant 
Engineer. had not mafried any other girl and 
there was no charge or allegation that he had 


any immoral habits. Thus there was no 


ground or justification for holding that the 


girl and to keep her in his custody, he could 
not be deprived of the custody of his only 
daughter. The girl had not attained the age 
in which her wishes might have any serious 
consideration. It was but natural for her not 
to recognise her father when she was remov- 
ed from the custody of her father at the age - 
of only 5 months: (Para 10) 
Anno: AIR Manual Se Edn.), Guardians 
and Wards Act (1890), S. 17, N. 2, 10; S. a. 
N. 1; Hindu Minority and Guardianship Act 
(1956), S. 8, N. 2; S. 18, N. 2. 

Cases Referred: Chronological Paras 
AIR 1977 SC 1859 
AIR 1973 SC 2090 


AIR 1971 SC 818 
AIR 197} Mys 211 - 

ILR (1969) 19 Raj 989 

AIR 196] Raj SO . 

- AIR 1958 Him Pra 50 

` AIR 1949 All 627.: 1949 AH LJ 298 
AIR 1941 Bom 103 

AIR 1935 Mad 198 


Np 
TT eet ee | 
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AIR 1985 Mad 363 

ATR 1985 Mad 568 

AIR 1982 Lah 385 

AIR 1929 Mad 81 

AIR 1927 All 458 ; 25 Alt LJ 248 
AIR 1926 Lah 898 

AIR 1924 All 622 : 22 All LJ 680 
AIR 1919 All 49 (2) : 54 Ind Cas 418 
AIR 1914 PC 41: 12 All LJ 1155 
1910 Pun LR 223 


M. B. L~ Bhargawa, for Appellant; P. N. 
Datt for, Respondent, 


JUDGMENT :— In the present case Shri 

P. N. Datt has filed a caveat on behalf ot 
the respondent. On 20th November, 1978, 
after hearing the case for sometime at the ad- 
mission stage I suggested both the parties 
to make full arguments of the main appeal. 
. Both the learned counsel agreed to argue the 
' case in full. Thus the case was heard at 
length on 20th and 21st Nov., 1978. 


2. This is an appeal under Section 47 of 
the Guardians and Wards Act, 1890, (herein- 
after referred to as ‘the Act, 1890), against 
the order of the learned District Judge, Jai- 
pur City, dated 80th March, 1978, whereby 
an application filed by the respondent under 
Section 10 of the Act, 1890, has been allow- 
ed ing him as guardian of the person 
of minor girl Mona till she attains majority. 


8. Brief facts of the case are that the 
partes were married on 18th January, 1971. 
The appellant gave birth to a girl on 26th 
January, 1972. The relations between the 
parties soonafter the marriage became strain- 
ed. The appellant Snehlata who is doctor 
by profession and is at present living in Unit 
ed Kingdom for further studies left her hüs- 
. band’s house and. started living with her par- 
ents when the child was only five months old. 
When the respondent and his mother refused 
to send the newly born child, the appellant 
took the help of the court and moved an ap- 
plication in this regard in the court of Addi- 
tional District Magistrate, Jaipur, on 19th 
June, 1972. The respondent handed over the 
custody of the child. to the appellant before 
the court on 22nd Jume, 1972 and since then 
the child has been continuously living wi 
her mother, the appellant. and in her absence 
with the appellant’s parent. In November 
1974, the appellant obtained study leave from 
the Government and proceeded to England 
for M. R: C. P. course and since then for the 
most part she is living in England and ig 
still there for study on sanctioned leave. Dur- 
ing the course of arguments it- was informed 
that the appellant shall complete her studies 
in November, 1979. During the absence of 
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the appellant she has left the child to the 
care of her father Shri Kiran Babu at Jaipur, 
It is not disputed that the girl Mona is at 
present. receiving education in M. G. D. 
School,- which is one of the best institutions 
of the city and stood first in her class, The 
girl was also called by the learned District 
Judge and on questions being put to her on 
8rd November, 1977, the following observa- 
tions were recorded by the Court: 


“aA BT el et Gera dt saa 
QT art WaT qarat i ag anéft crea | 
eae A qedt & 1 gaat gear st faer 
aaar a efradt sar arqe SY Agen at 
mi a fast da F eet g dh, at 
we fe ag Fe aah &i FT caw oa 
wii wae è get nfa str g 
eer fe a ral raed 1” 


4. The appellant came to India in March, 
1976, for q short visit and the respondent 
succeeded in obtaining a decree of divorce 
from the court of District Judge, Jaipur City ` 
on March 9, 1978. An application was filed 
under Section 10 of the Act, 1890. for ap- 
pointing and declaring the respondent as 
guardian of the minor Mona. The application 
was hotly contested by the appellant. `The 
learned District Judge by his order. dated 30th 
March, 1978, held that it was in the welfare 
of the minor Mona to remain under the guar- 
dianship of the respondent who was her 
father, appointed and declared the respondent 
to be the guardian till she attains the majority 
and further gave a direction that the minor 
Mona to be returned to the custody of the 
respondent. This appeal is directed against 
the above order of the learned District Judge, 
dated 30th March, 1978. 


fh Mr. Bhargava, learned counsel for the 
appellant has contended that admittedly the 
minor at present was in the custody of the 
parents of the appellant Dr. Snehlata and it 
was incumbent upon the respondent under 
Section 10 (1) (d) to make them as a party 
to the application under Section 10. No order 
or direction could at all have been given tor 
the custody of the minor in favour of the 
respondent without impleading these persons 
as party. Reliance is placed on the following 
observations in Jotram v. Taru Ram. ILR 
(1969) 19 Raj 989:— 

“There is another important aspect of the 
matter, Mst; Amri is bringing up the boy 
Mahendra. It was necessary for Tarn Ram 
to make her a party in accordance with Sec- 
tion 10 (1) (d) of the Guardians and Wards 
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Act. 1890, as she admittedly is having the 
actual custody of the child, Omission to 
make her a party is an irregularity vitiating 
the whole proceedings and order appointing 
the guardian; vide Bhai Suchet Singh v. 
Collector of Amritsar, 1919 Pun LR 228. 
Without making Mst. Amri a party in the 
case, no effective order, removing the custody 
of the child, could have been passed.” 

On the other hand, it is contended by the 
learned counsel for the respondent that no 
such objection was taken by the appellant 
before the learned District Judge nor in the 
grounds of appeal before this Court. Dr. 
Snehlata had left the child tg the care of 
her parents and thus the custody would be 
deemed to be that of Dr. Snehlata. It is 
further contended that Kiran Babu is the 
father of Dr, Snehlata and is also her power 
of attorney holder and as such the custody 
of the child with Kiran Babu is on behalf of 
Dr. Snehlata. 


6. Jotram’s case ILR (1969) 19 Raj 989 
{supra) was a case where an application under 
Section 25 of the Act 1880 was filed by Taru 
Ram alleging that Jotram had been forcibly 
keeping his minor children Mahendra 
and Kamla for sometime. The non-applicant 
Jotram contested the application on the 
ground that after the death of the mother 
of minor children, Taru Ram contacted a 
second marriage. The step mother ill-treated 
the minors. Taru Ram was under the influ- 
ence of bad characters and was squandering 
away the ancestral property to the detriment 
of the minors’ interest, He further stated that 
Taru also agreed that his minor children 
would be brought up by Mst. Amri who was 
the real sister of the minors’ mother vide 
Ex. A2 dated March 2, 1967. Hon’ble Justice 
Mehta held that Tarn Ram had contacted a 
second marriage after the death of the minors’ 
mother. The execution of Ex. A2 was held 
proved. It was further held that Taru Ram 
himself foresaw trouble for the children after 
contacting second marriage with Mst. Kala- 
wati. He, therefore, arranged that the child- 
ten should be brought up by his deceased 
wife’s sister Mst, Amri wife of Jot Ram. Re- 
lying on the statement of Ram Pratap PW @ 
maternal uncle of the minor it was held that 
it was for the safety of the minors that they 
were kept under the custody of Mst. Amri. 
Thus looking to all the circumstances it was 
held that in the welfare of the child he 
should be brought up by his mother’s sister 
and Uncle's wife. While giving this finding 
the learned Judge also took the yiew as mer 
tioned above that without making Mst, Amr 
a party in the case no effective order, remoy- 
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Section 10 (1) (d) of the aforesaid Act. Th 
‘custody of 
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ing the custody of the child could have been 
passed, In the present case the facts are. 
entirely differant. As already stated above 
Dr. Snehlata herself moved an application for 
giving her the custody of the child when she 
‘was about § months old. The respondent on 
filing such application by the appellant hand- 
ed over the child to the custody of the ap 


‘ pellant before the court on 22nd June, 1972. 


This fact is admitted by the appellant in para 
No. 8 of the grounds of appeal. and it has 
been further stated that since 22nd June, 
1972, the girl has continuously been living 
with her mother, Dr. Snehlata, the appellant, 
who has been bearing expenses of her main- 
fenance, education etc. In para 4 of the 
grounds of appeal it has been further stated 
that in November, 1974, she proceeded to 
England for M. R. C. P. course and she has 
left the child with her parents Shri Kiran 
Babu, his wife and other family members at 
Jaipur. Though Shri Kiran Babu is contesting 
the case on behalf of her daughter Dr, Sneb- 
lata as an attorney but neither he nor Dr. 
Snehlata evér took the objection before the 
learned District Judge or in the grounds of 
appeal in this court, that Kiran Babu and his 
wife being in actual custody of the minor, 
should have been impleaded as a party under 









case this objection has neither been rais 
before the learned District Judge nor in the 
grounds of appeal before this Court and as 
such objection cannot be permitted to be ra 
ed by the appellant during the course of 
guments. In Jot Ram’s case (supra) applicant’. 
himself had agreed that his minor children 
would be brought up by Mst. Amri who was 
the reat sister of the minors mother vide 
Ex. A/2. Thus Mst. Amri was the person 
who was in rightful custody of the minor 
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children and the petition was filed against 
- Jot Ram, the husband of Mst, Amri. In these 
circumstances if Jotram had taken the objec- 
tion that it was necessary for Taruram to 
make Mst. Amri a party in accordance with 
S. 10 (1) (d), it could be held that no effec- 
tive order removing the custody of the child 
could have been passed without making Mst. 


Amri a party in the case. Thus the above ` 


case is entirely distinguishable and no help 
can be sought by the appellant in this case. 


7. Mr,-Bhargava then contended that 
under S. 18 of the Hindu Minority and 
Guardianship Act. 1956, (hereinafter referred 
to ‘as the Act, 1958’) in the appointment or 
declaration of any person as guardian of a 
Hindu minor by a court the welfare of the 
minor shall be the paramount consideration. 
No person shall be entitled to the guardian- 
ship by virtue of the provisions of this Act 
or of any law relating to the guardianship in 
marriage among Hindus if the court is of the 
opinion that his or her will not 
be for the welfare of the minor. He has 
further drawn my attention to S. 17 of the 
Act 1890 which reads as under: ` 


“Section 17.—~ (1) In appointing or declar- 
ing the guardian of a minor, the Court shall, 
subject to the provisions of this section, be 
guided by what, consistently with the law to 
which: the minor is subject, appears in the 
circumstances to be for the welfare of the 
minor, ” 

(2) In considering what will be for the wel- 
fare of the minor, the Court shall have re- 
gard to the age, sex and religion of the minor, 
the character and capacity of the proposed 
guardian and his nearness of kin to the minor, 
the wishes, if any, of a deceased parent, any 
existing or previous relations of the proposed 
guardian with the minor or his property. 

(8) If the minor is old enough to torm 
an intelligent preference the Court may con- 
sider that preference. 

x x x x 3 X x x X 
(5) The Court shall not appoint or de- 

clare any person to be a guardian against 
his will.” . 

Yt is, therefore, contended that although under 
Section 6 of the Act, 1956, the only guardian 
of a Hindu minor, in respect of the minors 
person in the case of a boy or an unmarried 
girl will be the father and after him the 
mother, provided that the custody of a minor, 
who has not completed the age of 5 years 
shall ordinarily be with the mother. yet the 
paramount consideration should be the wel- 
fare of the minor as contained in S. 18 of 
the Act, 1956. According to the learned coun- 
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sel the conduct of the respondent in not hav- | 
ing met the minor since 1972 and hav- 
ing not cared to take any interest in her for 
such a long period is a factor which clearly 
shows that the respondent had no love or 
affection towards the minor, Learned counsel 
placed strong reliance on the contents of 
letters Ex. A5 in which the respondent had 
written to the appellant as under: 


‘qR aren i or fis ar ge ga aa 
ft fre ash i ate at state we 
ari att ere an a ate F eer erat 
GTA Ores aA F Frere yar etg 
wt aa t at bet adi foe) FS 
Gee FF ate gaa sei a are feat 
at 21 mA oa ait * wae aT Tes 
gaat ae Agai ao et) aa F 
Ge THA Hat Fi arr è are aad 
wea ata qA na faar 1’ 


On the basis of the contents of the above 
letter it is strenuously contended that as the 
respondent had clearly written” 


“od age ®t aa ate agi aA & 
wre fear wet R” 
clearly shows that he had a scant regard or 
affection for the appellant as well as her 


daughter Mona. Not only that the language 
used in the above letter to the effect” 


aa fan à ane eur Fara è 
art art qaqa qed qa Aa fearat | 


clearly shows the mind of the respondent that 
he had developed a hatred with the appel- 
lant and also with her daughter. It is further 
contended that from the contents of another 
letter Ex. A4 dated 21st August, 1972, it be- 
comes quite clear that the respondent was 
developing intimacy with another girl Jyoti 
with whom he intended to marry. This is 
further strengthened by the fact according to 
the learned counsel, that the respondent suc- 
ceeded in obtaining a decree of divorce in 
March, 1978. It is next contended that the 
welfare of the minor will be in keeping her 
in the custody of the mother as she failed 
to recognise the respondent when she was 
called by the learned District Judge. There 
was no assertion in the petition nor in evi- 
dence Jed by the respondent to show that the 
child had not been treated or looked after pro- 
perly by the appellant or her parents. The ap- 
pellant had deposited a sum of Rs. 8,000/- in 
the name of her younger sister Kukee in the 
State Co-operative Bank so that she could 
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operate the account to meet. the personal.re- appellant had moved an application for hand- 


quirements of the child. Further the appellant 


was sending every, month $, 20 which are, 


being deposited in the name. ofthe child 


in her account. This amount after deducting | 


the expenditure has now accumulated to the 


tune of Rs. 5,000/-. As regards the. educa- 


tion, the child is getting education, in a, best 
school of Jaipur City and that. the child can- 
not get such education and affection in the 
family of the respondent. It is -alleged that 
mother of the respondent is indulged in the 
habit of drinking and has ill temparament: 
Thus according to the learned counsel all the 
above factors when taken into consideration 
outweigh the claim of the respondent on the 
basis that he is a natural guardian of the 
minor. Reliance is placed on Jijabai Vithal- 
rao Gajre v. Pathankhan, AIR 1971 SC 315; 
Lalta Prasad v. Ganga Sahai, AIR 1978 Raj 
98; Saraswatibai Shripad v. Shripad Vasanji, 
AIR 1941 Bom 108; Rosy Jacob v. Jacob A. 
Chakramakkal, AIR 1973 SC 2090; Gurdeo 
Singh v, Mst. Daulat Kaur, AIR 1961 Raj 
80; Muthuswami Chettiar v. Chinna Muthus- 
wami Moopanar, AIR 1935 Mad 195; Ponniah 
Asari v. Suppiah Asari, AIR 1935 Mad 368; 
Gangarapu Chinna Sambayya v. Polepalli 
Rudrappa, AIR 1935 Mad 568; Surat Ram v. 
Mt. Nardu, AIR 1953 Him Pra 50; Smt. 
Mohini v. Virender Kumar, AIR 1977 SC 1359 
and Mt, Sudhia v. Makka; 54 Ind Cas 418; 
(AIR 1919 All 49 (2)). It is contended on the 
basis of the above authorities that the wel 
fare of the minor lies in allowing her to re- 
main in the custody of her mother and her 
maternal grand parents and that it would be 
too harsh to give a direction for handing over 
the child to the custody of the father whom 
she does not recognise and has developed no 
feeling of affection towards her father. 


8. Learned counsel for the respondent has 
contended that according to Section 6 of the 
Act, 1956, the respondent being the father of 
the minor is her nautral guardian in respect 
of the minors person as well as in respect 
of minor's property. The only restriction is 
that the custody of a minor who has not com 
pleted the age of 5 years shall ordinarily be 
with the mother. He has drawn my attention 
to Section 19 (b) of the’ Act,, 1890 and hag 
contended that no other person shall be ap- 
pointed or declared a guardian of the person 
of the minor whose father is living and is not, 
in the opinion of the court, unfit to be guar- 
of the perosn of the minor. The respon- 


declared.:as a. giiardian. of the minor, The 
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.„ing over-the. custody. of the -minor- when sha 
.was only. .5 months old and the respondent 
was, therefore,, compelled to handover 
-girl.to the appellant. As there was a prohibi- 
tion under Section 6 -of the Act, 1956, for 
taking the custody of the minor girl up to 
the age of five years, by the respondent, 
there was no ill will or any other mala fide 

_ intention in. moving this petition in 1676. It 
is further contended that the respondent has 
nominated the minor Mona as a successor 
in various insurance policies. The respondent 
made several attempts to meet Mona during 
all this period but the attempt was thwarted 
by the parents of the appellant and as such 
the charge that he did not take any interest 
or care to mest Mona during all this period 
was totally baseless. The appellant has tail- 
ed to prove that the respondent’s mother was 
addicted to liquor. The parties are Kayasth 
and it was customary in their society to take 
-drinks. The only evidence in this regard was 
that the mother of the respondent wanted 
drinks to be served when Mona was born. 
This cannot, according to the learned counsel, 
in any way, lead to the inference that the 
mother of the respondent was indulged in the 
habit of drinking. Regarding the use of the 
language in Ex. A5 the explanation is that 
it was merely an expression of anger towards 
the appellant as the marital relations between 
the parties had become strained and the ap- 
pellant had deserted the respondent. There 
was no girl of the name of Jyoti as mention- 
ed in Ex. A4 and the name was mentioned 
merely to threaten the appellant, Reliance is 
placed on Mrs, Annie Besant v. G. Narayaniah, 
AIR 1614 PC 41; Sukhdeo Rai v. Ram 
Chander Rai, AIR 1924 All 622; 
Fakhr-ud-din Khan v. Mt, Biro, AIR 1926 
Lah 898, Abdul Aziz Khan v. Nanhe Khan, 
AIR 1927 All 458; Atchayya v. Kosaraju Nar- 
hari, ATR 1929 Mad 81; Mt. Haliman Khatoon 
v. Mt. Ahmadi Begum, AIR 1949 All 627; 
Gurdeo Singh v. Mst. Daulat Kaur, AIR 1961 
Raj 30; Hari. Chand v. Ghulam Rasul, AIR 
1982 Lah 885 and Kamalamma v. Laxminara- 
yana Rao, ATR 1971 Mys 211. 


9. In the light of the above authorities 
I may now examine the facts of the present 
case. The net result of the above authorities 
is that in the appointment or declaration of 
any person as guardian of a Hindu minor by 
a court, the welfare of the minor shall be 
the paramount consideration. However, 8s 
provided in Section 17 of the Act, 1890 in 
appointing and declaring a the 
court shall be by what, consistently 
with the law to which the minor is subject, 
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appears. in the interest and to be for the wel- 
fare of the minor. In considering what will 
be for. the welfare of the minor, the court 
shall have regard to the age, sex'and religion 
‘of the minor, the character and capacity of 
the proposed guardian and his nearness- ot 
kin. to the minor and if the minor is old 
enough to form an intelligent preference, the 
court’ may consider that: preference. Sec- 
tion 19 (b) however, makes it clear that it 
shall not authorise the court to appoint or 
declare a guardian of the person of a- minor 
whose father is Hving and is not, in the opin- 
ion of the court, unfit to be guardian of the 
person of the minor. There cannot be any 
dispute that the respondent being the father 
of the minor Mona is her natural guardian in 
respect of her person as well as in respect 
of her property with the condition that the 
custody of a minor, who has not completed 
the age of 5 years shall ordinarily be witb 
the mother. ` i 


10. In the present case the respondent is 
an Assistant Engineer. Admittedly he has not 
married so far and there is no charge -or 
allegation that he has any immoral habits. 
As regards the criticism levelled by tbe learn- 
ed counsel for the appellant about the con- 
tents of letter Ex. A5 dated 28rd September, 
1972, I am in agreement with the observa- 
tions of the learned District Judge that it 
was written in a fit of anger. If we consider 
the events happening prior to September, 
1972, when this letter was written by the 
respondent, he alone camot be made respon- 
sible for using- such thing in the letter. The 
parties were married-in January, 1971 and 

{by the time Mona was. born in January, 1972 
the marital tie had been completely broken 
down, It is also clear that after the birth of 
Mona the parties never lived together. Ac 
cording to the appellant the reason for sepa‘ 

- ration is the same oft repeated story in the 

Hindu society, which the appellant has failed 

to substantiate in this case. This reason has 
been assigned by the appellant in para 2 of 
the memo of appeal which I reproduce in her 

own words: , 

“The relation between the appellant and 
the respondent became strained soon after the 
marriage mainly an account of the hot tem- 
perament and vicious habits of the mother of 
the respondent who never treated well Dr. 

Snehlata. Dr. Snehlata consequently had to 

live separately from her husband from May, 

1972 and at this time the child was only five 

months old.” ta 

There is no cogent evidence on the record to’ 

show that it had become impossible for the 
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appellant to Hve with the respondent, It is 
further admitted by the appellant that when 
the respondent and his mother refused to send 
the newly born child, the appellant was com- 
pelled to take recourse to law courts. and `. 
moved an application in the court of Addi- 
tional District Magistrate, Jaipur on 19th June, 


1972. -Both the parties have failed to pro- 


duce any order of that court in this regard 
or any copies of the ‘ proceedings in” that 
court but it is admitted by the ‘appellant in 
para 8 of the memo of appeal that on filing 
such application by the appellant, the respon- 
dent handed over the child to the appellant 
before the court on 22nd June, 1972. Under 
these circumstances if some ‘harsh language 
was used by the respondent in. September, 
1972, soon after Mona was taken away from- 
his custody, it does not lie in ‘the mouth of 
the appellant to put a blame on the respon- 
dent that the respondent did not care to 
meet or look after. Mona for all this long 
period and has developed hatred towards the 
appellant and his daughter.. There is force in 
the contention of the learned counsel for the 
respondent that till Mona attains the age of 5 
years, it was not possible for the respondent 
to have moved for, the custody of Mona as 
contained in Section 6 of the Act, 1956. There 
is also no reason to. disbelieve the statemen 
of the respondent in this regard that an at- 


. tempt made by the respondent to meet Mona 


was thwarted by the parents of the appellant. 
As regards: the contents: of Ex, A4 I. agree 
with the conclusion of the learned District 
Judge that the name of any girl. Jyoti men- 
tioned in this letter was merely imaginary and 
was menHoned to give some psychological 
treatment to the appellant. Till 1978 when 
this appeal was being heard, the respondent 
has not married any other ‘girl. It is also 
proved on record that respondent's other - 
brothers and their wives along with their: 
mother were living in the same house. Thus 
tt cannot be ‘said that there ‘were no family 
members in the family of the respondent. 
There is no doubt that minor Mona is getting 
the best education and is being properly 
brought up in the custody of her mother and 
her parents, But there is no reason to hold 
that she will not get the same treatment: andj- 
care in case she lives with her father. It has 
come in evidence that the respondent is 
getting a salary of about Rs. 750/- per month ' 
and Rs, 75000/- was his bank balance. Some 
Insurance policies have been’ nominated in 
favour of minor Mona.. In these circumstan- 
ces it cannot be doubted that the respondent 
will also continue the studies of Mona in 


:M. G. B. School, Thus there’ is no ground 
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or justification for. holding that the~ respon- 
‘dent is in any manner. to be appointed 


or declared as a guardian of minor Mona and 
to keep her in his custody,-he could ‘not be 
deprived of the custody of his only daughter. 
There is no doubt that Mona has not attain- 
ed the age in which her wishes might have 
any serious cotisideration, It is but natural for 
her not to recognise her father when she was 
removed from the custody of her father at 
the age of only 5 months. The sentimental 
argument made by the learned counsel for 


the appellant in this regard that it would be . 


too harsh to remove the minor from the cus- 
tedy of her mother and her maternal grand 
perents and to place in the , company of 
totally strangers, do not appeal to the cons- 
cience of the court as the appellant herself is 
responsible for creating such situation, Thus 
looking to the entire facts and circumstances 
of the case I fully agree with the view taken 
by the learned District Judge and see no 
force in this appeal. 
11. In the result this appeal fails and is 
dismissed with no order as to costs, 
Appeal denat 





` AIR 1979 RAJASTHAN 35 
(JAIPUR BENCH) 
DWARKA PRASAD, J. 

M/s. Deepchand & Sons, Petitioner v. 
Mohan Das and another, Respondents. 

Civil Revn, Petn. No, 244 of 1974, D/- 
10-11-1978.* 

Rajasthan Premises (Control of Rent 
and area ‘Act (17 of 1950), Ss. 2 (2) 
Proviso (e), 3 (v) (b) — Premises — De- 
finition of — Conversion of one shop in- 
to four separate shops — Whether new 
construction — Test. ; ` : 

It will be a. question of fact in each 
sase as to whether the building which 
has been let out, is newly constructed 
or not, even if it is part of the building, 
which has been in existence earlier or 
the same has been carved out therefrom. 
[t cannot be said that construction of a 
new building can only be brought about 
if a building is put up which did not at 
all exist earlier. But in case an exist- 
ing building is rebuilt, the reconstruc=- 
tion may, in the-,exigencies of a parti- 
cular case, amount to construction. If 
in a big hall new walls are constructed 
Feta Mes SR EAR EY EEE 


“(Against order of Pritam Adhar Sinha, 
_ Addl, Civil J., Kota, Df- 122-1974) - 
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and new premises are carved out in the | 
shape of separate shops or rooms, -which 
are capable of being let out separately, 
then such. a reconstruction may amount 
to construction within the meaning of 
the exemption clause referred to above. 
If the essential character of the build- 
ing remains. to be the same then, in 
spite of structural changes ‘made’ there- 
in, reconstruction may not amount to a 
fresh. construction, But if the nature 
of the premises is changed, then such a 
reconstruction may amount to a new 


_construction. It may not be necessary in 


each case that the old building should 
be entirely pulled down and a new 
building be constructed from. a scratch 
in place thereof, but if some of the old 
existing walls are made use of while 
reconstructing the premises and what 
comes into existence after. such recon- 
struction or construction are new pre- 
mises, then such premises may. be held 
to be new construction within the mean- 
ing of the exemption clause. (Para 8) 
Where one big shop was converted into~ 
four smaller but separate shops by rais- 
ing partition walls ‘and - putting pouner 
a each such smaller -shop. ` 
Held that each shop wäs acaba of 
being separately let out, was.a ‘premises’ 


` as defined in S, 3 (v) and was a new 


construction within the meaning of the 
exemption clause contained in . proviso 
(e) to sub-sec. (2) of S. 2 of the Act. The 
suit for fixation of fair rent having made 
within ¥ years of the construction was 
not, therefore, maintainable, (However, 


’ the Court observed that the fresh | suit 


appeared to be maintainable in view of 
the Amendment Act 14 of 1976 and the 
fact that by the time of hearing of re- 
vision, seven years had already elapsed). 
AIR 1962 Punj 204, Ref. to. (Paras 7, 8) 
Cases Referred: Chronological Paras 
AIR 1962 Punj 204 5 

K. K. Sharma for B. S SBAEN, for. 
Petitioner. ` 


ORDER:— ‘The dort question of law 
that arises in this revision application is 
as to whether the suit filed by the ten- 
ant for fixation of standard rent was 
maintainable or not? The facts leading to. 
the filing of the present revision petition 
may be briefly stated: There was a big 
shop belonging to the plaintiff applicant 
situated in the city of Kota. In Feb. 1970; 
the shop was vacated: by the erstwhile 
fenant ‘thereof and thereafter the land- 
lord constructed partition walls: dividing 


. the one big shop into four smaller shops 
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and fixed separate doors: on each one of-. 
these ‘four shops. The plaintiff qppomie -of 


party took one of these four shops 
rent from the plaintiff landlord in ‘April 
1970, on a monthly rent of Rs. 1785. 
Sometime after taking one such shop on 
rent, the tenant filed a. suit for fixation 
of, standard rent in the Court of Addi- 
tional Munsif, alleging that the bigger 
shop, which now consisted of four sepa- 
rate shops, was earlier rented out to 
-Hemandas Liladhar on a monthly rent 
of Rs. 71 and that should be considered 
as the basic rent of the premises in dis- 
pute, The landlord defendant took an 
objection in his written statement that 
the suit was not maintainable because 
the premises which were constructed 
on'or after lst June, 1951 were exempt- 
ed from the application of the Rajasthan 
Premises (Control of Rent & Eviction) 
Act, 1950 (hereinafter referred to as 
‘tthe Act’), for a period of seven years 
from the date of such completion.. The 
trial court accepted the contention of 
~the landlord defendant and held that as 
the shop in dispute was constructed in 
om 1970, the Act was not applicable 

it and the suit for fixation of stand- 
=A rent thereof was not maintainable, 
Thus, the plaintiffs suit was 

on the aforesaid preliminary ground. 


. & The plaintiff-tenant filed an appeal, 
which was heard by the Additional Civil 
Judge, No. 1, Kota. The appellate court 
by its order dated Feb, 12, 1974 took the 
view that as the entire earlier construc- 
- lon was not demolished and merely 
eome structural changes were made, the 
same could not be termed as new con~ 
struction within the meaning of sub- 
cl, (e) of the proviso to sub-sec. (2) of 
8. 2 of the Act. The appeal was, there- 
fore, allowed as it was held that the 
suit was maintainable and the case was 
remanded to the trial court for decision 
of the remaining issues, after taking 
evidence of the parties. It is against this 
order that the present revision applica- 
tion has been preferred in this Court. 
. The relevant provisions, with which I 


am concerned in this case; may be: re--i. 


ages for ready reference: 
. "S. 2 (2), Provided that Tadao in the 
“@ to (x x. 


: (0) to: any: ‘premises thë ` eotietrüction 
of which was. 


completed: on ‘or. after: the - 
‘Ist June, "1951 fora period. of. seven” 
Years from the date of such completion.” ` 

"3: It may‘also be useful here: to'.refer: 
to the rélevant:.portion. of::the. definitiot 


of premises! contained in cl: .{v} of 6 2. 
the Act, which runs as under:— , 
“3 év} ‘premises’ means! 

(a) x x X X 

ey my: blag Geant Ghee 
fother than a farm building) let or in- 
tended to be let for use as a residence 
or for commercial use or for any other 

purpose, including f 

x xx x x x” f , C 


4. In the present case, the facts are. 


‘not in dispute. Formerly there was ona 


big shop, which in Feb, 1970 was con- 
verted into four smaller but separate 
shops by raising partition walls and put- 
ting shutters on each such smaller shop. 
One of these four shops, which thus 
newly came into existence, was let out 
to the plaintifi-tenant on a - monthly 
rent of Rs. 175. Now, the 
definition of ‘ , as contained in 
sub-cl (v) of S. 3 of the Act, it is only | 
the shop which was let out to the plain- 
tiff-tenant, which was the suit premises 
in the present case. The definition of 
‘premises’, reproduced above, makes it 
amply clear that even a part of a build- 
ing, which is intended to be let out se 
parately for commercial use or for use 
as a residence, constitutes a ‘premises’ 
within the meaning of S. 3 cl, (v) of the 
Act. The first appellate court totally 
failed to consider the aforesaid definition 
of ‘premises’ as given in the Act, 


. 5. The shop, which was let out to the 
plaintiff-tenant was not in existence 
earlier to Feb. 1970 and it was let out 
for the first time to him in April 1970. 
Thus, the premises, namely, the shop in 
question was a new construction for 
the purposes of sub-cl. (e} of the pro- 
viso to sub-sec, (2) of Section 2 of the 
Act, as it speaks of a construction of the 
‘premises’. It is the admitted case of the 
parties that the shop, which was let out 
to the plaintiff-tenant was not in exist- 
ence. earlier as such shop and, thus, it 
must be held to be a-newly constructed 
shop. It is an entirely different thing 
that the said shop was carved out of a 


bigger: shop, which might have been in 


existence even earlier as well, The big 


` ger shop, ‘which was earlier let out to 


Hemandas Liladhar is. no longer in ex~ . 
istence, as the same now constitutes four ` 
separate - shops, each-of. which was cap- 


able of being let out independently a8 8 
‘premises’. -Learned counsel. for the peti« 
‘tioner. relied upon a decision of the. Pun- 
- jab: High. Court in Sadhusingh S. Mulla 
_Singh v.--Dist...Board,, Gurdaspur, . AIR- 


1982 Pùůnj 204, wherein it: has“ ean held. 
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‘hat the construction and reconstruction 
are interchangeable terms and- it cannot 


oe said that a reconstructed. building can . 


aever be held to be a constructed: build- 
ing. 


6.. It will be a question of fact in ` 


each case as to whether the. building 
which has now been let out, is newly 
constructed or not, even if it is part of 
the building, which has been in existence 
earlier or the same has been carved 
out therefrom. It cannot be said that 
construction of a new building can only 
be brought about if a building is put up 
which did not at all exist earlier, But 
in case an existing building is rebuilt, 
the reconstruction may, in the exigencies 
of a particular case, amount to construc- 
tion. If in a big hall new walls are con- 
structed and new premises are carved 
out in the shape of separate shops or 
rooms, which are capable of being let 
out separately, then such a reconstruc 
tion may amount to construction within 
the meaning of the exemption clause re- 
ferred to above. If the essential charac« 
ter of the building remains to be the 
same then, in spite of structural changes 
made therein, reconstruction may not 
amount to a fresh construction. But if 
the nature of the premises is .changed, 
then such a reconstruction may amount 
to a new construction. It may not be 
necessary in each case that the old build- 
ing should be entirely pulled down and 
a new building be constructed from a 
scratch in place thereof, but if some of 
‘the old existing walls are made use of 
while reconstructing the premises and 
what comes into existence after such 
reconstruction or construction are new 
premises, then such premises may ba 
held to be new construction within the 
meaning of the exemption clause, 


7. The facts of the present case dix 
close that four separate independent 
shops have now come into existence, 
though they may be situated at the same 
place where one. single shop existed ear- 
Her and it might be that some of the 
old walls of the bigger shop might have 
‘been utilized while constructing the four 
new shops, yet I have no hesitation in- 





of being separately let, out, is a ‘premi~- 
’ as defined in cl. (vj of S. 3 of the 





S. 2 of the. Act, The trial court. was, 
therefore, Sad ban te aes: 
mises were exempted from _ the purview: 


. Mirza Shokat Beg v: Rajasthan University 


‘holding that each shop, which is capable © 


Act and is a new construction within the, 
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of the .Act and: the suit was. not main~. 
tainable. 7 $ 


"8. It may, however, be observed that 
in 1975 the Act has been ` further amend~ 
ed by the Rajasthan Premises (Control of ` 
Rent & Eviction) Amendment Act, 1976 
(Act No: XIV of 1976) and the exemp- 
tion clause contained in the ‘proviso to 
sub-sec, (2) of S. 2 of the Act, has been 
substituted by an entirely new provision, 
whereby the exemption earlier granted 
to new constructions for a period of 
seven years from the date of such com- 
struction has been taken away by the 
Legislature. In this view of the matter, 

a fresh suit certainly appears to be 
maintainable by the plaintiff tenant for 
fixation of standard rent, after the am- 
endment of the Act by the Amending 
Act No, XIV of 1976. Moreover, by now 
seven years have also elapsed since the 
new construction was made in the year 
1970 and as such also a fresh suit for 
fixation of standard rent is maintain- 
able now. But the suit as instituted “in 
the year 1970 was nòt maintainable for 
the reasons enumerated 


9. In the result, the revision eee 
is allowed, the order passed the 
learned Additional Civil Judge, No. 1, 
Kota dated Feb, 12, 1974 is set aside 
and the decree passed by the Addi- 
tional Munsif No. 5, Kota dated Feb. 27, 
1973 is restored with the effect that the 
Plaintiffs suit for fixation of standard 
rent is dismissed as not maintainable. 
In the circumstances of the case, the 
parties are left to bear their own costs 
of the proceedings im this Court, 

- Petition allowed. 
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Mirza Shokat Beg, etc., Petitioners v. 
University of Rajasthan, Respondent, 

‘ Civil Writ Petns. Nos. 889, 1016 and 
1311 of 1978, D/- 20-3-1978. 

Constitution of India, Art. 226 — Prin- 
ciples of natural justice — Applicability 
— Examinee having right: to get- his 

papers examined by third examiner — 
Failure of University to do so — Effect. 

- As there was: difference of more than 
15 pér, cent’ between two awards in‘ the - 


‘answer books for -the 1974 ‘examination, ` 


the same were to be referred for. ‘thé 
evaluation | by third examiner, The ‘Tail- , 
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way strike commenced from {th of May, 
1974, and ended om 28rd of May, 1974. 
The examination of the LL, M. Part I 
examination commenced on 25th of May, 
1974, The answer books, therefore, could. 
have been sent by rail to the third exa- 
miner but the same was not done, The 
system of double evaluation was intro- 
duced to safeguard the interest of tha 
examinees for their benefit, In such cir- 
cumstances the decision of the Acade- 
mic Council, sọ also the syndicate in re- 
gard to the dropping of the schema of 
examination by third evaluator besides 
being arbitrary was illegal, The exami= 
nees had acquired vested rights of get- 
ting their answer books examined by 
the third evaluator, It was not at all 
within the competence of University ‘au~ 
thorities to make any change in the 
scheme of evaluation on the eve of ths 
examination. The examinees having 
taken examination on the faith of cer- 
tain state of things, the University | as 
a statutory body was under a duty ‘to 


act up to that faith, The examinees there- | 


fore had a justification to make valid 
grievance calling for redress from the 
University, Likewisa the Vice-Chancel- 
for was also. under a duty to act up to 
that faith on which the examinees 
undertook 1974, LL. M, Part I examina- 
tion. The:. Vice-Chancellor also- . acted 
wholly arbitrarily when. he failed to re- 
store the system of double evaluation. 
The result of the examinees in respect 
of 1974 LL. M. Part I examination obvi- 
ously therefore was vitiated and they 
could not be declared. unsuccessful on 
the basis of the system resorted to by. the 
University, The examinees were depriv- 
ed of the right of getting their answer 
books examined by the third examiner 
with no fault of theirs, They were, 
therefore, entitled fo get their result- 
sheet computed on the basis of the ad- 
vantageous marks given by any of the 
two examiners, This was in consonance 
with the principle of equity, justice and 
fair play. The University could not put 
the examinee to disadvantageous posi- 
tion on sccourt of its own fault: AIR 
1964 Raj 161 (FB); AIR 1971 Punj & Har 
384, Rel. on, ` (Paras 11, 12, 14} 


Anno: AIR Comm, Const. of India 
aed Edn.}, Art, 226 N. 59. , 
Referred: Chronological Paras 

(ama) Civil Writ Petn, No. 1131 of 1978. 
(Raj) sf ie: B 
AIR 1971 Punj & Har 384 . ~ I2 
AIR 1964 Raj 161 (FB} 12 
AIR 1954 Assam 65 «© dz 


ALR 


ATR. 1852 Orissa 1 =. < o > 12 


B. L, Sharma and M. R. Calla, for 


- Petitioners; N, BM. Saniya, for Respon- 


dent, 

ORDER:— These three writ petitions 
arise on facts which are closely parallel 
and also are based on identical grounds, 


‘They are, therefore, being disposed of 


by a common judgment, 

2. The petitioners in all these writ 
petitions appeared in the examination of 
LL. M. Part I held in the year 1974, The 
petitioners Mirza Shokat “Beg and 
Murarilal appeared as ex-students where- 
as petitioner Azeez Hasan Khan Majeedi 
appeared as a regular student in the 
said examination, There were four 
papers prescribed' by the University for ` 
the LL, M. Part I examination, They 
were— 

(1) Legal Theory, 

(2) Legislation — prnaos, Methods 
and Interpretation, ` ` 

(3) Legal History of India; and 

(4) Comparative Law, . 


’' 3. In the year 1974 LL, M. Part I ex- ~ 
amination the examinees were required 
to attempt four questions in each ques- 
tion-paper but later on choice' was given 
to the examinees to attempt three ques- 
tions. The examiners were instructed to 
give marks to the examinees for the 
three questions attempted by them and 
further to add 1/3 of the total marks 
obtained in three questións in respect of 
the fourth question which “would be 
taken to be the aggregate marks secured 
by the examinee in ow particular sub- 
Jek 


"4, All the three petitioners ‘took tha 
LL, M. Part I examination in the year 
1974 but were declared failed at the said 
examination. The grievance of all the 
three petitioners is that: the result of the 
examination was vitiated‘ on the ground 
that as per the rules and instructions of 
the University their answer books were 
not sent to the ‘third examiner although 
there was difference of more than 15 
per cent in the two awards allotted in 
the. paper though it was: incumbent up- 
on the University to do so as per the 
rules and instructions contained in An-- 
nexure I. The submission of the peti= 
tioners is that there was a mechanism 


` for double evaluation ‘of-the answer 


books to ensure the accurate evaluation 
of the examinee’s answer books, It was 
incumbent ‘upon University to’ send tha 
answer books to the ‘third examiner. in 
the concerned -paper where ae differ= 
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ence in two awards was more than 15 
per cent of the maximum marks allotted 
in the paper, The ers. therefore 
say that despite the fact that there was 
difference. of more than 15 per cent in 
maximum marks allotted in . the paper 
their answer books of that paper wera 
not sent to the third examiner without 
any sufficient justification, They, there=- 
fore, claim tha® in the absence of refer- 
ence of their answer books to. the third 
examiner they were entitled to get their 
result sheet framed on the basis of ad= 
vantageous marks given by any of tha 
two examiners and if so done they will 
be entitled to be declared successful at 
the examination, . 


5. The petitioners P EE to 
aver in the petitions thet for the year 
1975 examination, the University intro- 
duced semester system whereunder can- 
didates who fafled at LL, M, Part I exa- 
mination in the year 1974 were permit 
ted to join Lil, M, Part H examination 
subjeci to the condition that besides 
taking examination in LL, M, Part H 
they will have to appear in those papers 
im which they had failed and further to 
pass in the aggregate also, This system 
wag permitted under the decision of tha 
academic council taken in its meeting 
held on 16-12-74 and 1-176, According- 
Iy the petitioners got benefig of admis- 
sion m LLM. Part IL and te appear in 
the said examination to: be held In tha 
year 1975, 


those subjects and 
petitioners were declared fatled. Accord= 
ingly the results of tha petitioner's exas 
mination of the year 1975 for LLM. 
Part H examination has been withheld 
and # has not been declared ti today. 


T. As regards the result of Part H. 


LL.M, examination under the semester 
system, the ap of petitioners is 
that the system of re-evaluation was re- 
vised and it was directed by the Univer- 
mty authorities fhat the answer books 
of the examinees could be referred to 
third examiner only if there was differ- 
enca of more than: 20% marks be- 
ween the two awards, The pafitioners 
aver in thair petitions that despite the 
fact thai there was difference of mora 
than 15 per cent of marks in two awards 
Jn some. of the papers their answer 
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books were not referred to the third 
examiner and they were thus deprived 
of the vested right as there could be 
no subsequent revision in the system of 
evalution of the answer books to their 
disadvantage in . contravention of the 
system which was already in vogue in 
the year 1974 when the petitioners ap 
peared in the 1974 LLM, part I exami- 
nation, The petitioners have, therefore, 
leat for a writ or direction .to the 
niversity for either to refer their ans- 
wer books of Part I, 1974 examination 
to the third independent examiner and 
if the answer books were not available 
then to giva the petitioners benefit of 
giving advantageous marks and to de- 
clare result on that basis and thereafter 
declare their result of LLM. Part IL 


8. The University has opposed the 
writ petitions and taken the stand that 
although in case of difference of more 
than 16 per cent of marks in two awards 
the answer books were to be referred 
to the third examiner but on account of 
the railway strike the answer books 
could not be sent for the evaluation of 
the marks by the third examiner, It 
has been alleged by the University that 
the railway strike commenced from ‘th 
of May, 1974 and ended on 23rd of May, 
974 and therefore on account of cir- 
cumstances beyond the control of the 
University, the answer books of the pe- 
fitioners could not be sent for the eva~ 
dation of the third examiner despita 
fhe fact that there was difference of 
more than 15 per cent of marks be- 
tween the two awards in some papers, 
The University had taken the shelter un- 
der the resolution of the academic coun- 
cil duly approved by the syndicate for 
not sending the answer books to the 
third examiner, It may be pointed out 
here that the LLM. Part I examination 
commenced from 25th of May, 1974, Le 
2 days after the strike was over, As 
regards the grievance of the petition- 
ers thet their marks were not added 
against question No, 4, the University 
categorically denied the assertion of the 
petitioner and inter alia contended that 


the candidates whose marks were not 
‘added against question No. 4 by the 


examiner, their mark-sheete were revis- 
ed by adding the marks against the 4th 


Ce ok era ty toe third 





"right to’ make. such ' alteration. ‘evel . 
though such change was.to the detri- . 


ment of the candidates because the alte- 
ration was made. well in advance of the 
of the. semester examination. 


Part IL examination held in the year 
1975 as aceording to the University all 
the three petitioners had failed in LL. M. 
Part I examination, 


9. The learned counsel for the peti- 
loners have raised the following con~ 
tentions in support of their petitions:— 


_@ That even when there was differ- 
ence of more than 15 per cent of marks 
in the two awards in LL, M. Part I 
examination, the University failed to 
send the answer books for the revalua~ 
tion by the third examiner. The Uni- 
versity was under an obligation to send 
the answer books for the revaluation by 
the third examiner, Having failed to 
send the answer books to the third 
examiner, the petitioners were entitled 
to get the benefit of advantageous marks 
secired by them in the paper con- 
cerned and to. get the computation of 
their result on the basis of advantageous 
marks obtained by .them. If so done, 
the petitioners are entitled to be de- 
clared ‘pass’ in the LL. M, I examina- 
ton held in the year 1974, 


&) The University has not added the 
marks in some papers against question 
No. 4 for the examination held in the 
year 1974 and so the petitioners are en~ 
titled to get their marksheet revised by 
getting addition of marks against ques- 
tion No, 4 


(tii) The University has no jurisdiction. 


to alter the system of revaluation of the 
answer books during the LL.M. study 
course for the year 1975 to the detri- 
ment of the petitioners by curtailing 
their right to get the answer books exa~ 
mined in case there was difference of 
more than 20 per cent marks between 
_ the two awards. The petitioners’ sub- 
mission in this behalf is that in the year 
1974 examination the petitioners were 
entitled to have the answer books refer- 
red for the revaluation by the third exa- 
' miner if, there was 

than 15 per ct in two, awards, - 


difference of more : 


Examination, It has not been ‘denied 
that there was difference of more than 
15 per cest in two awards in some pa- 
pers of the petitioners.: The University 
has further admitted that the petitioners’ 


_ I1. The question that . straightway 
arises is whether the petitioners are en~ 
titled to get the advantageous marks 
computed in the result-sheet, of the exa- 
mination held in the year 1974, Indis- 

putably where there was difference of 
more than 15 per cent between the two 
awards in the answer books for the 
1974 examination, the same were to be 
referred for the evaluation by the third 
examiner, It has also not been denied 
that even in such eventuality the answer 
books of the petitioners were.not sent 
to the third examiner for re-evaluation. 
The University’s defence is that the ans- 
wer-books could not be sent on account 
of the railway strike. Now the railway 
strike commenced from Yth of May, 
1974, and ended on 28rd of May, 1974. 
The examination of the LL.M. Part I 
examination commenced on 25th of May 
1974. The answer books, therefore, could 
have been sent by rail, but the same 
was not done. The contention that the 
academic council by its resolution dated 
6th of May, 1975 dropped the scheme of 
third evaluation under the scheme of 
double evaluation is not: at all justified. 
The system of double evaluation was in~ 
troduced to safeguard the interest of thej. 
examinees for their benefit. The: strike 
having ended on 28rd of May, 1974, the 
third evaluation could be easily arrang~.. 
ed without any hindrance. The Univer- 
sity has justified its action on the basis 
of Annexure R. L The relevant portion 
of the resolution is extracted below :—. 


“Resolved to recommend that looking 
to the abnormal situation that has re- . 
cently developed this. year, the Vice. 
Chancellor be authorised to. take’ such. 
action as it deems fit depending on tha . 
exigencies of the circumstances, + —. - 


v 
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“Resolved ‘further to recommend that. 


for this ‘year ‘third ‘evaluation {under the 
scheme ‘of double” evaluation) of „answer 
books ‘are dropped.” i 


Now the above mentioned “results. are. 
contradictory to each other. The Uni- | 


versity on one hand has authorised tha 
Vice-Chancellor to take such action. as 
may be deemed fit in certain -circumstan~ 
ces, On the other hand the academic 
eouncil recommended to drop the ‘third 
evaluation under the scheme of double 
evaluation of answer books. This re- 


solution is said to have been approved - 


by the syndicate. . The wholesale drop- 
ping of the scheme of evaluation by. the 
third examiner in pursuance of the aca- 
demic council resolution dated Sth May, 
1975, is wholly unjustified. The exami- 
nations for LL.M. Part I were to com~ 
mence from 25th of May, 1975. t is 
also worthy of note that the stage of 
third evaluation would come after the 
answer books have gone through the 
ordeal of the examination by .the — two 
evaluators, The occasion for third eva~ 
luation in case of difference of moré 
than 16 per cent between the two 


awards would only come after a month . 


por so after the completion of evaluation 
work by the two examiners; îm such 
circumstances the decision of the acade~ 


mic council so also the syndicate in re- 


gard to the dropping: of the scheme of 
sxamination by third evaluator besides 
being arbitrary is illegal. AHN the three 
petitioners had acquired vested right of 
getting their answer books examined by 
the third evaluator in case there was 
Jifference of more than 16 per cent be- 
tween the two awards in 1974 LLM, 
Part I examination. It was not at all 
within the competence of University au~ 
thorities to make any change in the 
scheme of evaluation on the eve of the 
2xamination, The petitioners having 
vaken examination on the faith of cer 
vain state of things, the University as a 
statutory body was under a duty to act 
up to that faith, but the University did 
not act up to the faith reposed by the 
petitioners. The petitioners therefore 
have a justification to make valid griev- 
ance calling ` for redress from the Unt- 
versity. 

12. Likewise the Vice-Chancellor was 
also under a.duty to act up to that 
faith on which the petitioners undertook 
t974. LL.M. -Part I examination. The 
Vice-Chancellor acted wholly arbitrari- 


ly when he failed to restore the system - 


of, double evaluation although he ., was 
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“bestowed with ‘that power. under the 
‘academic council resolution duly approv 

e for’ 1974 LL.M. Part I examination com= 


syndicate, The examination 


1974, The 
ended two. 


menced from 2$th-‘of May, - 
railway strike had 


already 
‘days prior to tke holding of ‘the ‘said 


examination and at least over a month 
would have been taken for referring the 
matter to the third evaluator, In these 
circumstances, in all fairness it was in- 
cumbent upon the Vice-Chanceller to 


‘have exercised his power to restore the 


scheme of examination by the third eva- 
luator as there was ample time left 
from the commencement of the exami- 
nation and the time when the answer 
books would have been referred to the 
third examiner. But this was not done 
and the result of the examination was 
declared on the basis of average of two 
awards which is wholly inconsistent 
with the scheme of double evaluation 
introduced by the University for that 
examination. The result of the petition- 
ers in respect of 1974 LL.M. Part I exa-|: 
mination obviously therefore is vitiated 
and the petitioner cannot be declared 
unsuccessful on the basis of the system 
resorted to by the University. In this 
connection reference may be aptly made 
here to Virendra Kapur v. University of 
Jodhpur (AIR 1964 Raj 161) (FB) an 
Miss Gurvinder Kaur v. Punjab Univer- 
sity (AIR 1971 Punj and Har 384). 


In Virendra Kapur’s case (ATR 1964 Raj 
161) (FB) the petitioner Virendra Kapur 
had joined the Bachelor of Engineering 
course in Engineering College’ Jodhpur, 
This college was affiliated to the Rajas- 
than University at that time. In 1962 
the University of Jodhpur was establish- 
ed and the affiliation of the college was 
transferred from Rajasthan University to 
the University of Jodhpur. In 1962 the 
petitioner appeared in the second year 
B. E, examination and secured more than 
85% of marks in aggregate but failed 
in one of the papers. According to re- 
gulation 38 of the University of Rajas- 
than he was entitled to keep term in 
the next higher class and to reappear 
and pass in the paper in which he had 
failed, As the petitioner fulfilled the. 
conditions of the regulation he was per- 
mitted ta appear in the supplementary 
examination held in August, 1963 but 
he failed again in the samé subject. Ac- 
cording to the regulation of the Univer- 
sity he was entitled to appear again in 
that subject and to keep attending the. 
higher .: class as well, “The regulation 





42 Raj. {Prs, 12-14]; Mirza Shokat Beg v. Rajasthan University : 


38 of the Rajasthan University had been 


adopted by. the University of Jodhpur. 


with certain modifications according to 
which the petitioner was required to re« 
vert to the second year bachelor classes 
and -attend classes in that. class as a 
regular: student, It was contended by 
the petitioner in that casa that he was 
governed by the regulations which wera 
in force when ‘he joined the Engineer- 
ing course in 1961 and that the regula= 
tions. could not be changed to his de- 
triment unless he had gone through the 
entire course, Tha petitioner, therefore, 
claimed that he should be to 
continue in the third year Bachelor of 
Engineering classes and ba allowed to 
reappear in the subject in which he had 
failed. ‘This he was entitled to do in 
accordance with the “Regulation 38 of 
the University of the Rajasthan as 
orginally formulated. One of the main 
` point of attack raised on behalf of tha 
petitioner was that the modification in 
the ‘regulation imtroduced by the Jodh- 
pur University did not repeal its couns 
ter part as formulated by the Rajasthan 
University, and the petitioner’s casa was 
governed by regulation 38 without any, 
modification, f 

Modi- J, speaking for the Fut Bench 


-while dealing with the contention was . took 


pleased to observe as follows 1 


“The correct position,- therefore is 
that whether we.call a right like this a 
vested right, of the student or not in 
the state of things which existed at . the 
time he took his admission in the Uni- 
versity or at any rate like juncture may 
be a matter of mere terminology, but 
the point of substence is that he had 
joined the University or taken an exa- 
mination on the faith of a certain state 
of things and the University as a statu- 
tory body was and would be under a 
duty to act up to that faith, and ` if it 
commits a breach of that faith, then ag- 
grieved - party would have a legitimate 
cause of grievance-of calling for redress 
(vide para 38-of ATR 1964 Raj161 (FB)).” 
It was further held that the University 
must obey the rules and regulations by 
which it professes to be bound and not 
adversely affect the rights of others. 
While dealing with the costention of the 
University ‘that the modifications in the 
regulation were intended to have retro- 
spective effect it was observed as. = 
lows :— ` 

“It also seems to ask: that jika 
that the old Regulation 38 stands by ne~ 


ALR 


cessary implication repealed and replac« 
ed by the new regulation Ex. 1, the lat- 
ter should be given a prospective effect 
only, For i¢ is a fundamental principle 
of Indian no less than English law re- 
lating to the interpretation of statutes 
that a statute should have a prospective 
and not a retrospective effect and that 
{6 shall not be construed so as to have 
a retrospective operation unless its lan- 
guage is such as plainly and necessarily 


to require such a construction. It has - 


been further laid down that a statute 
should nof be construed so as to have a 
greater retrospective operation than its 

renders necessary, We have 


‘closely examined the new regulation as 


enacted ‘by the Vice-Chancellor and are 
unable to held from its language that it 
is expressly or by necessary intendmen# 
retrospective in its operation in -the 
sense that ff deprives a candidate of the 
benefit of the old Regulation 38 which 
he. had doubtless acquired, it being al- 
ready in force in the case of the petix 
fioner when he had taken his annual 
examination for the Second Year B. E 
in April 1963,” (Vide para, 41 of AIR 
1964 Raj 461 (FBŅ}. 

Modi. J. therefore held that the petis 


Sone having joined the University and 
seein an; he TA oe 0 eer 


‘fain state of things, the 


University as 
statutory body was and Sonia be wader 
duty. to act up to that faith and if it 
commits a breach of-that feith then tha 


aggrieved party could have legitimate 


cause of grievance calling for redress, 
The same is the view taken in Himen= 
dra Chandra v, Gauhati University (ATR 
1954 Assam 65); S K., Ghose v, Vice« 
Chancellor Utkal: University (AIR 1952 
Orissa 1) and Miss Gurvinder Kaur v. 
Punjab University (ATR 1871 Punj and 
Har 384)., 

13. The position which emerges from 
the above decisions’ is that parties hay- 
ing the benefit of: advantageous - system 
acquired a waluable right or privilege 
and (are) entitled to be governed by 
the same and that right could not be in- 


tion to their disadvantage: As a natural 
corollary thereof if the opportunity 
which party is entitled to is the advan- 
tageous position which is not available, 
then the party is entitled to the benefi- 
cial or advantageous position which may 
be available in the facts and circumstan- 
ces of the case.. ~ 


14. In the instant case the petition- 


. interfered with by subsequent notifica- 


ers were deprived of- the: Be, otto, 
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their answer books. examined .by. -the 
third examiner with. no fault of theirs. 
They. are, therefore, entitled to get their 
result-sheet computed on the basis of 


the advantageous marks given by any- 


of the examiner. This is in consonancé 
with the principle of equity, justice and 
fair play. The petitioner cannot be 
blamed for the omission on the part of 
the University to refer their answer 
books to the third examiner, They hav- 
ing obtained advantageous marks in the 
hands of one examiner have a right to 
get those advantageous marks computed 
in their result-sheet, The University had 
ample opportunity to send the petition= 
ers’ answer books for the evaluation by 
the third examiner but it having fail- 
ed to do so was under an obligation to 
give the benefit of advantageous marks 
given by any one of the two examiners. 
I am, therefore, inclined to hold that 
the petitioners’ result should be compil- 
ed by considering advantageous marks 
received by them from any one of the 
two examiners in a particular subject in 
case of difference of more than 15 per 
cent of marks between tha two awards 
for the LL.M, Part I examination held 
in the year 1974, The University can- 


not put the petitioner to disadvantage- 


ous 


on account of its own 
fault, Se $ : . : 


15. In the light of the.above I now: 


proceed to examine the case of each pe- 
titioner, l 
{Civil Writ Petition No, 889 of 1976). 


16. Mirza Shokat Beg secured in le- 
gal -theory first, paper 33 marks from 
the .one examiner whereas he got 55 
marks from the second examiner, Tha 
difference between the two awards be- 
ing more than 15. per -cent he would 
therefore be taken to have secured 55 


marks, In. the second paper Legislation . 


he got 59 marks from the one examiner 
and 44 from the another, The difference 
between the two awards being not more 
than 15 per cent the average of the two 
awards will hava to be taken which will 
work out to 52 marks, In the Legal 
History, third paper. Mirza Shokat Beg 
secured 36 marks from one examiner 
and 39 from another, 38 marks will be 
taken to be the average marks as the 
difference between the two awards is 
not more than 15 per cent, Under - the 
University Rules he is entitled to ‘get 
up to 3 per cent as grace marks, There- 
fore 2 marks being added to _ 38. will 
come to 40 marks, He will therefore be 


Mirza Shokat Beg v, Rajasthan: University [Prs, 14-17] 





deemed to-hava secured 40 marks in the 
third paper. In Com Law 
(Fourth paper] he got 46 marks from 
the one. examiner whereas he got 48 


Raj. 43 : 


marks from the other examiner, How- _ 


ever, he under the semester system ap- . 


peared again in the fourth paper and 
got,.58 marks from the one examiner 
and 36 marks -from the other, The 
difference between the two 
more than 15 per cent although for tha 
1975 examination the advantageous 
marks were to be taken into account if 
there was difference of more than 20 
per cent, but the University could not 
have varied the difference by raising it 
from more than 15 per cent to more 
than 20 per.cent as already held by me. 
56 marks therefore will be deemed to 
have. been secured by him, The marks 
therefore which he will be deemed to 
have obtained shall work out as undert 

(1) Legal theory First paper 65 marks, 

(2) Legislation second paper 62 marka 

(3) Legal History third 


„paper 40 marks. 
(4) Comparative law fourth 
. . paper 56 marky, | 
Total . 208 


Thus he will ba. deemed to have secur 


ed 203 marks, The candidate who ob= 
tained 200 marks was ‘entitled to be de= 
clared pass, Shokat Beg having. 'secur= 


ed 203 marks is therefore to be declar- 


ed pass, £ 


taken which will come to-46 marks in 
this paper, .Thus he will. be deemed to 


awards is- 


44 Raj. 

have secured in each paper the marks 

as follows? >e >> 7 a: 

-0 Legal Theory First ` 
a ; 


. (2) Legislation Second 
Paper 
(8) Legal History Third 
Pap ' 86 marka, 


aper 

(4) Comparative Law Fourth 

Paper 46 marks, 

210 marks. 
Thus he will be deemed to have secured 
' 210 marks. The pass marks being 200, 
Aziz Hasan is entitled to be declared 

successful, 


18, This takes me to the case of Mura- 
rilal (Civil Writ Petn. No. 1131 of 1976) 
(Raj). Murarilal in Legal Theory secured 
‘ 27 marks and 64 marks in the hands of 
first and second examiner respectively. 
There being difference of more than 15 
per cent of marks in the two awards 54 
which are advantageous, marks shall be 
deemed to have been secured by him. 
In the Legislation (second paper) Murari~ 
lal was given 44 marks by one examiner 
and 59 marks by the second examiner. 
- Difference between. the two awards be- 
ing not more than 15 per cent he will 
be deemed to have secured 52 marks be- 
ing the average of two awards, In the 
third paper, namely, Legal History 
Murarilal was given 43 marks by the 
one examiner and 34 marks by the se~ 
cond examiner, difference being less 
than: 15 per cent of marks, 39 marks be- 
ing the average of two awards shall be 
deemed to have been secured by him. 
In the fourth paper, namely, Compara~ 
tive.. Law Murarilal was given 56 marks 
by one Examiner and 60 by the second 
examiner, Difference being less than 
15 per cent between the two awards 58 
marks will be deemed to have been 
secured by him, Murarilal, therefore, 
shall be deemed to. have secured the 
marks in each subject as follows :— 





_ (1) Legal Theory 54 marks, ` 
(2) Legislation. 53 marks. 
(3) Legal History _ 39 marks. 

(4) Comparative Law. 58 marks. : 
7 Boe mmarka 





ernst herde E : 
ae ci in. the.examination, 


declared successful 


` 49, -As regarda second contention of. 


` the ers that their mark-sheet was 


fot ‘revised by. adding’. fourth: . paper.1 : 
“gay straightway aay thet. there is* no. 
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entitled to’ bë, 





tion No, 4 were not added the revision 
was made. by adding the same in such 
28. In view of my finding on the 
first two contentions I.do not think il- 
necessary to deal with the third conten= 
tion of the petitioner. ` - 
` 21. As a result of the foregoing dis» 
cussion I accept the writ petitions and. 
direct the University to compute tha 
marks of the petitioners in their resulte 
sheet as shown in the body of judgment 
while dealing with the case of each pe~s 
titioners and declare them successful in 
the LL.M, Part I examination. I further 
direct the University to declare the res 
sult of the ‘petitioners’ LL.M. Part It 
examination held in the year 1975. In 
the facts and circumstances of the case 
I leave the parties to bear their own 


costs, 
Petitions allowed, 





AIR 1979 RAJASTHAN 44 . 
A. P, SEN Ag. C.J. AND 
M. L. JAIN, J. 
Prem Lal, Petitioner v. Jadav Chand 
and another, Non-Petitioners, 
- Civil Revn. No, 459 of 1976, D~- 12-5s 
197.8 ae. 


(A) Rajasthan Premises (Control of 
Rent and Eviction) Act (17 of 1950), Secs 
tion 13 (1) (a) and (h) — Suit for evic+ 
tion on ground of bona fide requirement 
— Amendment of plaint on ground of 
default in payment of rent — Maintain< 
able — Grounds under S.'13 (1) do not 
constitute cause of action’ for eviction. 
AIR 1970 Raj 77 and AIR 1973 Raj 24, 
Overruled. (Civil P. C. (1908), Sec. 163, 
0. 6 R. 17 — T, P, Act (1882), S. 166). 


Where a landlord . files a suit for 
eviction of tenant on ground of bona 


. fide requirement under S, :13 (1) (h) and 
‘during pendency of the suit the tenant — 
commits default in payment of rent for | 


more than 6 months, the: landlord i ` 
competent to file ‘an. application seeking. . 
*(Against order of: Bhanwarlal, Addi - 
- Munsif Magistrate, Bhilwara, .D/- 19-64. 
hy ee ee ee ee 


“BW/BW/A399/78/DVT.. AG thy À " re a 
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amendment: of: plaint on ground. of.‘ de- 
fault based on Cl, (a) of S. 13 (1) of the- 
Act: AIR 1970 Raj 77 and: AIR -1973 
Raj 24, Overruled; Case law: discussed. 
_- ‘(Paras 27, 28, 31, 32) 
The grounds stated in S., 13 (1} are 
nothing but conditions upon which a de~- 
cree can be passed or eviction ordered, 
The existence of one or more of the 
grounds mentioned in S. 13 (1), there- 
fore, does not constitute a necessary 
part of the cause of action in a suit for 
eviction of a tenant from’ an accommo- 
dation, What constitutes the cause of 
action is the termination of the tenancy 


by service of a notice under S, 106 of © 


the Transfer of Property Act, The 
grounds. but make it possible to get the 
relief of ejectment. -.No doubt, the 
plaintiff has to allege the existence of 
one or more of the grounds specified in 
S. 13 (1) and has the burden of prov 
ing that such grounds exist, but the 
existence. of the grounds is not a part 
of the cause of action, If any of such 
grounds exist, the tenant is not entitled 
to any protection from eviction. The 
Court has, therefore, to see if any of 
the grounds exists, as in that event, the 


suit would be maintainable. Thus, Sec - 


tion 13 (1) of the Act is nothing but a 
procedural restriction and does not 


create a substantive right. The. grounds 


of eviction do not constitute a neces 
sary part of cause of action for eviction 
of a tenant from an accommodation be~ 
cause even if untraversed, the plaintiff 
is still not entitled to succeed unless 
„one or more of the grounds mentioned 
‘in S. 13 (1) of the Act are proved to 
exist, Even if the defendant in such 
suit does not appear and remain ex 
parte, the plaintiff is still not entitled 
to a decree for eviction unless the 
Court is satisfied about the existence of 
one or more of the grounds set forth in 
S. 13 (1). The Court cannot also exe- 
cute a decree for eviction of the tenant 
from an accommodation unless it is 


satisfied about the existence of such | 


‘grounds, Thus S, 18 (1) of the Act create 
‘a fetter on the power of the Court ‘to 
pass or execute. a decree for eviction. 

(Paras 10, 19, 22) 
' Anno: ‘ATR Comm, C. P, C. (Oth Edis 
tion), S. 168 N, -2 O. 6 R. 17 Notes 3 
10A, 13;-T. P.‘ Act (th Edn), 8. 108 N, 21, 


(B) - Premises (Control -- -of 
Rent | Eviction) Act (17 - of 1850), 
8. 13 (1) — Scope — Eviction of tenant 
One r more of tie groinds iù. bac ache 
tion 13 (1} must ‘exist, - 
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Jadav . Chand: 


de hors the Act. The entire scheme and 
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‘The Act- by. S. 13 (1) expressly for- 
bids: the Court from passing. a decree or .: 
order of eviction on a ground which is. 


structure of the Act leads to the conclu- ` 


sion that S. 13 (1) places a bar on ths 


Court. The Court is not competent to — 


pass_a decree for possession either in in- 
vitum or with consent of the parties or 
on ground which is de hors the Act. 
The existence of one more of the 
grounds mentioned in S. 18 (1) isa 
sine qua non to the exercise of jurisdic- 
tion by the Court. AIR 1974 SC 471 
and AIR 1974 SC 1924 Rel. on, (Para 9) 


(C) Civil P. C. (5 of 1808), Sec. 153, 
0. 6 R. 17 — Amendment of plaint — 
New cause of action arising subsequent 
to filing of suit — Addition of. 

There is no inflexible rule that a 
cause of action arising subsequent to 
the filing of a suit cannot be added by 
way of an amendment. Introduction of 
a new case is no ground for refusal so 
long as the.defendant has an opportumity 
of meeting the new case by amendment 
of written statement and by 
evidence in support of that- yarns 

(Para 25) 

Anno: AIR Comm. C.P.C, (th Edi- 
Poe: 153 N. 2 0.6 R. 17 Notes 3 
Cases Referred : Chronological ir 
AIR 1977 Cal 49 
AIR 1977 NOC 107: 1977 MPLJ vei 

8, 10 

AIR 1976 SC 588: (1976) 2_ sce 108 X 
(1976) 80 Cal WN 269 

AIR 1975 SC 1409: (1971) 1 SCC Tm 

17 


AIR 1975 Delhi 46 (FB) 20, 26 
1975 Raj LW 64 _ 22 
AIR 1974 SC 396 : (1974) 1 SCC 202 16 
AIR 1974 SC 471 9 
AIR 1974 SC 818 10, 13 
‘AIR 1974 SC 1924 9 
(1974) 78 Cal WN 372 14 
AIR 1973 Cal 448 
AIR 1973 Raj 24: 1972 WLN O01 1, 2, 
3, 10, 32 
AIR 1970 Raj 77: 1969 Raj LW 546 
i, 2, 8, 10, 32 
AIR 1989 Bom 194 r il 
AIR 1967 SC-96 ae 23 
AIR 1983 SC 120: -` - 10, 12. 


(1962): 1 All. ER. 308: (1962).2 WLR 250, 
Dorman v. J: W. Ellis and Co. - 


‘Robinson v: Saron aia de 


ATH, 1950: PC. 48: 
; 4, 62, 29 


(1962). 2 All ER 24:-(1962) -1 -WLR 520, 
Corpn. 


23 
-1960.. All Eg. "326, 


x 
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AIR 1950 Cal 472 
AIR 1945 PC 62 4, 5, 27, 30 
AIR 1941. FC 4 f 30 
(1932x. 1 KB 254; Eshelby v, - . Federated 

.European Bank Ltd, 1 -25 
AIR 1922 PC 249 "4; 5, 27 
(1873) 8 CP. 107 3 42. LICP 98, Cooke v. 

Gill - 23 
1866-67). H Moo Ind App g PO. 29 


N. P, Gupta, for Petitionen Rajendra 
Mehta, for Non~Petitioners, © 


A, P. SEN, Ag. C, Je — This is a ree 
erence to the Division Bench for recon= 
sideration of the correctness of the deci- 
sions of Jagat Narayan J., in Rajeshwar 
Dayal v. Padam Kumar Kothari (1969 
Raj LW '546) : (AIR 1970 Raj W) and 
reiterated by him in Kédarnath v, Pana 
Devi (1972 WLN S01} f (AIR 1973 Raj 
24) holding that an application by the 
plaintif for amendment of the’ plaint 
seeking to introduce a new ground of 
oe on the ground of default 
based on 
tion 13 of the Raj 


‘11 


(Con= 


trol of Rent and Eviction) Act, 1950, ba. 


allowed’ under 5, 158 or ©. 6, R. 17 of 


on one or more of the grounds set forth 
in S. 18 (1) of the Act, inasmuch as that 
would be tantamount to allowing tha 
plaintiff to include a causa of action 


Eee Bad nee sorrel Ge PO Gate of 


the sult, 


2. The parties stand in the relations’. 
Bbip of landlord and tenant. On 13-7- 
1672, the plaintiff brought the suit for 
eviction of the defendant under Sec- 
tion 13 (1) (bf of the Act L e on the 
ground of his personal necessity alleging 
that he requires the suit premises, 
which is a shop, reasonably and bona 


fide for his own use and occupation, On‘ 


the date of the suit, the defendant was 
ia arrears of rent, but the ground men- 
tioned in Clause (a) thereof was not 
available to the plaintiff, inasmuch as he 
was not in arrears with the rent for.a 


laintift at 

years of the institution of the suit, made 
an application under. Order $ “Rule 17 
seeking to amend tha plaint with 
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Cl, (a} of sub-sec,. (1) of Secs. 
asthan’ Premises 





ALR — 
view to. incorporate an additional -ground 
under Section 13 (1) (a); alleging’ that © 
the deferidant had neither paid nor tenm 
dered the. amount of rent for more than 
6 months, ` That. application of his has 
been allowed by the learned trial Judga 
by the order in revision.. At the hear- 
ing, it was urged that. the learned trial 
Judge was bound to follow the decisions . 
of ee ee ego oe Dayal 
V. . Pa umar supra, and 
Kedarnath v, .Panadevi supra, holding 
yey eens the se rgee lets 
at , I 
felt that these decistons- require recon=- 
sideration . therefore, tha. matter 
has been placed before a larger Bench, ` 


roune sass eo noe the 
Act, constitutes a necessary part of tha 
cause of action for aviction of a tenan? 
from an accommodation ‘and, therefore, 
where such a ground comes info exis- 
tence after the institution of a suit on 
one or more of the grounds mentioned 
peak a a ny Act, the plaintiff 
cannot. be permitied to . amend: - the 
plaint to introduca such a ground, - 

4. The learned Judge was of the 
view that the Court: has no either 
under S, 153 or under O, 6, R. 17 to al- 
low an amendment of the plaint so 
as to include a cause. of action which 
had not accrued on the date of the suit. 
In reaching that conclusion, the learned - 
single Judge has‘ relied upon. the . deci- 
sions of Privy Council in 'Mashwa Mya 
v, Maung Mo Hnaung (AIR 122 PC 249) 
Doorga Prasad v, Secretary of State 
(AIR 1 1945. PC 82} mid Kanda v. Waghn 
(AIR 1950 PC 68)... 


o5. With due deference to tha leamed 
Judge, we are constrained to observa 
that his decision proceeds on a completa 
misreading of. the decisions in Ma Shwe : 
Mya v. Maung Mo Hnaung, supra, Doorga 
Prasad v. Secretary of State, supra, and 
Kanda v, Waghu, supra, He proceeds 
on a wrong premise in assuming that 
the incorporation of a new ground for 
i ‘by the land 
ee vote Se) ot D Ae te to 
t events, cannot ba 
under O. 6, R. 1¥ of the Code, There is 
no warrant for this proposition; - 
et fe that in Firm Panfumel 
Daulatram v, Sakhi Gopal, Second Ape 
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y 1971,* one of us (Sen J.} 
while sitting in the Madhya Pradesh 
High Court had occasion to interpret 
S, 12 (1) of the Madhya Pradesh Accom 
modation Control Act, £981, which 
reads :— a po e 
“12, Restriction of eviction of tenants. 

— (1) Notwithstanding anything to the 
contrary contained in any other law or 
contract, no suit shall be filed in any 
Civil Court against the tenant for his 
eviction from any accommodation except 
on one or more of tha following grounds 
only, namely,” Š 

In that case, it was observed: 


“The true effect and meaning of ths 
Fanguage of Section 12 (H of the Act is 
that no suit for eviction of a tenant 
from an ‘accommodation’, as defined in 
Section 2 faj ef the Act, can be brought 
unless łt is based on one or more of the 
grounds mentioned therein. The con 
struction suggested on the opening words ' 
"Notwithstanding anything to the con- 
trary contained in any other law or eon- 
tract’, and the word ‘except’ appearing 
therein, is the only construction possi» 
ble, The Act, by the non obstante clause, 
gives to Section 12° (1) an overriding 
effect over all other laws including the 
Transfer of Property Act, There can also 
be no contracting out by the tenant of 
his statutory protection, The Act en- 
foins that any contract between’ the 
parties, if it is contrary to the provi- 
sions of the Act, will ba inoperative, 
and the Court will not enforce it, The 
words ‘no suit shall be filed’ mean, on 
the one hand, that the landlord is pro- 
hibited from filing a sui for eviction 
against a tenant unless ft is based on one 
or more of the grounds mentioned in 
Section 12 (1), and on the other, if he 
has filed suit a suit,-ie,-without its be- 
ing based on any of the grounds speci< 
fied therein, the Court shall not enter 
tain such a sult and dismiss it as dis~ 
closing no cause of action. The existence 
of one- or more of the grounds mention~ 
ed in Section 12 (1} of the Act, there- 
fore, constitutes a necessary part of the 
cause of action in a suit for eviction of- 
a tenant from an accommodation.” ` 


-%. These observations were, however, 
based on the language of Section t2 (1] 
of that Act, 

& Tha language of Section 19 {2} of 
the Rajasthan Premises {Control of Rent 
FReported in 1977 MPLJ 762: AIR 1978 
NOC 107, a are Maca 


1979 ; 
peal No, 415 of 


(Sen Ag, ©. J33 ‘Prs. 6-10] Raj. 47 | 
and Eviction) Act, 1950 is entirely dif : 
ferent, - It reads as follows-~ 


“13, Evictionof tenant— (3J Notwith: 
standing anything contained in any law 


or contract, no- Court shall pass any de- 


cree, or make any order, in favour of a 
landlord, whether im execution of a de- 
cree, or otherwise, evicting the tenant 
so long as he is ready and willing to 
pay rent therefor te the full extent alm 
lowable by fhis Act, unless if js satis- 
fied-—” 7 . 

9. ‘The opening words of Section 13 
(t) ‘Notwithstanding anything contained 
in any law or contract, no Court shall 
pass any decres, or make any order in 
favour of a landlord, whether in execwu- 
tion of a decree or otherwise’, create a 
fetter on tha powers of the Court, The 
broad policy and purposes as indicated 
in the preamble are to protech tenants 
against their landlords in respect of the 
rents, evictions etc. The Act by S, 13 (1) 
expressly forbids tha Court from pass- 
ing a decree or order of eviction on a 
ground which is de hors the Act, The 
entire scheme and structure of the Act 
leads to the irresistible conclusion that 
Section 13 {i} places a bar on the Court, f: 
The Court is not competent to pass a: 
decree for possession either in invitum 
or with consent of the parties or on a 
ground which is de hors the Act, The 
existence of one or more of the grounds 
mentioned in Section 18 (1) is a sine 
qua non to the exercise of jurisdiction 
by the court, (See, Nagindas Ramdas v. 
Dalpatram Iccharam (AIR 1974 SC 471); 
Murlidhar v, State of U, P, (AIR 1974 
SC 1924), í 


10. The decisions of Jagat Narayan J, 
in Rajeshwar Dayal v, Padam Kumar 
Kothari (AIR 1970 Raj 77} ‘and Kedar- 
nath v, Panadevi (AIR 1973 Raj 24) (su« 
pra) and that of the Madhya Pradesh 
High Court in Firm Panjumal’s case 
(ATR 1977 NOC 107) (supra), proceed on 
certain observations of their Lordships 
in Punjalal Bhagwanddin v, Dave Bhag- 
watprasad Prabhuprasad (AIR 1963. SC 
120) to the effect (at p. 125):— 

"The right to possession is to be dis« 
tinguished from the right to recover 
possession, The right to possession arises 
when the tenancy is determined, The- 
Tight to recover possession follows the 
right to possession, and arises when tha 
person in possession does not make over 

as he is bound to do wunder 
law, and there arises a necessity to res, 


o 


— FE 


4% Baj. {Pre 10-11]; v Prem ‘Lal: v,-Jadav- Chand’ SenABC, J) ^ 


pause of-action for going -to Court to re- 
eover possession, arises'on’ the refusal 
right to possess, to. deliver possession. 
fn this contest, it is- clear that the ‘pro- 
‘ visions of S. 12 deal with the stage ~ of 


= the recovery of possession and not with - 


- the stages prior to it and that they come 
into play only when the tenancy. is de- 
termined and a right to possession. has 
come in existence. Of course, if there 
was no contractual tenancy and a person 
is deemed to be a tenant only on account 
of a statute giving him right to remain 
in possession, the right to possession 
arises on the person in possession acting 
in a manner which, according to the 
statute, gives the landlord right to re- 
cover possession, and no question for 
the determination of the tenancy arises, 
as really speaking, there was no ten- 


ancy in the ordinary sense of that ex- . 


pression. It is for the sake of conveni- 

ence that the right to possession, by 

virtue of the provisions of a statute, 

has been referred to as statutory ten- 
” 


ancy. 


These general observations have been 
criticised by their Lordships of the Sup- 
reme Court in Raval and Co. v. K. G. 
Ramchandran (AIR 1974 SC 818) stat- 
ing that they should not be held to 
apply to all Rent Acts irrespective of 
the schemes of these Acts. Their Lord- 
ships’ view was that the Act lays down 
the ‘procedure’ for obtaining the relief 
‘of ejectment. The grounds stated in Sec- 
tion 13 (1) of the Act are, therefore, no~ 

ing but conditions upon which a de- 
cree can be passed or eviction ordered. 
The existence of one or more of the 
ounds mentioned in Section 13 (1) of 
he Act, therefore, does not constitute 
a necessary part of the cause of action 
a suit for eviction of a tenant from 









A. LÈ: 
Section ` 13 (1) of the Act is nothing but "| 
a procedural: restriction: and © does not! — 
greate “a substantive’ right === - 

11° In Akhil Ranjan Das‘ Gupta v. 

B. No Biswas (AIR 1950 Cal 472) in 
somewhat similar circumstances, during 
the pendency of a suit for eviction on 
the ‘ground of personal necessity, the 


‘plaintiff wanted to incorporate by way 


of amendment an additional ground that . 
the- tenant was in arrears of rent for 3° 
months, Sen J., negatived the contention 
that the amendment could not be allow- 
ed as it changed the nature of the suit 
and had introduced a new cause of ac~ 
tion and stated (at p. 473):— 


“The general rule is that amendments 
should be generously allowed unless 
such amendments would cause prejudice 
to the defendant by reason of surprise 
or by reason of the fact that the amend- 
ed claim had become barred by limi- 
tation or similar other reasons. I do 
not wish to lay down any general prin- 
ciple or state any exhaustive list of con- 
ditions under which an amendment may 
be‘ allowed or disallowed. I would say 
that in the present case the amendment ` 
does not alter the plaintiff's case at all”. - 


“The plaintiff has sued in ejectment 
and the suit still remains a suit in eject- 
ment. The cause of action has also not 
been altered, The plaintiffs cause of ac- 
tion in the original suit was the termina~ 
tion of the tenancy. The ‘plaintiff is rely- 
ing upon the same cause of action. He 
is only adding an additional ground in 
support of his. case that the tenancy has 
ceased. In the original plaint his . case 
was that the tenancy had been terminat~ 
ed by a notice to quit. In the present 
case by an amendment he wishes to add 
another ground upon which the tenancy 
has been terminated namely the ground 
of non-payment of rent for three con- 
secutive months.” “+ Jot 
In Zainab Bai v. Navayug Chitrapat Co. 
Ltd, (AIR 1969 Bom 194) Nain J., took 
the same view stating (at p. 197):— 


_ “It is true that ’cause of action’ means 
every material fact which, if traversed, 


it would be necessary for the plaintiff 


to prove in order to support his right to 
judgment. In a suit for eviction filed by 
a landlord against a tenant the right to 
sue and to get judgment arises from: the 
determination of the tenancy by efflux 
-of time, expiration of notice to quit or 
otherwise as provided in Section 111 of 
the Transfer of Property Act. It is then 
that the landlord becomes entitled +o. 
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evict or -to recover possession from the 
tenant.” 

“Section 12 of the Bombay Rent Act 
provides that no ejectment shall ordi- 
narily be made . if tenant pays or is 
ready and willing to pay standard rent 
and permitted increases. It provides a 
protection for tenant against. eviction 
after determination of tenancy. It creates 
an impediment in the hale of .the land- 
lord recovering 

“These conditions are termed ‘as 
‘grounds of ejectment’. It is not neces- 
sary for a landlord fo set out these 
grounds in the notice to quit as they are 
not a part of the cause of action of the 
landlord. The landlord sets out these 
grounds in the plaint, not because they 
constitute his cause of action, but .in 
anticipation of the tenant claiming the 
protection provided in Section 12, - to 
show that conditions have arisen which 
have taken away the protection of the 
tenant and removed the impediment in 
the way of the landlord recovering pos- 
session. In my opinion, grounds of eject- 
ment are not a part of the cause of ac- 
tion in such suit.” 


12, There was some doubt as to the 


correctness of this decision in view of- 


the observations of their Lordships in 
Punjalal Bhagwanddin v. Dave Bhagwat- 
prasad Prabhuprasad (AIR 1963 SC 120) 
(supra), but as we have already pointed 
out, the general observations in that case 
have been criticised by their Lordships 
in Raval & Co. v. K. G. Ramchandran 
(AIR 1974 SC 816): (supra). 

13. In Tinkari Das v. Jammuna Bala 
Dasi (ATR 1973 Cal 448) Datta J. allow- 
ed a similar amendment permitting. the 
landlord ‘to take an additional ground 
for eviction taking into consideration the 
subsequent events even if there was a 
change in the ground of eviction for the 
purposes of shortening litigation and 
ensuring justice to all. The learned 
Judge has referred to -several autho- 
rities on the point laying down that the 
Court is entitled to take notice of the 
subsequent events to shorten litigation, 
to preserve rights of both parties and 
to subserve the ends of justice. 

14. In Jitendra Nath v. Dr. Kalyan 
Kr. Banerjee (AIR 1977 Cal 49} Janah 
J., speaking for the Division Bench, held 
that an application for amendment made 
by the landlord to introduce a new 
ground for eviction should be allowed, 
and observed (at p. 50):— 

‘The suit is one for ejectment of a 
tenant and the amendment, if allowed, 
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will not change the nature and charac- 
ter of the suit, inasmuch as, it will 
nevertheless remain. a suit for eviction 
of. a tenant; secondly, the cause of ac- 
tion in the suit is not default, but it is 
the determination of the tenancy by a 
notice to quit. Default is only one of the 
grounds which entitles a Court to pass 
a decree for eviction against the tenant, 
Section 13 of the Act provides that un- 
less one or more of the grounds speci- 
fied in sub-section (1) of that section is 
satisfied no Court shall pass a decree for 
eviction against a tenant, Default in 
payment of rent or reasonable. require- 
ment on the part of the landlord are 
merely two of such grounds which lift 
ie bar put under Section 13 of the 
Er 


“A similar point came up for decision 
in the case of Dwarka Prasad Mahawar 
v. Gopal. Das Mahawar, (1976) 80 Cal 
WN 269, In that case also the suit was . 
originally instituted on the ground of 
default in payment of rent. Subsequent- 
ly the plaint was sought to be amended 
by introducing another ground, namely 
that the defendant had..made certain 
unauthorised constructions in the pre- 
mises. My learned brother R. Bhatta- 
charya J. had occasion to consider seve- 
ral decisions of the Supreme Court and 
also a Full Bench decision of the Delhi 

igh Court as well as the decision re- 


High 
- ported in (1974) 78 Cal WN 572 in con- 


nection with the points which arose for 
determination in that case, After a care- 
ful analysis of all the decisions cited be- 
fore him his Lordship came to the con- 
clusion that the prayer for amendment 
was rightly allowed by the trial court 
in that case. I respectfully agree with 
the view taken by his Lordship in the 
ar case and the reasons given in the 
said judgment.” 
15. This is the correct legal proposi- 
tion. i 
16. In Qudrat Ullah v. Municipal 
Board, Bareilly (1974} 1 SCC 202: (AIR 
1974 SC 396) Krishna Iyer J., speaking 
for their Lordships laid down, while in- 
terpreting Section 3 of the Uttar Pra- 
desh (Temporary) Control of Rent and 
Eviction Act, 1947, and observed {at page 
402 of ATR):— 
_ “Section 3 is only a procedural restric- 
tion and does not create a substantive 
right. All that Section 3 therein laid 
down was that: 
“No, suit shall, without the permission 
of the District Magistrate, be filed in any 
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Civil Court against a tenant for his evic- 
tion from any accommodation except 
on one or more of the following grounds 
It is more a procedural disability that 
is cast, not a substantive cause of action 
that is created?” ` 


Their Lordships then conclude stating:— 

oN PE a disability of the plaintiff to 
enforce his cause of action under the 
ordinary law may not necessarily be 
transmuted into a substantive right in 
the defendant.” ’ . ' 

“It is appropriate for a Court to do 
justice between the parties to the liti- 
gation and in moulding the relief in the 
light of the subsequent developments to 
take note of legislative changes. A Court 
of justice should, if it could, adjudicate 
finally and not leave the door ajar for 
parties to litigate again.” 

17. In Pasupuleti Venkateswarlu v. 
The Motor & General Traders, (1975) 1 
SCC 770: (AIR 1975 SC 1409), their 
Lordships not only allowed the landlord 
to amend his petition to take an addi- 
‘tional ground for eviction in view of the 
subsequent events; but remitted the case 
for a decision afresh. That really clinch- 
es the whole matter, 


18. In Shri Rattan Lal v. Shri Var- 
desh Chander, (1976) 2 SCC 103: (AIR 
1976 SC 588), Krishna Iyer J., while 
interpreting Section 14 (1) of the Delhi 
Rent Control Act, 1958 observed (at page 
591 of AIR):— ` 


“But, in the Delhi Rent Act, as in 
many other like statutes, what is in- 
tended to be done is not to supplant but 
to supplement, not to eliminate the sta- 
tutory - requirements of determination of 
tenancy but to superimpose a ban on 
eviction which otherwise may be avail- 
able in conformity with the T. P. Act 
without fulfilment of additional grounds. 


No order......for the recovery of posses- 
sion of any premises shall be made......10 
favour of the landlord against a tenant... 


win is a blanket ban in S, 14 (1) of the. 


Rent Act. It is followed by enumeration 
of specific grounds proof of which may 
authorise the-Controller to make an 
order for the recovery of possession of 
the premises. It follows that before a 
landlord can institute proceedings for 
recovery of possession, he has to make 
out high right (a) under the T. P. Act, 
and (b) under the Rent Act.” y 

.19. It would thus appear that the 

use of action for a suit for eviction is 
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based on the fact that there is a valid 
determination of the lease under Sec- 
tion 106 of the Transfer of Property Act. 
The existence of one or more of the 
grounds under Section '13 (1) of the Act 
is but a condition on ‘which the fetters 
placed against the execution of a decree 
for eviction can be removed, 

20. In Smt. Abnash Kaur v. Dr. 

Avinash Nayyar (AIR 1975 Delhi 46) 
{FB) Deshpande J., delivering the judg- 
ment of the Full Bench, stated:— 
_ “The cause of action in a suit for the 
eviction of a tenant under the Transfer . 
of Property Act would’ be the existence 
of the relationship of a landlord and a 
tenant which has been brought to an 
end by the termination of tenancy by a 
notice to quit, by efflux of time, by for- 
feiture, etc.” 

‘21. The expression ‘cause of action’ 
has been tersely defined in Mulla’s Code .- 
of Civil Procedure thus— "N 

“Cause of action’? means every fact 
which, if traversed, it would be neces- 
sary for the plaintiff to prove in order 
to support his right to the judgment of 
the Court.” a 


22. The grounds of eviction do not 
constitute a necessary part of cause of 
action for eviction of a tenant from an 
accommodation because even if untra- 
versed, the plaintiff is still not entitled 
to succeed unless one or more of the 
grounds mentioned in Section 13 (1) of 
the Act are proved to exist. Even if the 
defendant in such suit does not appear 
and remains ex parte, the plaintiff is 
still not entitled to a decree for eviction 
unless the Court is satisfied about the 
existence of one more of the grounds 
set forth in Section 13 (1): Rajendra 
Kumar v. Jamna Das (1975 Raj LW 64). 
The Court cannot also execute a decree 
for eviction of the tenant from an ac- 
commodation unless it is satisfied about 
the existence of such grounds. Thus Sec- 
tion 13 (1) of the Act create a fetter 
on the power of the Court to pass or 
execute a decree for eviction. 

23. Every material fact does not con- 
stitute a part of the cause of action. 
In A. K. Gupta and Sons v. Damodar 
Valley Corporation (AIR 1967 SC 98), 
Sarkar J:, speaking for the majority ob- 
served (at p. 98):— ae 

“The expression ‘cause of action’ in 
the present context does not mean 
“every fact which it is material to be 
proved to entitle the plaintiff to succeed” 
as, was said in Cooke v. Gill, (1873) 8 
CP 107: (116), in a different context for 
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if it were so, no material fact could ever 
be amended or added and,-of course, 
no one would want. to change or add an 
immaterial allegation .by amendment. 
That expression for the present purpose 
only means, a new claim made on a new 
basis constituted by new facts. Such a 
view was taken in Robinson v. Unicos 
Property Corpn. Ltd:, (1962) 2 All ER 24, 
and it seems to be the only possible 
view to take. Any other view, would 
make the rule futile. The words 
“new case” have been understood to 
mean “new set of ideas”: Dornan v. 
J.W. Ellis & Co, Ltd. (1962) 1 All ER 303. 
This also seems to us to be a reason- 
able view to take. No amendment 
will be allowed to introduce 
anew set of ideas to the prejudice of 
any right acquired by any party by 
lapse of time.” 

24. His Lordship then continued:— 

“Now, how does the present case stand 
on these principles? Does the amend- 
ment introduce a new cause of action or 
a new case? We do not think it does. 
The suit was on the contract. It sought 
the interpretation of a clause in the 
contract only for a decision of the 
rights of the parties under it and for 
no other purposes, It was the contract 
which formed the cause of action on 
which the suit was based. The amend- 
ment seeks to introduce a claim based 
on the same cause of action that it is, 
the same contract, It introduces no 
new case of facts. Indeed the facts on 
which the money claim sought to be 
added is based are not in dispute.” 


25. The dictum of Swift J., in Eshel- 
by v. Federated European Bank Ltd. 
( (1932) 1 KB 254) on which Jagat Nara- 
yan J., relies, lays down that a plain- 
tiff cannot except by consent, amend 
and set up a cause of action which has 
accrued since the issue of the writ. In 
the Court of Appeal, the majority of 
the learned Lord Justices expressed no 
opinion on the question. That apart, 
the strict rule enunciated by Swift J 
not strictly adhered to. There is no 
inflexible rule that a cause of action 
arising subsequent to the filing of a 
suit cannot be added by way of an 
amendment. Introduction of a new 
case is no ground for refusal so long 
as the defendant has an opportunity of 
meeting the new . case a amendment of 
written statement and by leading evi- 
dence in support of that defence. 

26. In Smt, Abnash Kaur v. Dr. Avi- 


nash Nayyar (AIR 1975 Delhi 46) (supra), - 
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the Full Bench of the Delhi High Court 
has, accordingly held that the Rent Con- 
troller had the power and jurisdiction 
to allow an amendment to add-a new 
ground of eviction which had arisen sub- 
sequent to the filing of the eviction pe- 
tition and was different from the ground 
on which eviction was sought initially. 


27. With respect, we are inclined to 
think that Jagat Narayan J., was wrong 
in relying upon Ma Shwe Mya v. Mung 
Mo Hnaung (AIR 1922 PC 249) (supra), 
Doorga Prasad v. The Secretary of State, 
(AIR 1945 PC 62) (supra) and Kanda v. 
Waghu (AIR 1950 PC 68) (supra). These 
decisions are an authority for the pro- 
position that, in spite of the very wide 
powers of amendment under Order 6, 
Rule 17, the Court cannot by way of 


. amendment, substitute one distinct cause 


of action for another, or change the sub- 
ject-matter of the suit, In Ma Shwe’s 
case (supra), their Lordships of the 


Privy Council observed:— 


“All rules of Court are nothing but 
provisions intended to secure the proper 
administration of justice, and it is there- 
fore essential that they should be made 
to serve and be subordinate to that pur- 
pose, so that full powers of amendment 
must be enjoyed and should always be 
liberally exercised, but nonetheless no 
power has yet been given to enable one 
distinct cause of action to be substituted 
for another, nor to change, by means of 
amendment, the subject-matter of the 
Bul’ ” 

We fail to appreciate the relevance of 
this decision to the point in controversy. 


28. The effect of allowing the amend- 
ment will not alter the nature and cha- 
racter of the suit, nor will it cause any 
prejudice to the defendant. It still re- 
mains a suit based on the original cause 
of action ie. on determination of the 
jural relationship of the landlord and 
the tenant, There is no question of tak- 


_ing away from the defendant any legal 


right which has accrued to him by lapse 
of time, nor does the amendment intro- 
duce a totally different, new and incon- 
sistent case. 

29. The decision of their Lordships 
in Kanda v. Waghu (AIR 1950 PC 68) 
(supra) rests on the dictum of Lord 
Westbury in Eschenchunder : Singh v. 
Shamachurn Bhutto, ((18686-67) 11 Moo 
Ind App 7 at p. 20) (PC) that, the deter- 
mination in a cause should be founded 
upon a case to be found in the pleadings 
or involved in or consistent with the 
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case thereby made, There, the amend~ 
ment involved the setting up of a new 
case, The plaintiffs founded their claim 
on the ground that the land was ances- 
tral, and it was on that ground that they 
challenged as reversioner the right of 
the widow to make the gift. Not once 
during the proceedings in the trial court 
did they suggest that even if the land 
was found to be non-ancestral, the widow 
will still be incompetent to "dispose of 
it. They failed to make out that case at 
all stages till the High Court. In the 
Privy Council, an amendment was sought 
to introduce a totally different, new and 
inconsistent case viz, that by custom, 
the widow could not make a gift in 
favour of the daughter's son. Their 
Lordships declined to grant leave to the 
plaintiff to amend” the plaint as the 
powers of amendment though very wide, 
had to be exercised in accordance with 
the legal ‘principles, This again was a 
case of introducing a totally reeni 
new and inconsistent case. 


30.. In Doorga Prasad v. The Secre- 
tary of State (AIR 1945 PC 62) (supra), 
their Lordships held that the relief 
claimed in the suit must .be confined to 
the matters existing at the date when 
the suit was instituted. Originally, the 
decree in a suit accorded with the rights 
of the parties as they stand at the time 
of its institution, but where it is shown 
that it is necessary to have the decision 
əf the Court on the altered circumstan- 
ces in order to shorten litigation or to 
do complete justice between the parties, 
it is incumbent upon a Court to take 
notice of the events which have hap- 
pened since the institution of the suit 
and mould its decree according to the 
circumstances as they stand at the time 
the decree is made: Lachmeshwar v. 
Kesheswarlal (AIR 1941 FC 5). 


3L. The present trend of the Sup- 
reme Court decisions referred to above 


does lend support to the view tha, Sec-. 


ition 13 (1) of the Rajasthan Premises 
(Control of Rent and Eviction} Act, 1950 
is only a procedural restriction and does 
mot create a substantive right. The land- 
lord sets out the ‘grounds of ejectment’ 


f the tenant claiming the protection 
provided in Section 13 (1) of the Act, 
to show that conditions have arisen 
which have taken away the protection 
of the tenant and removed the- impedi- 
ment in the way of the landlord recover- 


in 
5 cause of action, but in anticipation 
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ing possession. In our opinion, the 
grounds mentioned in Section 18 (1} of 
the Act, therefore, do not constitute a 
necessary part of the cause of action for 
eviction of the tenant from an accom« 
modation. 

32. The decisions of Jagat Narayan 
J., in Rajeshwar Dayal v. Padam Kumar 
Kothari (AIR 1970 Raj 77) (supra) and 
Kedarnath v. Panadevi (AIR 1978 Raj 
24} (supra), must be overruled and we 
accordingly overrule them, as they do 
not lay down good law. 

33. The result, therefore, is that the 
revision is dismissed. There shall be no 


order as to costs, 
Revision dismissed. 
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D. P. GUPTA, J. 
Gheesaram, Petitioner v. 
Rajasthan, Respondent, | 
Civil Misc. Writ. Petr. No. 244 of 1977, 
D/- 29-7-1977. 


(A) Rajasthan Panchayat Act (21 of 
1933), S. 73 — Supersession of pancha- 
yat — Nine out of twelve panchas ceas- 
ing to hold office — Business-could not 
be transacted without the quorum of 1/3 
of the total members — Notice issued to 
Panchayat and Sarpanch — In spite of 
3 notices Sarpanch not: appearing before 
Minister concerned and non-appearance 
not satisfactorily explained — Held that 
proper opportunity was given before the 
order of supersession was 

(Para 5) 


(B) Rajasthan Panchayat Act (21 of © 
1953), Ss. 73 and .21 (4) — Supersession 
of Panchayat — Nine of twelve panchas 
ceasing to hold office —- Supersession of 
panchayat is legal. 


One of the circumstances In which a 
panchayat could be dissolved or super~ 
seded by the State Government is that 
the panchayat is not competent to per- 
form its duties under the Act. Where 
9 out of 12 panchas had ceased to hold 
office, it cannot be said that the Pancha~ 
yat could have performed any of tha 
duties imposed upon it by the Act. For 
the conduct of the business of the Pan- 
chayat i is necessary to hold a meeting 
thereof and the quorum’ for such meet« 
ing of the Panchayat has been specified 
in sub-section (4) of S, 21 of the Act, as 
one-third of the whole number of ' panchas 
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including the Sarpanch. 1962 Raj LW 
532, Foll, ` (Para 7) 
_ The expression “not cöiüpetent to per~ 
form the duties imposed on it by or under 
this Act or any other law” could bé-made 
applicable to all those situations in which 
the local body may be unable to perform 
its duties and functions owing to a varie~ 
ty of circumstances and the use of this 
expression is not necessarily confined only 
to cases where the local body concerned 
is guilty of blameworthy or discredit- 
able conduct. ` (Para 7) 

(C) Rajasthan Panchayat Act (21 of 
1953), S. 73 — Supersessiop of panchayat 
— Show cause notice served on Sarpanch 
as to why Panchayat should not be dis- 
solved — Panchayat instead of being dis- 
solved superseded for one year only — 
Sarpanch cannot have. any grievance a8 
instead of -his losing his office it was sus- 
pended only for one’ year. (Para 8) 
Cases Referred : Chronological Paras 
1962 Raj LW ‘532 7 

J. S. Saluja, for Petitioner; D. Z 
Mehta, Addl, Govt. Advocate, for the 
State, 


ORDER :— The case of the petitioner 
is that he was not afforded a proper op- 
portunity of hearing before the order 
of supersession of the Panchayat Theprī 
was passed by the State Government. 
The second contention of the learned 
counsel is that in the circumstances of 
this case the State Government could not 
have passed an order of supersession of 
the aforesaid Panchayat within the pro~ 
visions of S. 73 of the Rajasthan Pan- 
chayat Act, 1953 (hereinafter called ‘the 
Act’). 

2. The facts which have given rise to 
this writ petition may be briefly recount- 
ed in order to appreciate the submissions 
made by the learned counsel, 

3. There is a -Gram Panchayat of 
Theprt (hereinafter referred to as “the 
Panchayat”) in the District of Nagaur 
within the State of Rajasthan. It is ad- 
mitted by the parties that the whole 
number of Panches, including the -Sar- 
panch, ‘as specified by the State Govern- 
ment under S, 4 of the Act in respect of 
the Panchayat, is 12. It is also not in 
dispute that the-number of. Panchas hold~ 
ing office in the Panchayat. gradually 
went on diminishing on .account of the 
fact that some of .the Panchas either ex- 
pired or were removed.or had resigned, 
The result was that on May 17, 1976, 
9 Panchas out of 12 ceased to hold office 
of Panehas in:the Panchayat. Under sube 


Gupta J) [Prs. 1-4] Raj. :53 


sec. (4) of S, 21 of’the Act, one-third of 
the whole number of Panchas, including 
the Sarpanch, constitutes the quorum for 
holding `a- ‘meeting of the Panchayat, at 
which: any business of the Panchayat 
could be transacted. - 


4. As -only three Panchas, including 
the Sarpanch, were holding office after 
May 17, 1976, the State Government gave 
notices to the Panchayat and the peti- 
tioner, who is the. Sarpanch of the Pan- - 
chayat, under S, 73 of the Act, to show 
cause why the Panchayat be not dissolv~ 
ed, as it was unable to transact any busi- 
ness in the absence of at least one-third 
of the whole number of Panchas, includ 
ing the Sarpanch. The first notice was 
issued to the’ petitioner as Sarpanch, 
Gram Panchayat,. Thepri, on August 11, 
1976, by which. he was asked to appear 
before the State Minister for Panchayat 
and Community Development on Sep, 2, 
1976 for a hearing in the matter, The 


case of the petitioner is that this notice 


was received by him on September 6, 
1976 and as such the petitioner was un- - 
able to appear -before the Minister con~ 
cerned on Sep. 2, 1976. This fact is not 
much in dispute. Thereafter another no~ 
tice to the same effect was sent. to the 
petitioner on Sep, 25, 1976 asking him to 
appear before the Minister concerned on 
Oct, 20, -1976, which was received by him 
on October 17, 1976, but the petitioner 
intimated to the State Government that 
he was unwell and as such he was unable 
to attend the hearing fixed for Oct. 20, 
1976. A third notice was subsequently 
sent to the petitioner on Oct, 28, 1976 
asking him to appear before the Minister 
concerned on Dec, lst, 1976. The peti- 
tioner received this notice on Nov, 2, 
1976, but his case fs that he missed the 
train for Jaipur and informed the State 
Government by a telegram: on Nov, 30, 
1976 about the aforesaid fact. A copy 
of the telegram alleged to have been sent 
by the petitioner to the State Govern« 
ment has not been produced by him. A 
receipt of payment of Rs. 10/~ as cost of 
an inland telegram booked at 20.45 hours 
at Nagaur has been produced, but # can- 
not be held.on the basis thereof that the 
telegram in respect of which the receipé 
has been produced was sent by the peti- 
tioner and further that the same was sent 
by him to the State Government. The 
receipt may- relate to some telegram, 
which might have been sent by some 
other person or the same might have been 
sent by the petitioner to some other per- 
son. It also does not appear that the last 
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train for Jaipur leaves Nagaur before 
8.45 p.m. As such, it is difficult to accept 
the contention of the petitioner that he 
missed the train and was unable to attend 
the hearing of the matter before the 
Minister concerned on December 1, 1976. 
Learned counsel also submits that the 
_ notice in question was insufficient as it 
was served on the petitioner on Nov, 26, 
1976. I am unable to accept this conten- 
tion as well, because there was sufficient 
time within which the petitioner could 
have reached Jaipur after the receipt of 
the aforesaid notice by him on Nov, 26, 
1976 and he could have very well appear- 
ed before the Minister concerned on 
December 1st, 1976. In case the peti- 
tioner wanted further time to collect any 
information or documents, he could make 
a request for adjournment after appear- 
fng before the Minister concerned. More- 
over, in the present matter, the fact that 
9 out of 12 Panchas had ceased to hold 
office at the relevant time is not contest- 
ed and as such there was no apparent 
necessity of collection of any material or 
information on the part of the petitioner, 
for which the period of 4 days at his dis- 
posal might be considered to be insuffi- 
‘cient, 


5. As the petitioner failed to appear 
before the Minister concerned on Dec. 1, 
1976, the State Government considered 
the matter ex parte and an order was 
passed on June 2, 1977 to the effect that 
as the Gram Panchayat, Thepri, was not 
competent to perform its duties, the 
State Government directed under Sec- 
tion 73 of the Act that the said Gram 
Panchayat was superseded for a period 
of one year. The facts, which I have ad- 
verted to above, go to show that three 
successive notices were given to the peti- 
tioner, two of which were actually re- 
ceived by him, but he failed to appear in 
response to these notices on one pretext 
or the other. There does not appear to 
be any reasonable ground for his not ap- 
pearing before the Minister concerned on 
Dec. 1, 1978. As a reasonable opportu- 
nity was afforded to the petitioner for 
a hearing in the matter, yet he failed to 
ppear before the Minister concernéd on 

ember 1, 1976, it cannot be held that 
here was any lack of proper opportunity 

f hearing in this case. The contention 

f the learned counsel, therefore, cannot 

accepted in these circumstances, 


6. As for the second contention, sub- 
section (1) of S. 73 of the Act provides 
the circumstances in’ which the - State 
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Government may dissolve or supersede 
a Panchayat, Sub-section (1) of S. 73 
reads as under: 

- “Section 73: Power to supersede Pan- 
chayat in certain cases, (i) if at any time 


' the State Government is satisfied that a 


Panchayat is not competent to perform 
or persistently makes default in the per- 
formance of the duties imposed on it by 
or under this Act or by or under any 
other law for the time being in force or 
has exceeded or abused its powers there-., 
under, or persistently disobeys the law- 
ful orders of the State Government or 
the Panchayat Samiti or the Officer-in- 
Charge of Panchayats, the State Govern- 
ment may, after giving such Panchayat 
an opportunity of being heard, and after 
Parishad concerned 
by an order published in the official 
gazette — f 

(a) dissolve such Panchayat as from °- 
date to be specified in the order, or 

(b) supersede such Panchayat for a pe- 
riod not exceeding one year from a spe- 
cified date.” 

7. One of the circumstances in which 
a Panchayat could be dissolved or super- 
seded by the State Government fs that 
the Panchayat is not competent to per- 
form its duties under the Act. In face of 
the admitted facts, as 9 out of 12 panchas 
had ceased to hold office, it cannot be 
said that the Panchayat could have per- 
formed any of the duties imposed upon 
it by the Act. For the conduct of the 
business of the Panchayat it is necessary 
to hold a meeting thereof and the quo- 
rum for such meeting of the Panchayat 
has been specified in sub-sec. (4) of Sec- 
tion 21 of the Act, as one-third of the 
whole number of panchas, including the 
Sarpanch. The three panchas, including 
the Sarpanch, who are at present hold- 
ing office in Gram Panchayat, Thepri, 
are, therefore, unable to carry on the 
business of the Panchayat in the absence 
of requisite quorum -and as such they are 
unable to discharge any of the functions 
and duties of the Panchayat. In these 
circumstances, the State Government was 
perfectly justified in holding that the 
Panchayat was not competent to perform 
its functions, as it could not even hold 
any meeting of the Panchayat for lack of 
quorum. The learned counsel has refer- 
red to the decision ofthis Court in Arjan- 
das v. Government of Rajasthan, 1962 Raj 
LW. 532, wherein a similar expression 
used in S, 285 (1) of the Rajasthan Muni- 
cipalities Act, 1959. was considered: In 
the aforesaid case, the argument advanc 
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ed -before their Lordships was that be- 
fore a municipal board could be super- 
seded, the State Government must be 
satisfied that it is blameworthy for some 
unsatisfactory conduct and that in- the 
absence of such a conduct there could be 
no justification for ordering supersession. 
But this argument was repelled and it 
was held in that case that the expression 
“not competent to perform the duties 
imposed on it by or under this Act” does 
not necessarily connote the sense of 
blameworthy or discreditable conduct, 
but the expression has been used in a 
neutral sense and it could also be applied 
where the municipality concerned was 
unable to function because its term had 
expired, Iam in complete agreement with 
the observations made by their Lordships. 
expression “not competent to perform 
the duties imposed on it by or under this 
Act or any other law” could be made ap- 
plicable to all those situations in which 
the local body may be unable to perform 
its duties and functions owing to a varie- 
ty of circumstances and the use of this 
expression is not necessarily confined 
nly to cases where the local body con- 
med is guilty of blameworthy-or dis- 

itable conduct. In Arjandas’s case 
(supra) similar provision contained in 
5, 295 (1) of the Rajasthan Municipalities 
Act, 1959, was held to be rightly made 










applicable in the case, where the munici- . 


pal board was unable to perform its dut- 
fes because its term had expired and for 
some valid reason fresh elections were 
not possible and the State Government 
did not think it desirable or possible to 
give any extention or further extension to 
the existing municipality. In my view, the 
circumstances appearing in the present 
case are of a similar nature, because on 
account of the lack of quorum the Pan- 
chayat was unable to perform its duties 
and functions, as only three out of the 
whole number of 12 panchas, including 
the Sarpanch, were holding office at the 
relevant time. In. these circumstances 
until the existing vacancies are not filled 
in, in accordance with law, it would not 
only be difficult, but improper as well to 
leave the administration of the Pancha- 
yat in a lurch and the State Governs 
ment could not be an idle spectator in 
such a situation, I am of the opinion 


that the State Government acted rightly. 


in superseding the Panchayat and ap- 
pointing an Administrator in the present 
case, so as to provide for the proper 
functioning of the Panchayat during the 
intervening period. The provisions of 
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S. 73 of the ‘Act were clearly attracted 
to the facts of this case and the peti- 
tioner can have no grievance on this 
score, 


8 Another ‘contention advanced by 
the learned counsel was that although 
the notice given to the petitioner under 
S, 73 of the Act directed him to show 
cause why the Panchayat should not be 
dissolved, but by the order dated 2-6- 
1977 the State Government has super- 
seded the Panchayat for a period of one 
year. In my view, the petitioner should 


. not have any complaint in this matter 


as on account of the dissolution of the 
Panchayat the petitioner would have lost 
his office as Sarpanch, but by superses- 
sion the functioning of the . Panchayat 
and of the petitioner as a Sarpanch there- 
of has only been suspended for a period 
of one year. The State Government, 
after considering the whole matter and 
after consulting the Zila Parishad con~ 
cerned, thought it proper that instead of 
dissolving the Panchayat, the situation 
caused on account of lack of quorum, 
could be met with by only superseding - 
it for a period of one year, probably in 
the hope that by that time the vacancies 
in the Panchayat could be filled in and 
then the Panchayat may be able to 
function actively with the requisite quo- 
rum, i 

8 No other point was argued before 
me, 

16. In view of the aforesaid discus- 
sion, the writ petition falls and is dis- 
missed, i 

Petition dismissed, 
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D. P. GUPTA J. 
Govind Ram, Petitioner v. Smt 
Raji_ Bai and another, Non-Petitioners. 
Civil Revn. Petn, Na 113° of 1977, 
D/~ 10-8-1977.3 


(A) Rajasthan Premises (Control 
of Rent and Eviction) Act (17 of 
1958), Sections 19-A, 13 4) — De 

of rent in arrears along with 
an application ‘to be one 
under Section 19-A — Deposit whe- 


“(Against judgment and order of Nri- 
pati Rajawat, Civil J., Chittor- 
garh, D/- 8-3-1977.) 


BW/BW/A400/79/AGT/DVT 





56 Raj. [Pra 1-3] Govind Ram v. 


ther could be considered as ong un- 
der S: 13 (4). 

It is settled law that if an applica- 
tion has been presented before a pro- 
per forum, to which such an applica- 
tion did lie in accordance with law, 
then that application shall not be 
rendered invalid merely on the ground 
that the said application purported to 
have been filed under a. wrong pro- 
vision of law, «but it should .be con- 
strued to have been presented under 
_ the appropriate provisions of law in 
. which it did lie before that forum. It 
cannot be disputed that no payment 
under 8. 19-A could be made while 
the suit for ejectment and recovery 
of arrears of rent was pending in the 
court between the same parties, There- 
fore, although payment of arrears of 
rent was purported to be made under 
S. 19-A, the same. could be construed 
as made under S. 13 (4). ‘Para -3) 


(B) Rajasthan Premises (Control of 
- -Rent and. Eviction) Act (17 of 1950), 
Section 13 (4) and (6) — Striking 
off defence for non-payment of rent 
— Duty of Court — Inquiry into al- 
legations as to pyament of rent in 
time must bel made. ; 


The provisions of S. 13 (4) of the 
Act require the tenant to make pay- 
ment of the rent within 15 days of 
its falling due or to deposit the same 
in the court within the aforesaid 
period. In case the tenant alleges 
that the payment has been made by 


him. within the aforesaid time pre- 
scribed by law and such payment 
is disputed by the landlord, then it 


is the duty of the trial Court to 
make an enquiry into the question 
and decide as to whether such pay- 
ment was actually made or not.. The 
provision made in Section 13 (6) of 
the Act regarding . striking off the 
defence of a defendant in case even 
one month’s rent is not paid within 
the time prescribed by law is a very 
stringent provision and the defence 
of a defendant-tenant who bona fide 
alleges payment and is ‘prepared to 
prove the same. cannot be struck off 
` without making a proper enquiry in- 
to the allegation of payment. 
(Para 5) 
R. C. Maheshwari, for Petitioner; 
Ganpat Singh, for Non-Petitioners. 
ORDER :— This is a revision applica- 
tion against the order passed by the 
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Civil Judge, Chittorgarh, dated March 
8, 1977 in a sult for ejectment and 
recovery of arrears of rent. The rent 
for the month of Jeth Samwat 2033 
was due and payable on June -13, 1976 


‘and the same should have been paid 


to the plaintiff-landlords or deposited 
in court, within 15 days of the afore- 


said, date, under S, 18 (4) of the Raj- | 
asthan Premises (Control of Rent and 
(hereinafter re- . 


Eviction) Act, ` 
ferred to-as ‘the Act’). The rent for 
the month of Asad Samwat 2033 fell 
due on July 12, 1976 and was simi~ 


larly payable within 15 days „thereof, 


2. On July 19, 1976 the plaintiffs 
filed an application in the trial court 
praying that the defence of the 
defendant may be. struck off under 
sub-sec. (6) of Section 13 of the 
Act, as the rent for the months of 


Jeth and Asad Samwat 2033 had not. 


been . paid by him within the time 
allowed law. On July 24, 1976 the 
defendant-applicant 
months’ rent along with an applica- 
tion fee coh to have been filed un- 
der S. 19-A 


the rent for the month of Jeth Sam- 
wat 2033 in cash to one of ‘the plain- 
tiffs on June 14, 1976 and although 
he: promised to give a receipt for the 
same on the next day, yet the plain- 
tiff did not give any receipt for the 
said amount and as-such the rent for 
both the months of Jeth and Asad 
2033 was deposited in, court on July 
24, - 1976. The defendant-applicant also 
filed a reply on August 11, 1976 to 
the application of the plaintiffs dated 
July 17, 1976 under S. 13 (6) of the 
Act and took an identical defence 
therein, An affidavit 
along : with the aforesaid reply dated 
August 11, 1976. The plaintiff filed an 
affidavit denying the receipt of any 
amount in cash on June 14, 1976 from 


the defendant-applicant by way of 
rent for the month of Jeth Sam- 
wat 2033. 


3. So far as the 
for the month of Asad Samwat 2033 
is concerned, there is no dispute a 
tween the parties that the same was 
deposited within 15 days of its falling 
due. The only argument advanced by 
the learned counsel for the plaintiff- 
opposite parties in that respect is that 
the defendant had deposited the 


deposited two . 


of the Act. The case of. 
the defendant was that he had paid | 


was also filed” 


payment of rent ` 


i 
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amount of rent. for . two months. on 
July 24, - 1976 under S. -19-A and not 
under S. 13 (4) of the Act. However, 
' as the amount was deposited by the 
defendant-tenant in. the very suit for 
ejectment and recovery of arrears of 


rent, it must be construed to have been- 


deposited under the provisions of Sec- 
tion 13 (4) of the Act, It is settled 
law that if an application has been 
presented before. a proper forum, to 
which such an application did lie in 


accordance with law then that appli-. 


cation shall not be ~ rendered invalid 
merely on the ground that the said 
application purported to have been 
filed under a wrong provision of law, 
but it should be 
been presented’ under the appropriate 
provisions of law in. which it did lie 
before that forum. It cannot be dis- 
puted that no payment under S. 19-A 
could be made . while the suit for 
ejectment and recovery of arrears of 
rent was pending in the court between 
the same parties. Therefore, there 
could be no difficulty for construing 
the payment made by the defendant- 
applicant on July 24, 1976 under Sec- 
tion: 13 (4) of the Act, although it 
was purported to have been made un- 
der S. 19-A: of the Act,- ; 


4. But so far as the payment re- 
lating to the month of Jeth Samwat 
2033 is concerned, it cannot be argued 
that the payment made on July 24, 
1976 can by any stretch of imagina- 
tion be said to have been made with- 
in the time. prescribed by law. The 
rent for the month of Jeth Samwat 
2033 became due, as mentioned ear- 
lier, on June 13, 1976 -and the same 
should have been paid to the plain- 
tiff-opposite parties within 15 days 
thereof or should have been deposited 
in the trial court within the aforesaid 
period. The deposit which was made 
by the defendant on July 24, 1976 was 
admittedly 
days after the rent for the month of 
Jeth Samwat 2033 fell due. So far as 
the alleged payment of rent for the 
aforesaid month in 
is concerned, both ‘the courts have 
consistently held that such payment 
was not. established. The two courts 
below have considered -in this res- 
pect the affidavits filed by both the 
parties, as also the conduct. of the 
defendant applicant. It is difficult to 


construed to have. 


beyond the period of 15. 


cash on June 24,. 
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accept the . contention of the defen- 
dant that he paid the rent for the 
month of Jeth Samwat 2033. on June 
14, 1976 in cash without obtaining any 
receipt, while the parties were litigat- 
ing in a court of law and the very 
matter of ejectment and recovery of 
rent was in dispute between them and 
their relations could not be said to be 
very friendly . or | cordial’ during 
the pendency of such a 
tion. It also does not stand to reason 
that the defendant would have sat 
silently for such a long time and 
would not have submitted any ap- 
plication before the trial court com- 
plaining about. it, if the payment 
would have actually been made by 
him and the plaintiffs would have re- 
fused to give a receipt in respect of 
such payment. The conduct of the de- 
fendant in making payment of two 
months’ rent, including that for the 
month of Jeth Samwat. 2033 on July 
24, 1976, after the plaintiff had al-. 
ready moved an application for strik- 

ing off the defence of the defendant 
under S. 13 (6) of the Act on July 17, 

1976 is also. not in conformity with 
his allegation that he had made pay- 
ment of the. rent for the month of 
Jeth Samwat 2033 in cash to the plain~ 
tiff on June 14, 1976, 


.5. Learned counsel for the appli- 
cant, however, laid great stress on the 
observation of the two courts below 
that the trial court had no authority 
to. enquire into a disputed payment 
under S. 13 (4) of the Act, and con- 
tended that the same was not in ac- 
cordance with law. In my view this 
observation made by the two courts 
below does not lay down a_ correct 
proposition of law. The provisions of 
S. 18 (4) of the Act require the de- 
fendant-tenant to make payment of 
rent within 15 days of its falling due 
or to deposit the same in the court 
within the aforesaid period. In case 
the defendant alleges that the pay- 
ment has been made by him within 
thef aforesaid time prescribed by law 
and such payment is disputed by the 
plaintiff-landlord, then it is the duty 
of the trial court to make an enquiry 
into the question and decide as, to 
whether such : payment was actually 
made or not. The provision made in 


BIS 0) gE ee et rearing strik- 


litiga- ` 
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ing off the defence of a defendant in 


case even one month’s rent is not paid 


within the time prescribed by law is 
a very stringent provision and the de- 
fence of a defendant-tenant who bona 
fide alleges. payment and is prepared 
to prove the same cannot be struck 
off without making a proper enquiry 
into the allegation of payment. In my 
view, the two courts below were not 
right in holding that only admitted 
payments could be taken into consi- 
deration for the purposes of S. 13 (6) 
of the Act, 

6. However, the question of alleged 
payment has also been considered in 
the present case by both the courts 
below. The defendant did not produce 
any extract copy of an entry of his 
Bahi along with his affidavit dated 
August 11, -1976 nor he produced any 
such entry before the trial court nor 
he sought an opportunity to produce 
any such entry of his Bahi or any 
other evidence before the trial court. 
He no doubt sought an opportunity 
before the appellate court, but it was 
merely an afterthought and no plausi- 
ble reason has been assigned for not 
producing an extract copy of the entry 
of his Bahi before the trial court. On 
the basis of the material on record 
both the courts below have come to 
the conclusion that the rent for the 
month of Jeth Samwat 2033 was not 
paid in cash on June 14, 1976 and the 
said finding appears to be well found- 
ed. In face of this finding, I see no 
reason to interfere with the order 
passed by the learned Civil Judge. 
Chittorgarh, 


7. This revision application is ac- 
cordingly dismissed. The parties are 
left to bear their own costs, 

Revision dismissed, 
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Sheo Karan and others, Petitioners 
v, State of Rajasthan and others, Res- 


pondents, 
Civil Writ Petn. No. 1584 of 1971, 
D/- 27-7-1977. ` 
(A) Constitution of India, Art. 226 


— Rajasthan High Court Rules, R. 375 
— Joint petition — Rights of peti- 


BWw/BW/A401/79/MVI 


A.L R. 


tioners different though order chal- 
lenged is common — Joint petition is 
violative of B. 375. 

The criterion to find out whether a 
joint petition is maintainable is not 
that the petitioners were affected by 
‘the same act in the same manner and 
in the same way. It is further neces- 
sary to find whether same rights have 
been infringed. In the instant case 
the rights of all petitioners are dif- 
ferent, they are affected in different 
way even though the order is com- 
mon. Interest of all the petitioners 
are distinct. It is therefore a clear 
case of misjoinder of the parties and 
causes of action, the state of facts in 
the case of three categories of the 
petitioners being not the same and 
the petition is therefore in violation 
of R.- 375. The objection to the 
maintainability of petition cannot . be 
got over simply by stating that the 
office had made no objection or that 
a long time had passed since the filing 
of the petition. (Para 11) 


Anno: AIR Comm. Const, of India 
(2nd Edn.), Art. 226, N. 44, 


(B) Constitution of India, Art. 226 — 
Writ petition — Suppression of facts 
by petitioner — Concealment of facts 
having no bearing on the main point 
in the petition — Petition cannot be 
dismissed on ground that the petitioner 
tried to mislead or that he did not 
come with clean hands. (Para 13) 

Anno: AIR Comm., Const, of India 
(md Edn.), Art. 226, N. 21, 

Cases Referred: Chronological Paras 
AIR 1977 Raj 150 : 1976 WLN 589 

6, 9, 10, 1% 
(1970) AC 1136 : (1970) 2 WLR 1264 

(PC), Rediffusion (Hong Kong) v. 

Att. Gen, of Hong Kong 6-A 
AIR 1968 Raj 20 1, 6, % 3, 9, 10 
1951 Raj LW 467 ê 

M. Mridul, for Petitioners; B. L. 
Purohit, for Respondents; M. D. Puro- 
hit Addl. Govt. Advocate, for the 
State. 

ORDER :— This writ petition comes 

up today for the decision of two pre- 
lenny points raised by the respon 
dents :— 

(1) That it is a joint petition by 8 
petitioners and is not maintainable in 
view of Rule 375 of the Rajasthan 
High Court Rules which was inserted 
on 9-10-1964 and in view of the deci» 
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sion of the .Division Bench _ of this 
Court in Chandmal Naurat Mal v. 
State of Rajasthan, AIR 1968 Raj 20; 

(2) The petitioner has concealed facts 
.and the petitioner having not come 
with clean hands, the petition should 
be thrown out. 

2 In village § Dulmana, Tehsil 
Suratgarh, District Sri Ganganagar, 
there is a temple of Thakurji which 
had a grant of ‘Muafi’ lands in 6 PBN, 
Square Nos. 44 and 45, measuring 15 
Bighas and 17 Biswas. These lands 
were in possession of one deceased 
'Bhinya Ram, as a ‘Pujari. The peti- 


tioner No. 1 Sheo Karan petitioners- 


Nos. 4, 5, 6 and 7 are his legal re- 
presentatives, Besides this land, 
Bhinya Ram also had there 7 Bighas 
of. ‘lagani’ land. After the resumption 
of ‘Muafi’ land w.e.f 1-1-1959, though 
the deity was the Muafi holder, yet 
Bhinya Ram got an order in his fav- 
our from the Collector, Sriganganagar 
on 13-10-1959 that the land in ques- 
tion was his personal property under 
S. 23 (2) of the Land Reforms and 
Resumption of Jagirs Act, 1952. It was 
then entered as his khatedari land. 
The petitioners Nos. 2 and 3, namely; 
Smt. Rami Devi W/o Shri Sheo Karan 
and Shri Sitaram S/o Sheo Karan 
purchased certain lands in tehsil Pili- 
banga m 7 PBN. These lands were 
reserved for purposes of orchard and 
Mandi. Petitioners Nos. 2 and 3 were 
granted lands in exchange in 7 PBN 
itself. Deceased Bhinyaram also ap- 
plied for exchange of land for the 
aforesaid ‘Muaf? and ‘Lagan? lands. 
Exchange was allowed to him and the 
said former ‘Muafi’? land was put to 
auction and purchased by the peti- 
tioner No. 8 Balbir Singh. The said 
exchanges were sanctioned by the 
Deputy Colonisation Commissioner, 
Hanumangarh, on 20-4-1961. 


3. The lands so sold by auction to 
the petitioner No. 8 were in fact in 
possession of one Ladhuram who had 
filed a suit in the court of the Assis- 
tant Collector, . Hanumangarh against 
Bhinyaram that Bhinyatam became 
blind and his son Sheokaran had be- 
come a Patwari Therefore he was 
‘appointed a ‘Pujari’ in 1949-50 and he 
has been cultivating the land in leu 
‘of his services to the temple. Since 
Sheo Karan was a patwari, he manag- 
ed a forged girdawari of the Tpos 
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land in -hig favour and thus it was 
entered in the khatedari of Bhinya- 
ram. Ladhuram prayed. for. a declara- 
tion that the land should be declared 
as of his khatedari. Ladhuram also 
obtained an injunction from that 
court against his dispossession: on 
23-7-1960, Appeal and Revision against 
the injunction were also dismissed. 
The suit has had a chequered career 
and is still pending. Sheo Karan 
fled this petition and got the suit 
stayed on the basis that a writ peti- 
tion has been filed in the matter in 
this Court. In this writ petition he 
had also applied for the stay, but that 
was ultimately rejected. ` 


4. In , the 
against the 


revision proceedings 
order of the Deputy 
Colonisation Commissioner allowing 
exchanges of land, Shri Manphool 
Singh, Minister of State put up a 
note on 31-3-1970 before the Minister 
concerned about this matter. His 
view was that the exchange allowed 
in favour of Bhinyaram, his son and 
members of his family by the Da i 
Colonisation Commissioner 
order dated 20-4-1961 was es 
jurisdiction and deserved to be can- 
celled. He also proposed that the 
Colector, Sriganganagar be directed . 
to hold complete inquiry and give 
proper orders. The Minister Shri 
Shobharam approved the proposal. 
The ` Collector, Srigangannagar heard 
the parties concerned and made an 
order dated 13-1-1971 and sent the 
papers to’ the State Government for 
appropriate orders. By then Shri 
Brij Prakash Goyal became the Deputy 
Minister for Colonisation. He submit- 
ted a note that the land 16 Bighas and 
17 Biswas which was in the ‘Muafi’ 
of Thakurji should remain in posses- 
sion of the pujari Ladhuram and the 
land given in exchange thereof to 
Bhinyaram be cancelled. The sale of 
the land of the Muefi which was auc- 
tioned in favour of Balbir Singh 
should also be cancelled. He further 
proposed that whatever land has been 
allowed to Bhinya Ram in exchange 
of the reserved land, that may be 
maintained but the views of the Col- 
lector be invited in respect of the re- 
maining exchange. This order was | 
approved by the Minister of State 
Shri Manphool Singh on 2-4-1971. 
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5. By the present writ petition, the 
petitioners Nos. 1 to 8 pray that the 
order of the Ministers dated 21-3-1970 
and 26-3-1971 be quashed on the 
‘ ground: that the orders of the Minis- 
- ters. were made mala fide, without any 
‘jurisdiction and without hearing the 
petitioners. Both the Ministers 
namely; Manphool Singh and Brij 
Prakash Goyal had a bias and were 
disqualified from deciding the matter. 
Shri Goyal was the counsel for Ladhu- 
ram in the revenue suit and wanted 
to` oblige his. former client. . Shri 
Manphoolsingh was similarly biased 
because he had at one stage espoused 
the cause of Ladhuram when he was 
a member of the Legislative Assembly. 


6. In dealing with the preliminary 
objection, the learned counsel for the 
respondents relies upon Chandmal’s 
case (AIR 1968 Raj 20), while the 
learned counsel for the petitioners re- 
lies upon Nathmal . v. Commissioner 
Civil Supplies, 1951 Raj LW 467. and 
upon ‘Jas Raj v; State of Rajasthan, 
. 1976 “WLN 589 : (AIR 1977 Raj 150). 
In Nathmal’s case two persons on 
whom two different orders were 
passed had joined in one - petition. 
The Division Bench saw no objection 
to this course when the case of tha 
‘two persons was exactly the same. 
But this case is no more valid as in 
1964, sub-rule (4) was added to R. 375 
as follows: 


“An application by more than one 
person shall not be entertained except 
when the relief claimed is founded 
on the same cause of action.” 


6-A. Now, “An action” is an appl~ 
_ cation to a ‘court by a plaintiff for 
the grant of specified relief against 


the defendant. “A cause of action” is 
a state of facts the existence of which 
entitles the court to grant to the 
plaintiff the relief applied for in the 
action, vide Rediffusion (Hong Kong) 
v. Att. Gen. of Hong Kong, (1970) AC 
1136 (PC). 


7. In Chandmal’s case (AIR 1968 
Raj +20), 41 persons filed a writ peti- 
tion for restraining the respondent 
State from enforcing the provisions of 
the Rajasthan Agricultural Produce 
Markets Act, ' 1961, 
thereunder and the byelaws made by 
the Krishi Upaj Mandi Samiti, Kishan- 
garh. The office raised an objection 
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that the petition was not maintainable 
in view of the aforesaid rule, as the 
relief claimed by the petitioners can- 
not be said to be founded on the same 
cause of action, The office pointed 
out that while the petitioners may 
have similar or identical cause of 
action, they cannot be said to. have 


- the same cause of action within the 


meaning of the rule, The Division 
Bench observed as follows (at p. 22): 

“The problem to our mind, in short 
is whether the petitioners can be said 
to have founded the relief in the 
writ petition on the same cause of 
action. It is true the petitioners are 
challenging the validity of the same | 
law in the same manner, and. it may. 
be assumed that they are affected 
the same way. But all the same this 
is not sufficient for holding that they 
have the same rights which are al- 
legedly infringed by this law. In 
other words, the injury with which 
they are threatened or have already 
sufferd cannot be. said to be the 
same.” i 


8. Now, 
the words “the impugned 
the word “law” occurring in the 
above passage, and one will find the 
same situation and the same answer 
as were there in Chandmal’s case. — 


9. A different note appears to have 


one has only to substitute 
order” for 


‘been struck in Jasraj’s case (AIR 1977 


Raj.150). In that case, the petitioners 
were the - owners. and occupiers of 
certain lands. The Government of 
Rajasthan acquired these lands. The 
petitioners made representations ask- 
ing for their lands to be released from 
acquisition. The Government issued a 
notification releasing their’ lands but 
the Tehsildar took. possession of the. 
lands. Later on, the Government 
withdrew the notification releasing the 
lands. The petitioners in a joint peti- 
tion prayed for quashing:.of the order 
of withdrawal of release of the lands. 
An objection was raised, in view of 
the Chandmal’s case (AIR 1968 Raj 
20) that a joint petition by all the 
petitioners was not “maintainable as 
the causes of action -were separate. 
This objection . was . rejected by 
Sachar J. holding that the petitioners’ 
community of interest and cause of 
action arose when the Government 
directed to. release all- the lands òf 
the petitioners by a common order, 


1979 


Their - community of. interest further 
continued when the Government issued 
the impugned notification p 

to rescind the earlier order. The 
claim of the petitioners in short was 
that the Government having passed 
an order of release from acquisition, 
had no jurisdiction to rescind ths 
same by the subsequent order. The 


petitioners are not raising any sepa- 


rate claim or asking for any separate 
determination of points with which 
one may be interested and the other 
may not be, They were aggrieved by 
the same common order and the cause 
of action was thus the same. The 
learned Judge did not agree that their 
causes of action were similar’ but not 
same, He continued to observe that 
unlike Chandmal’s case, no’ objection 


was raised. by the office to the main- - 


tainability of the joint petition. Had 
that been done, it would have 
open to the petitioners to file separate 
petitions.. That having not been done 
it would work injustice if the peti- 
tion was to be thrown out now on a 
hyper-technical ‘ground. Even if this 
petition was -dismissed on this ground, 
it would: be open to the petitioners to 
file fresh petitions with the result 
that all the time which has been spent 
in filing replies and having the case 
ready, will have to be gone into 
again. This time consuming process 
will serve no dee It cannot ad- 
vance the cause of justice because the 
petition even if dismissed on this 
ground, and the petitioners filed fresh 
ones, they will have to be admitted 
becasue they - would raise arguable 
points. He further added that accord~ 
ing to Chandmal’s case in such a 
situation the petitioners’ must be given 
an opportunity to choose as to on 
whose behalf the writ petition shall 
continue. Even if that course was 
adopted, and the petition was to con- 
tinue on behalf of one petitioner, the 
result will be the- same, apart from 
the formality of asking the petitioners 
to file separate though identical peti- 
tions, 


10. On the- basis of these observa- 
tions, Mr. Mridul learned counsel for 
the petitioners now submits that the 
petitioners in this casé were aggrieved 
by the same orders’ of the Ministers 
and their cause of action is the same 
namely; tha offending. orders: He 
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been. 
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further submitted that it will not ad- 


. vance the: cause of justice if after a 


lapse of 6 years, the petitioners are 
now told to go and file separate peti- 
tions. To my mind, these submissions 
cannot be allowed to prevail. The 
criteria laid down in ChandmaPs case 
was not that . the petitioners. -were 
affected by the same act in the same 
manner and in the same way. It is 
further necessary to find whether same 
rights have been infringed. In Jas- 
raj’s case, it appears to me that there 
being community of interest, the cause 
of action. was held to be the same. 
But the case before us has quite a 
different aspect. The last of the orders 
under challenge as a matter of fact 
contains the following directions :— 


‘ (1)-The former ‘Muaf’ land should 
remain in possession of Pujari Ladhu- 
ram and the auction thereof in favour 
of Balbir Singh be cancelled, 


(2) The land which was allotted to 
deceased. Bhinya Ram in exchange of 
the aforesaid ‘Muaf? land shall be de- 
clared to be Government property and 
Bhinya Ram shall be evicted there- 

(3) An enquiry shall be made and 
opinion of the Collector obtained in 
respect of the remaining exchange of 
land except the land which has been 
allotted in: a@xchange of the land 
brought under reservation for Mandi 
etc. 


Interests of Balbir Singh are quite 
distinct from the intereste of the 
first 7 petitioners. Even amongst 
them, the petitioners Nos. 2 and 3 who 
were allotted land in exchange on ac- 
count of their lands having been re- 
served do not have any cause of 
action at al. The impugned order 
does not affect them adversely at all. 
In respect of the éxchange allowed 
for Non-Muafi lands of Bhinya Ram, 
only an enquiry has been directed 
by the State - Government, It is, 
therefore, a clear case of misjoinder 
of the parties and causes of action, 
the state of facts in case. of the three 
categories of the petitioners being not 
the same. It was urged that the 
order of tha Minister made ‘without 
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hearing the petitioners and mala fide, 
was the cause of action, This argu- 
ment cannot be accepted because the 
order is what is desired to be quash- 
ed, and what will entitle the court -to 
grant this relief is not that it was 
: made without hearing or mala fide or 
without jurisdiction but it is the exist- 
ence of those facts from which the 
rights flow and which will make the 
impugned order bad on account of 
these reasons and therefore, reversible. 
The common feature between this case 
and Jasraj’s case (AIR 1977 Raj 150) 
is only that one order has been made 
in respect of the matters aforesaid. 
But that alone is not sufficient. The 


causes of action do certainly vary and 


therefore, the petition is in violation 
f the said R. 875. The objection 
cannot be got over simply by stating 
that the office had made no objection 
or that a long time had passed since 
the filing of the petition. The reply 
to the writ petition raising this objec- 
tion was filed on ist March, 1972, by 
respondent No, 6 (though all the peti- 
tioners were served only by 9-12- 
1974). Therefore, it cannot be said 
that this objection cannot be upheld 
in the year 1977. 


12. The second objection is that 
the petitioners have concealed material 
facts relating to the passing of the 
temporary injunction by the court of 
Sub-Divisional Officer, Hanumangarh 
against Sheo Karan and hig father 
Bhinya Ram on 23-7-1960 in suit 
No. 37/60. They have also concealed 
the fact that the appeal No. 417/1960 
preferred against the said order was 
dismissed by the Additional Commis- 
sioner (Colonisation) Bikaner on 3-2- 
1961. They also concealed the fact 
that the revision preferred by Bhinya 
Ram and Sheokaran against the order 
of the Additional Commissioner of 
3-2-1961 also failed. No rejoinder 
was filed to this objection, 

13. But I do not think that the 
concealment of these facts has any 
bearing on the main point in the 
petition and therefore, it is not pos- 
sible to say that by concealing the 
aforesaid facts, the petitioners have 
tried to mislead the Court and have 
not come with clean hands. 

14. The result of the aforesaid dis- 
cussions is that the second preliminary 
objection is rejected. The first ob- 


~~, 


Jagdish Narain v. Dwarka Das 


ALB. 


jection is upheld and two weeks’ time 
is allowed to the learned counsel for 
the petitioners to let this Court know 
as to on whose behalf the writ petli- 
tion will be continued so that tha 
matter may be heard further. It will 
be open to the several petitioners to 
file separate petitions, if they want to 
do so, : 

Order accordingly. 


AIR 1979 RAJASTHAN 62 
“(JAIPUR BENCH) 
N. M. KASLIWAL, J, 
Jagdish Narain ete, Petitioners wv 


- Dwarka Das and others, Respondents. 


Civil Revn, Nos. 549 to 551 of 1976, 
D/- 22-11-1978.* 


‘Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1950), S. 14 (2) 
(as introduced by Amending Act 14. cf 
1976) — Suit for eviction on ground of 
reasonable and bona fide personal re- 
quirement — Question of greater hard- 
ship — Burden to prove initially lies on 
landlord — Burden wrongly placed on 
tenant by trial Court — High Court cau 
interfere in its revisional jurisdiction — 
(Civil P, C. (1908), S. 115). 


The burden of proof on the question of 
greater hardship elways Hes initially on 
the landlord. However once that onus 
is discharged by the landlord, it shifts to 
the tenant making it obligatory to him 
to show that greater hardship would be 
caused to him by passing the decree than 
by refusing to pass it. Both the parties 
must adduce all relevant evidence before 
the court and the court after sifting such 
evidence, must form its conclusion on 
consideration of all the circumstances of 
the case as to whether greater hardship 
would be caused by passing the decree 
than by refusing to pass it. The placing 
of burden of issue wrongly on a party 
ts a meterial irregularity in the exercise 
of jurisdiction by the trial Court and 
the High Court has jurisdiction to correct 
such error in -exercise of its powers 
under S. 115, C. P. C. AIR 1974 SC 1059 
and Civil Revn. No, 238 of 1976, D/- 6-9- 
1876 (Raj), Foll (Para 5} 

Anno: AIR Comm. C. P. C, @th Edn}, 
5. 115, N. 12. 


*(Against order of Budhmal. rr ie Addi, 
Munsif Magistrate, Jaipur, D/- 11-10- 
1976.) : 


LV/LV/F370/78/GDR. | 
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Cases Referred: Chronological Paras 
(1978) Civil Revn. No. 238 of 1976, D/- 

6-9-1976 (Raj) 3, 4 
AIR 1974 SC 1059 
AIR 1969 NSC 88 : 1969 UJ (SC) 432 4 
(1947) 1 Al) ER 810, Kelly v, Goodwin 4 

S. K. Keshote, for Petitioners; H, C 
Rastogi, for Respondents. 


ORDER :— 
disposed of by a common order, as the 
landlords in all the three cases are the 
same and the three revisions have been 
filed by three different tenants, but a 
common order has been passed by the 
learned trial Court in all the three cases 
and common question of law is involved 
in these cases, The plaintiff-non-peti- 
tioners filed a suit for eviction on the 
ground of reasonable and bona fide per- 
sonal requirement of the suit premises, 
During the pendency of the suit, Rajas- 
than Premises (Control of Rent and Evic- 
tion) Act, 1950, was amended by Amend- 
ing Ordinance No, 26 of 1975 which was 
later on replaced by Act No. 14 of 1976. 
A new S. 14 was introduced in the 
Amending Act which reads as under: 

“Section 14— Restriction on eviction? 
(1}--No decree for eviction on the 
ground set forth in CL (b) of sub-sec~ 
tion 13 shall be passed unless the court 
is satisfied, after taking all the facts and 
circumstances into consideration, that it 
is reasonable to allow such eviction, 


(2)--No decree for eéviction on the 
ground set forth in Cl. (b) of sub-sec- 
tion (1) of S. 13 shall be passed if the 
court is satisfied that, having regard to 
all the circumstances of the case includ- 
ing the question whether other reason- 
able accommodation is available to the 
landlord or the tenant, greater hardship 
could be caused by passing the decrea 
than by refusing to pass it, 

Where the court is satisfied that no 
hardship would be caused either to the 
tenant or to the landlord by passing the 
decree in respect of a part of the pre- 
mises, the court shall pass the decree in 
respect of such part only. 

Notwithstanding anything contained in 
any law or contract, no suit for eviction 
from the premises let out for commercial 
or business purposes shall lie against a 
tenant on the ground set forth in Cl. (b) 
of sub-sec. (a) of S. 13 before the expiry 
of five years from the date the premises 
were let out to the tenant.” 
After coming into force of the above 
amending Act, the petitioner filed an ap- 
plication for amendment of the written 


Jagdish Narain v. Dwarka Das Kasliwal J.) 


3.4 


These three revisions arë- 
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statement, which was alowed and an 
additional issue No. 4-A on the question 
of comparative hardship was framed 
which reads as under: 


“wor Aaa wet gA mA ra at R, 
aAa fee ladaa a A at grea” 
X ari & gpd ard wt afas grifa 
grit ? ” 


2. The petitioner then submitted an 
application praying therein that the above 
issue may be amended and the burden 
of proof should be placed on the plain- 
tiffs. The learned trial Court by its im- 
pugned order re-framed the issue as 
under : 


“an fiara qia fe aaa aft 
min ma & git A sfermg rard 
ania aeia arte wt feaa F aret a 
wfoarg st adar afaa sisar gft 1” 


The same order has been passed in simi- 
lar circumstances in all the three cases, 
Hence these revisions have been filed by 
all the three tenants, 


3. Learned counsel for the petitioner 
has placed reliance on an unreported 
judgment of this Court in Civil Revn. 
No. 238 of 1976 (Raj), Swaroop Singh Sher 
Singh v. Mohanlal, decided on 6-9-1976 
and P, B, Desai v. C. M Patel, AIR 1974 
SC 1059. On the basis of the above de- 
cision the learned counsel contends that 
S burden of proof of the issue framed 

comparative hardship should 
have been placed on the plaintiffs. On 
the other hand, learned counsel for the 
plaintiffs has contended that according 
to the language of Section 14(2) of the 
Amending Act, the burden of proof of 
comparative -hardship should be placed 
on the defendant tenant and not on the 
landlord, It is next contended that even 
ig the trial Court has committed any 
error of law in placing burden of proof 
wrongly on the defendant tenant, this 
Court cannot interfere in exercise of its 
revisional en under Section 115 
of the Civil P. 


4. Their ae of the Supreme 
Court in the case P. B. Desai v. C. M, 
Patel; AIR 1974 SC 1059 have laid down 
as under (at p. 1065): 

“So far as the finding on the question 
of greater hardship is concerned, the 
District Judge decided against the res~ 
pormdents on the view that es soon as the 
landlord establishes that he reasonably 
and bona fide requires the premises for 
his own use and occupation, the burden 
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of proving that greater hardship would 
be caused by passing a decree for evic- 


basis of the decision of the Court of 
Appeal in England in Kelly v. Goodwin 
Lanett 1 All ER 810 but it can no longer 


be regerded as correct: after the decision . 


of this Court in Central Tobacco Co, v. 
Chandra Prakash Civil Appeal No. 1176 
of 1969 D/- 28-4-1969 (reported in AIR 
19889 NSC 988). This Court speaking 
through Mitter J., pointed out in that 
co while discussing . Section 21(4) of 

the Mysore Rent Control Act, 1961, and 
what was said there must apply equally 
in relation to Section 13(2) of the Bom- 
bay Rent Act, which is in identical 
terms: 


‘we do not find ourselves able to 
accept the broad proposition that as soon. 
as the landlord establishes his need for 
additional accommodation he is relieved 
of all further obligation under Section 21 
sub-section (4) and that once the land- 
ford’s need is accepted by the Court all 
further evidence must be adduced by 
the tenant if he claims protection under 
the Act. Each party must adduce evid- 
ence to show what hardship would be 
caused to him by the granting or 
refusal of the decree and it will be for 
the court to determine whether the 
suffering of the tenant in case a decree 
was made, would be more than that of 

the landlord by its refusal, 


The whole object of the Act is to 
- provide for the control of rents and evic- 
tions for the leasing of buildings etc. 
and Section 21 specifically enumerates 
the grounds which alone will entitle a 
landlord to evict his tenant. Cl. (h) of 
Section 21 contains one of such grounds, 
namely, that the premises are reasonably 
and bona fide required by the landlord 
for occupation by himself, The onus of 
proof of this fs certainly on the land- 
lord, We see no 
holding that once that onus is discharg- 
ed by the landlord it shifts to the tenant 
rg it obligatory on him to show 

that greater hardship would be caused 
to him by passing the decree than by 
refusing to pass ‘it. In our opinion both 
sides must pdduce all relevant evidence 
before the court, the landlord must show 
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sufficient reason for- 


m 


A.L R. 
that other reasonable accommodation 
was not available to him and the tenant 
must also adduce evidence to that 
effect. It is only after sifting such evid- 
ence that the court must form its conclu- 
sion on consideration of all the circum- 

stances of the case as.to whether greater 
hardship would be caused by passing 
the decree than by to pass it.” 

It Is further held by their Lordships 
“It is, therefore, clear that the District 
Judge placed the burden of proof 
wrongly on the respondents and the 
finding of fact arrived at by him on 
question of greater hardship was vitiat- 
ed by a mistake of law.” Hon'ble Sachar 
J. In case of Swaroop | Singh Sher Singh 
v. Mohanlal (referred to above) placing 
reliance on the above Supreme Court 
case observed as under: 


“In my view, therefore, the burden 
Should not have been placed: on the 
tenant petitioner, The trial Court has: 
committed a material irregularity in 
placing burden on the defendant, It is | 
proper that this illegality should be 
corrected at the earlie: : 


once that. onus is discharged by the 





and the court after sifting such evidence, 
must form its conclusion on considera~ 
tion of all the circumstances of the case 
as to whether greater hardship would be 
caused bypassing the decree than by 
refusing to pass it. The placing of bur- 
den of issue wrongly ‘on a party is a 
material arity -in the exercise. of 
jurisdiction by the trial Court and this 
Court has jurisdiction to correct . such 
error in exercise of its powers under 
Section 115 C. P, C. I am in agreement 
with the view taken by Hon’ble Sachar 
J. that such illegality should be corrected. 
at the earliest, 


6. In this view of the matter the 
above revisions the order of 
the learned trial Court dated 11th 
October, 1976, passed in‘all the three 


cases mentioned above, so far as placing 





1978. .: 
the burden’ of proof on the defendant 
tenant. is set aside and: the burden of 
proof. of such issue fs placed. on tha 
plaintiffs. In the facts and circumstances 
of the case there will be no order as to 
costa, A 


Revisions allowed, . 


ARNEE PEN AEE j 


“AIR 1979 RAJASTHAN 85 
A. P. SEN, J. 

Jagmal, : Appellant v. 

and another, Respondents, 


First Appeal No, 31 of 1977, 
W-7-1977," 


Ram Karan 


Civil P. C. (5 of 1908), O. 43, R.1 (m) 
{Deleted by Act 104 of 1976, S. 89) — 
Civil P. C. (Amendment) Act (1976), 
S. 97 (2) (zb) — Order refusing to 
record an alleged compromise passed 
on 14-83-1977 —~ Appeal filed on 23-4- 
1977 is not maintainable -- Sec- 
tion 97 (2) (zb) of Amending Act does 
not save the appeal. 


Section 89 of the Amendment Ac? 
of 1976 brings about several changes 
in O. XLII, By CL 1 (b) Cis. (b), 
fe), _ (8), h, (m), (0) and (v) of 
O. XLHI have been omitted. As a 
result of the amendment, the order 
passed by the Civil Judge was a nons 
appealable order, 


The language of S. 97 (2) (zb) of 


a hn cee Ghd duets en 


ous, It admits of no other construc 
fiom than this, that the vested right 
of appeal under O. XLII, R, £ (m) 
has been preserved only with respect 
to the pending appeals, though thera 
fs no express provision in that section 
in regard to other appeals, Le, those 
presented after the Amendment Act 
came into force. The vested righf 

d be extinguished by express pror 
vision or by necessary intendment, 
There is no- express provision, Tha 
necessary intendment clearly is that 
no, such appeal under O, XLII, 
R. 1 (m) should be entertained. AIR 
1957 SC 540, Dist. 


Casés Referred: 
AIR 1957 SC 540 
(A painst order of 
a Civil J., 
14-3-1977. oig A 


BW/BW/A403/70/AGT/MVS _ 
‘1979 Raj./5 Iv G—36 


Jagmal v, Reni Katan `(A,- P, Sen J.) ` 


D/- 


[Prs, 1-4] Baj. 65” 


N, M, Singhvi, for Appellant; B.. R. 
Arora, for Respondents, 


JUDGMENT :— This purports to ba 
ey a ee under 
O. XLII, R. 1 (m) of the Civil P, C. 
against thea order of Civil Judge, 
Ganganagar, dated 14-3-1977, refusing 
fo record an alleged compromise, 


2. The Civil P, C, (Amendment) 
Act, 1976, came into force w.e.f 1-2- 
1977, making drastic changes in tha 
Civil P..C. Section 89 of the Amend- 
ment Act brings about several changes 
in O. XLOIL. By Cl, 1 (b) Cls. (b), 
(e) (s) h) (m), (0) and (v) of 
O, IHI hava been omitted. As a 
result of the amendment, the order 
passed by the learned Civil Judge 
was a non-appealable order. 
order was passed on 14-3-1977, 
Order XLII, R. 1 (m) stood deleted 
w.e Ê 1-2-1977, The present appeal 
was filed on 23-4-1977, 


8. Shri B. R, Arora, Tearned coun< 
sel for the respondent No. I, raises a 
preliminary objection that having re- 
gard to the provision contained in 
S. 97 (2) (zb), the. vested right of ap- 
peal, if any, against an order 
O. 23, R. 3, was taken away by the 
repeal of O., XLII, R. 1 (m). There 
is, in my view, great force in his 


. Submission, Sec, 97 (2) (zb) reads:— 


"97, (1) x X x x 

(2) Notwithstanding that tha provi= 
sions of this Act have come into force 
or tha repeal under sub-sec, (1) has 


‘faken effect, and without prejudice to 


fhe generality of the provisions of 
Section 6 af tha General Clauses Act, 
1897,— i ; 

x x x x x x 


(zb) tha provisions of O. XLII of 
the First Schedule, as amended by 
8. 89 of this Act, shall not apply to 
any appeal against any order pending 
immediately before tha commencement 
of the said S. 89; and avery such ap- 
See be disposed of as if . the 

said S, 89 had not coma into force.” 


contends cg sede ig ee 


under - 
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at the date of institution of tha 
suit or proceedings, and not by tha 
law that prevails at the date of 
decision or at the date of filing of 
the appeal, He has placed strong reli- 
anca on certain observations of thet, 
Lordships of the Supreme Court in 


Garikapati Veeraya v. N. Subbiah 
Choudhry (AIR 1957 SC 540), The 
argument looks rather attractive at 


first sight, buf on deeper consideras 
tion must be rejected, The princi 
ples settled by thelr Lordships in 
Garikapati Veeraya v, N. Subbiah 
Choudhry (supra) are not in dispute 
but the difficulty is about the applica- 
tion of those principles to the present 
case, In my view, the decision in 
Garikapati Veeraya v. N. Subbiah 
Choudhry (supra) is clearly distinguish- 
able. There was no provision like 
S, 97 (2) (zb) before their Lordships, 


5. The language of S. 97 (2) (zb) is 
clear and unambiguous, It admits of 
no other construction ‘than this, thai 
the vested right of appeal under 
O. XLII -R. IT (m) has been preserved 
only with respect fo tha pending ap- 
peals, If there was no provision like 
S. 97 (2) (zb), the decision of their 
Lordships îm Garikapati Veeraya V. 
N. Subbiah Choudhry (supra) would 
have applied with full force. Wa can- 
not, however, Toss sight of the expres 
sion ‘pending appeals’ in regard to 
which tthe right of appeal under 
Order , XLII Rule t? (m) is saved 
pro= 






the Amendment Act came into forca, 
The vested ‘right coufd be extinguish- 


appeal under 


clearly is that no such i 
should be en= 


order XLII R, 1 (m) 
tertained, 

6. The result, therefore, is that tha 
appeal fails and is dismissed as . no? 
competent, No order as to costs. 


Appeal dismissed, 
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A.L R, 
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A. P. SEN, J. 
The Urban Improvement Trust, 


Udaipur, Petitioner v. Smt, Prem Devi 
and another, Non-Petitioners, 
Civil Revn, Nos, 521 and 528 of 
1978, D/- %~-1977." 
eed Land Acquisition Act (24 
of 1953), Ss. 18, 3 (b) and 350 (2) — 
Reference under S. 18 — ‘Person in- 


-fereste — Urban Improvement Trust 


is not ‘person interested’? — Hence re- 
ference application by it is not com- 
petent, 

The Iocal authority for whose benes 
fit tha land has been acquired, is 
neither a necessary nor a proper party 
fo the acquisition proceedings, The 
only right of thg local authority is 
fhat given by sub-sec, (2) of S. 59 to 
adduce evidence for the purpose of 
determining ~ the amount of compensa- 
tion. (Para 4) 

Only those who have an interest in 
fhe land that is acquired, could claim 
an interest in compensation .are ‘per- 
son interested’ within the meaning of 
S. 3 (b) and not a person whe. is 
Hable to pay. 1975 Raj LW 127; AIR 
1972 Andh Pra 362; AIR 1971 Bom 
341; ATR 1970 Guj 81; AIR 1967 Orissa 
180 and AIR 1976 Andh Pra 134, Rel. 
on. (Para 6) 
Cases Referred: Chronological Paras 
1976 Andh Pra 134 
Raj LW 127 
1972 Andh Pra 362 
1971 Bom 341 
1970 Guj 8I 
1967 Orissa 180 
N. Mathur, for Petitioner A.. L 
Metha, for Non-Petitioners, 


ORDER :— These two revisions filed 
by the Urban Improvement Trust, 
Udaipur, are directed against an order 
of Civil Judge, Udaipur, dated 18-8- 
1973 holding that- the reference ap-< 
plications filed by it under S, 18 of 
the Rajasthan Land Acquisition Act, 
19538, wera not competent inasmuch as 
i was not ‘person interested’ within 
the meaning of S, 18, f 

2. The decision of ‘These revisions 
must turn on a consideration of S. 18 
(1) of the Rajasthan Land Acquisition 
ett 


*(Against order passed by V. P, Agar- 
wal, Civ J., Udaipur, D/« 18-8-1973.) 
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Act, 1953, which reads as follows :— 
“IR ` Reference to Court. —. (1) The 
State Government department on 
whose . behalf or the company for 
which acquisition is being made or any. 
persen interested who has not accept- 
. ed the award or the amendment there- 
of may, by written application to the 
Collector, require that the matter be 
referred by the Collector for the de- 
termination of the court whether his 
objection be to the measurement of 
the land, the amount of the compen- 
sation, the amount of costs allowed, 
the persons to whom it is payable, or 
the apportionment of the compensa- 
tion among the persons interested. ” 


3. Shri Mathur, learned counsel for 
the applicant, with his usual fairness 
brought to my notice all the authori- 
ties which were against him. He was. 
frank enough to state that there was 
no view to the contrary. The general 
consensus of judicial opinion is that 
the local authority for whose benefit 
land is acquired, is not a “person in- 
terested’ within the meaning of Sec- 
tion 3 (b) of the Land Acquisition 
Act, 1894, and, therefore, it is not 
competent to file an application for 
reference under S. 18 thereof. The 
game principles must apply to the con- 
struction of ‘person interested’. appear- 
ing in S. 18 of the Rajasthan Land Ac- 
quisition Act, 1953. 


4. The scheme of the Act clearly 
is that when an acquisition of land is 
made for the benefit of a local autho- 
rity, the proceeding is not only be- 

tween the owner of the land and the 
venient The owner of the land 
can look up to the Government only 
for payment of compensation. The 
local authority for whose benefit the 
land has been acquired, is neither a 
necessary nor a proper party to the 
acquisition proceedings, The only right 
of the local authority is that given by 
sub-sec. -(2) of S. 50- to adduce evi- 
dence for the purpose of determining 
the amount of compensation In view 
of the scheme of the Act, the High 
Courts of Andhra . Pradesh, Bombay, 
Gujarat and Orissa have held that an 
application for reference by a local 
authority is not competent: M, V. 
M. M. Trust v.C. Varada Raju (AIR 
1972 Andh Pra 362), H. T, & M. (Pvt.) 
Ltd. v. Francis (AIR 1971 Bom 341), 
Gautamlal v. Addl- Spl. Land Acqui- 


-œne and, therefore, 
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sition Officer (AIR 1970 Guj 81) and 
State v.. Amarendra Pratap (AIR 1967 
Orissa 180). All these. authorities have 
been recently reviewed. by a Full 
Bench of the Andhra Pradesh High 
Court in Andhra Pradesh Agricultural 
University Rajendranagar v. Mahmoodu- 
nnisa Begum (AIR 1976 Andhra Pra- 
desh 134). l 

5. Lodha, J., in State of Rajasthan 
v. Ram Swaroop Das (1975 Raj LW 
127) strenuously held that Devasthan 
Department of the Government of 
Rajasthan, for which acquisition was 
made, being a limb’ of the State 
Government,- cannot fall within 
the definition of the expression ‘per- 
son interested’ in Section 3 (b). He 
negatived the contention that the de- 
finition of the expression ‘person in- 
terested’ in S. 3 (b) being an inclusive 
one, Devasthan Department comes 
within the purview of S. 18. He held 
that the expression ‘person interested’ 
as defined in S. 3 (b), includes all 
persons bearing an interest in com- 
pensation to be awarded on account 
of the acquisition, 


- 6 Shri Mathur, learned counsel for 
the appellant, however. advanced a 
twofold submission. The first sub- 
mission is that the definition of ‘per- 
son interested in S. 3 (b) is an inclusive 
includes a local 
authority. I am afraid, the contention 
cannot be accepted, Only those who 
have an interest in the land that is 
acquired, could claim an interest in 
compensation are ‘person interested’ 
within the meaning of S. 3 (b), and 
not a person who is liable to pay. 


7. The other submission is that 
there is a drafting lacuna and, there- 
fore, the expression ‘person interested’ 
in S. 18 must be construed in generic 
sense, It is pointed out that the pro- 
viso to S. 50 (2)-was deleted by Sec- 
tion 25: of the Rajasthan Act No. 22 
of 1966. There is now a drastic change 
in S. 18 of the Rajasthan Land Ac- 
quisition Act, giving a right of re- 
ference to (1) the State Government 
Department and (2) the Company, for 
whose benefit the acquisition is made. 
This change in S. 18 was brought 
about by the two Acts: by S. 4 of 
Rajasthan. Act No. .27 of 1957 and by 
S. 10 of Rajasthan Act No. 22 of 1966. 
The Court must. however, interpret 
S. 18 as it is, There is obviously a 
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lacuna; When the Legislature deleted 
the proviso in S., 50 (2), it should have 
made a corresponding change in sec- 
tion giving a right of reference to a 
local authority, particularly when the 
_ right of reference was given, both to 
the Government Department as well 
as to the Company for whose benefit 
the acquisition is made. how= 
ever, is a matter which the Urban 
Improvement Trust can take up with 
the State Government. | 

8. In the result, both these revi- 
sions must fail and are dismissed. No 


order as to costs. 
Revisions dismissed, 


AIR 1979 BAJASTHAN 68 
(JAIPUR BENCH) 

P. D. KUDAL AND M. B. SHARMA JJ. 
Sanwarmal, Appellant v. pope: Res- 
pondent, 

Second: Appas No. 175 of 1976, Dy- 9-1- 
1979.° ` 

Raj. ia anl Gt Para le 
tion) Act (17 of 1930), S. 13 (A) — Interpre- 
tation — Fresh application within 30 days 
of coming into force of. Ordinance — Neces- 
sity ‘of, 1966 Raj LW 295 and Second Appeal 
No. 149 of 1961 (Raj), Overruled, (Interpre- 
tation of Statutes — Rule of beneficial com 
struction — Applicability). . 


A fresh application has to be made by the 
tenant under sub-cl. (b) of S. 13-A of the Act 
as amended by Ordinance No. 26 of 1975 
` within’ 30 days of the commencement of the 
amending ordinance and a tenant cannot be 
allowed to fall back on any earlier applica- 
tion, even though that application may be 
more or less in terms of sub-sec. (b) of Sec- 
tion 14 (A) of the Act, as amended by Ordi- 
nance No. 26 of 1975. 1966 Raj LW 293 
and Second Appeal No. 149 of 1961 (Raj), 
- Overruled, (Para 25) 

ee een (a) and (b) of amend- 
ed S, 18 (A) of the Act will make it clear 
that the language is plain and admits of only 
one meaning, i. e a tenant has to make an 
application within 30 days of the coming into 
force of the Ordinance. Thus, an application 


*(Against judgment and decree of R. R. P. 
Bhatnagar Civil Judge, Sikar, ` D/- 16-7- 
1976.) . 
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could be made on. any day. between 29th 
Sept. 1875 to 28th Oct, 1975 (both days 
inclusive). (Para 28) 
The intention of the Legislature while en- 
acting amended S. 18 (A) was that an appli- 
cation has to be moved within 30 days of the 
commencement of the amending ordinance. _ 
The language of amended S. 18 (A) is not - 
ambiguous and, therefore, no question of in- 
terpretation or applicability of the rule of 
beneficial construction will arise in this case. 
The amended S. 18 (A) cannot be read as 
to make it applicable to applications mace 
before the coming into force of the amending 
ordinance, To read it in that manner would ‘be 
adding such words which are not there, AIR 
1960 Madh Pra 845 (FB); AIR 1950 SC 265; 
AIR 1960 SC 801, AIR 1957 SC 907; AIR 
1965 SC 639 and AIR 1977 SC 858, Rel. on. 
f (Paras 18 and 24} 

Cases Referred: Chronological Paras 
AJR 1977 SC 858: (er) A Bevi CR 213 


22 
1966 Raj LW 295 11, 18, 25 
- ATR 1965 SC 689 re) | 
(1961) Second Anpan No. 149 of -1961 
- (Raf) l 11, 25 
ATR 1960 SC 801 i 21 


AIR 1960 Madh Pra 348 : 1000: MPLS 925 
(FB) 


“AIR 1957 SC 907 l © g 


ATR 1950 SC 265. A PA 
M. B. L. Bhargava and A: K. Bhandari, -for 


' Appellant €: L. Agarwal, for Respondent. | 


. M. B. SHARMA. J. :— This Civil Second 
Appeal by the defendant-tenant Sanwarmal 
involves a question of law regarding’ the 
ambit and- scope of S. 18 (A) of the Rajas- 


‘than Premises (Control of Rent and Eviction) 


Act, 1950. (hereinafter referred: to as the 
Act). 


2 The facts of the case and the events 


-leading to the prefererice to the Division 


Bench are these.. 


8. Two shops, fully desked PESA 2. 
of the plaint, were let out: by Murarilal plain- 
tiff-respondent “under. a rent note’ dated 
March 10, 1958 to defendant-appellant San- 
warmal on a monthly rerit of Rs. 19/-. The 
plaintiff Murarilal and the defendant San- 


` warmal shall hereinafter be referred to as. the 


plaintiff and defendant respectively... 
. 4.. A suit-for eviction and recovery of ar-. 
Tears of rent for the- period commencing from 


. July 6, 1986 -to Noy. 6, 1968 amounting to 
_ Rs- 551/- and for notice: expenses was filed ` 
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by the. plaintiff against the defendant in the 
Court of Munsif, Sikar.on two grounds;. first- 
ly, that the plaintiff required the suit pre- 
mises under S. 18 (1) (h) of the Act reason- 
ably and bona fide for his own ‘use as- well 
as for the use of his brothers; and, secondly. 
under S. 18 (1) (a) of the Act alleging that 
the defendant has neither paid nor tendered 
the amount of rent due from him for more 
than six months and is thus a defaulter. ` 


5. The suit was contested by the defer- 
dant on both the grounds and it. was averred 
that the rent was only due from Dec. 6, 1967. 
On the first date of hearing i. e. Jan, 27, 
1969 the defendant moved an application 
that he was prepared to deposit the rent due 
from him from Dec. 6, 1967 along with in- 
terest thereon and costs of the suit. The 
Court permitted the defendant to deposit the 
rent, as desired by him in his above referred 
application, but the defendant. did not de- 
posit the arrears of rent on the first date of 
‘hearing and a sum of Rs. 527/- was deposit- 
:ed by the defendant in the Court.on Febru- 
ary 6, 1969. i ; i 
. 6. Issues were framed, but no issue with 
regard to the dispute as to whether the de- 
fendant was a defaulter was framed and the 
learned Munsif, after evidence, dismissed the 


suit of the plaintiff vide his judgment dated - 


April 5, 1971. An appeal was filed by the 
plaintiff to the Court of Additional District- 
Judge, Sikar. During the: pendency of that 
‚appeal, an application under S. 13 (6) of the 
Act, as it stood prior to the amendment, by 
the Rafasthan Premises (Control of Rent and 
Eviction) (Amendment) Ordinance, 1975, 
Ordinance No. 26 of 1975 (hereinafter referred 
to as the Amending Ordinance), which came 
into force with effect from 29-9-1975, was 
filed by the plaintiff seeking an order that the 
defence against eviction of the defendant be 
struck out. The defendant submitted the re- 
ply to the application of the plaintiff on 1-9- 
72 wherein it was alleged that the. defendant 
had deposited the arrears of rent along with 
interest thereon on the Hirst date of hearing 
and thereafter continued depositing rent every 
month. The defendant was always ready and 
willing and is ready and willing to deposit 
the rent. The Court never ordered the de 
fendant to deposit the rent and, therefore, 
the defence against eviction could not be 
ordered to be struck ont. `., > <e 
7. The learned Additional District Judge, 
Sikar by his judgment dated: May 9, 1978 al 
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lowed the appeal of the plaintiff and after 
framing additional issues sent the case back 
to the. trial Court for fresh decision in ao- 
cordance with law. Issue No. 8 was framed 
to the effect, as to whether the defendant has 
not committed any default in the payment or 
tender of the rent? Issue No. 6, was whether 
the defendant has failed to pay or deposit 
the amount in accordance with'S, 13 (4) and 
(5) of the Act, and his defence against evic- 
tion is to be struck out for his failure to de- 
posit the amount of rent on the first date of 
hearing and on subsequent dates. The learn- 
ed Munsif recorded additional evidence of the 
parties on the additional issues and recorded 
the following findings. 


(1) That the defendant failed to deposit 


rent for the period from July 6, 1966 to 
Dec. 6. 1967; 


(2) That the defendant failed to deposit 
arrears of rent, interest thereon, costs of the 
suit amounting to Rs. -569/- on the first date 
of hearing, i.e. Jan. 27, 1969, and: further 
that the defendant also failed to deposit rent 
month by month by 15th of each succeeding 
month; . ; 

. (3) That the defendant did not comply 


‘with the provisions of S. 18 (4) of the Act 


and, therefore, -his defence against eviction 


-was likely to be struck out under S, 18 (6) 


of the Act. 


`° 8. As a result of the above findings, ‘the 


learned Munsif by his judgment dated Aug. 


:21, 1974 held the defendant to be a. defaul- 


ter within the meaning of S. 18 (1) (a).of 


-the Act and. consequently decreed the suit 


for eviction in favour of the plaintiff and 
against the defendant. An appeal of the de- 
fendant was dismissed by Civil Judge, Sikar 
by his judgment dated July 15, 1976. A 
second appeal was filed in this Court on July 
20, 1976 challenging the appellate decree 
of the Civil Judge, Sikar dated’ July ` 15, 


1976. 


9. It may be stated here that during the 
pendency.of the appeal in the lower appel- 
late Court, the provisions of the Act were 
amended by the Amending Ordinance, which, 
as already stated above, came into force with 
effect from . Sept. 29, 1975, The Amending 
Ordinance was replaced by the Rajasthan 
Premises (Control of Rent and Eviction) 


~ Amendment Act, 1976 (Rajasthan. Act No. 14 


of 1976). Section TS (A) of the Act, as amend- 
ed by the Amending Ordinance, and replac- 
ed by Act. No. 14 of 1976 is-relevant and . 
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will come up for consideration in this ap- 
peal. Amended S. 18 (A) of the Act reads as 


follows :— 


“Section 18 (A) — Special provisions re- 
lating to pending and other matters — Not- 
withstanding anything to the contrary in 
this Act as it existed before the commence- 
ment of the Amending Ordinance or in any 
other law, 


(a) no court shall, in any proceeding pend- 
ing on the date of commencement of the 
amending ordinance pass any decree in favour 
of landlord for eviction of a tenant on the 
‘ground of non-payment of rent, if the ten- 
ant applies under Cl. (b) and pays to the 
landlord or deposits in court, within, such 
time such aggregate of the amount or rent 
in arrears, interest thereon and full costs of 
the suit as may be directed by the court 
under and in accordance with that clause; 


(b) in every such proceeding, the Court 
. shall, on the application of the tenant made 
within thirty days from the date of the 
commencement of the amending ordinance, 
notwithstanding any order to the contrary, 
determine the amount of rent in arrears up to 
the date of the order as also the amount of 
interest thereon as 6% per annum and costs 
of the suit allowable to the landlord; and 
direct the tenant to pay the amount so deter- 
. mined within such time, not exceeding ninety 
days, as may be fixed by the Court; and on 
such payment being made within the time 
Fixed as aforesaid, the proceeding ‘shall ‘be 
` disposed of as if tenant had not committed 
any default; a $ 
` (c) the provisions of Cis. (a) and (b) shall 
mutatis mutandis apply to all appeals; or ap- 
plications for revisions, preferred or made 
after the commencement of the amending 
ordinance against decrees for eviction passed 
before such commencement with the variation 
that in Cl, (b), for the expression from the 
date of commencement of the amending ordi- 
nance, the expression “from the date of pre- 
sentation of the memorandum of appeal or 
application for revision” shall be substitut- 
ed.” oy i : 


10. Tt is common ground between the 
parties that no application, as provided in 
Cl. (b) of the above section was made in the 
first appellate court by the defendant within 
the prescribed period of 80 days from the 
date of commencement of the amending 
ordinance. : ais 
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11. The appeal came up for hearing be- 
fore the learned single Judge. It was con- 
tended before him on behalf of the defendant 
that though no application under S. 18 (b) of 
the Act as amended by the amending ordin- 
ance.was made by the defendant before the 
Erst appellate Court, but to the application 
of the plaintiff dated July 28, 1978 moved 
under S. 18 (6).of the Act, the defendant sub- 
mitted a reply on Sept. 1, 1972 wherein 
it was stated that if the Court. thinks proper 
then on order being passed to that effect by 
the Court, the defendant can deposit the 
rent, and that this reply of the defendant 
should be taken as an application under Sec 
tion 18 (A) (a) and (b) of the Act as amended 
by the amending ordinance, as it substantially 
complies with the requirements of those pro- 
visions. The Court should determine the 


-amount of rent etc. and the defendant he 


Permitted to deposit in the Court or pay 
to the landlord the amount so determined. 
This contention was based on a decision of 
this Court in Chunnilal v, Vaspu Jaiji Maha- 
raj, 1966 Raj LW 295, where the provisions 
of S. 13 (A) of the Rajasthan Premises (Con- 
trol of Rent and Eviction) (Amendment) Act 
No, 12 of 1965 which are in pari materia to 
the provisions of S. 18 (A) of the Act as 
amended by Ordinance No. 26 of 1975 came 
for consideration. In that case, while dealing 
with Second Appeal ‘No. 149 of 1961 (Raj) 
Udaram v. Barkatali, Hon'ble Bhandari J. as 
he then was; observed as follows :— 


“In Second Appeal No. 149 of 1961 (Raj). 
Udaram v, Barkatali: no application was 
made after the coming into force of the 
amending Act, but the tenant had already 
made applications. when the suits for evic- ` 
tions were pending in the trial court showing 
the preparedness to pay the entire amount 
of rent due and the cost of the suit. It is 
urged by the learned counsel for tenants that 
such application must be deemed to be ap- 
plication under S. 13-A as what is envisaged 
under Cl. (b) is that an opportunity be given 
to the tenant to pay the landlord the rent in 
arrears, with interest and. costs of the suit. 
No doubt there was no application made by 
the tenant in this appeal under S. 18-A, but, 
in my opinion, there is no reason why the 
benefit of this section should not be given 
to the tenant, who had already made an ap- 
plication for the payment of arrears of rent 
even when the provision of S. 18-A was not 
On the statute book. S. 18-A has been in- ` 
corporated in the statute book to grant relief 
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to the tenants who are otherwise liable. to 
be ejected under the law then existing. It is 
. & law which calls for a liberal construction 
in favour of thè tenants. The purpose of the 
law is to benefit a tenant and to see that if 
he fulfills certain conditions, he should not 
be evicted. In interpreting the provisions of 
a beneficial: piece of legislation the court 
must lean in favour of that interpretation 


which advances the purpose. A tenant who’ 


has already made: an application which is 
more or less in terms of Cls, (a) and (b) of 
S. 18 (A) even before the amendment came 
into force, must be held entitled to obtain 
relief under Cl. (a) of S. 18-A. In this view 
of the matter, I am of the view that even a 
tenant, who had not made an application 
after the coming into force of the amending 
Act, but had made application before it came 
into force to the same effect as required 
under Cls. (a) and (b) is entitled to take ad- 
vantage of S. 18-A.” 

1% The learned single Judge did not 
agree with the above observations of Bhan- 
dari J. and observed that on a clear reading 
of sub-secs. (1) and (b) of S. 18-A of the 
amending ordinance, it will be clear that the 
defendant has to move a fresh application 
within 80 days, as provided in the aforesaid 
provisions and if he fails to do so, then in 
his humble opinion he cannot fall baek on 
any earlier application made before the 
amending ordinance came into force. As in 
the opinion of the learned single Judge, the 
question involved is an important one, he 
thought it proper that it may be decided au- 
thoritatively by a larger Bench. It is how 
this appeal has come to us. 


18. The learned Judge has referred the 
appeal for decision to a larger Bench, but we 
are of the opinion that we need only decide 
the legal point involved with regard to the 
ambit and scope of S, 18 (A) of the Act as 
it stands after amendment by the amending 


ordinance, which has been replaced by Act. 


No. 14 of 1976. Both the learned counsel 

Yor the parties have also desired that we 

should confine to the decision of legal point 
involved. 


14. To us, the legal point trvolved ap- 
‘ pears to be as follows :— 


Whether under sub-secs. (a) and (b) of 
Section 13 (A) of the amending ordinance, 
which has been replaced by Act No. 14 of 
1976, the defendant has to move a fresh ap- 
plication within 80:-days of 29th of Sept. 
1975, the day on which the amending ordin- 
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ance came into force, or he can fall back on 
any earlier application, which is more or 
less in terms of sub-secs. (a) and (b) ot 
amended S. 13-A of the Act? 


15. Wo have hard tho ieamed counsel 
for the parties- 


16. The argument of the learned Advo- 
cate for the defendant is that the Act was 
amended by amending ordinance. By the 
amendment, it is intended to give one more 
chance to the tenants to avoid eviction by 
complying with the provisions of sub-ss. (a) 
and (b) of amended S. 13 (A) of the Act, in 
case of those category of cases, which are 
based on the ground of default under Sec- 
tion 18 (1) (a) of the Act. Accordin 
learned Advocate, the amending mance, 
which has been replaced by amending Act 
No. 14 of 1976 is a piece of beneficent legis- 
lation meant to control eviction of tenants, 
and, therefore. its provisions should be 
reasonably and liberally construed. Accerding 
to him, the legislature could not have intend- 
ed. that the benefit of this beneficent 
measure should not be extended to 
those defendants who had made ap- 
plications before the coming into force of the 
amending ordinance, but had not made ap- 
plications within 80 days of the coming into 
force of the amending ordinance. It is sub- 
mitted by the learned Advocate for the de- 
fendant that the reply of the defendant dated 
September 1, 1972 to the application of the 
plaintiff under S, 18 (6) of the Act submitted 
before the first appellate Court should be 
taken as an application under amended Sec- 
tion 18 (A) (a) and (b) of the Act, as it is 
more or less in terms of those clanses and 
the court should now determine the amount 
of rent etc. in terms of sub-cl. (b) of amend- 
ed S. 18 (A) of the Act. It will be proper to 
reproduce the reply of the defendant dated | 
Sept. 1, 1972 :— 


“ari ore wary atara 
Peart ade 31/71 
Aara, 

wera aere frea cere faaan §— 

2) ag fe aenea at ae maa F 
am ercte 19/11/68 a te wer edre 
gı 

R) ag fe nea at we wear a F 
27/1/69 ® a em wor a arta r 
eftare a) 
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2). m fe anena at aa araz 9 


wed Q etrere ag Qt arr ae gt F 


are est arta l wer ger fear aa 
ATA WaT wa ear ar sas are ae È 
gay gt ae freer strat sar sce 
Ag ara i aver area gt war i 

¥) ag fen afer mt È ara 
ft ara adaa ararea A sfaardt 2 
faea SAT Her Aral TVR aT odie 
amea A feroa war ad? fear gafo? 
fraa war adt at aa R A are 
wt fA afad frar A eg at 
arét l agi fear qafed fraa srar mfi 
gnai sard faa a sua at dare 
q ate aa dt dare 8a awe ardt T gak 
arg frar agi Be È I 

4) ag fe aaeoa aver & oft tar we 
area agt gar fe fraa sat wear aa 
qafed qared maga A a Ba È sree qa 
agi STAT AT THT | ANT AAA ATS 
ama amet § at arta grt ax fera 
BA BUA AT ATA G | | 

aa: Tara er we AAT § fe Tewared 


aiora afi surg ara 1 
ardt 
, aian qe wE 
1/9/12 ga. at. atar ae sfrarat 
Ga. st. aeq aS 


17. The learned Advocate for the plain- 
tiff, on the contrary, has contended that the 
question of construction or interpretation of 
S. 13 (A) of the Act, as it stands after the 
amendment by the amending ordinance does 
not arise in this case, because the language 
is simple and admits of no two meanings. Ac- 
cording to him, firstly the reply of the defen- 
dant dated 1-9-1972 is not in terms of Cls. (a) 
` and (b) of amended S, 18 (A) of the Act, and, 
secondly, assuming, though not accepting, it 
to be so, it is necessary for the defendant to 
apply within a statutory perlod and the de- 
fendant cannot be allowed to fall back on 
any earlier application moved before the 
coming into force of the amending ordinance. 


18. In Chunnilal’s case (1966 Raj LW. 


295), Hon'ble Bhandari J. has observed that 
. dt is a law which calls for Hberal: construc- 
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Maxwell on the Interpretation 
of Statutes (12th Edition) page 29. says 
follows:— . ; ; 
“Where the language is plain and admits 
of but one meaning, the task of interpretation 
can hardly be said to arise.” 
At page 92, Maxwell in the same book has E 
said as follows :— 


“Nevertheless, even where the usual mean- 
ing of the words falls short of the object of 
the legislature, a more extending meaning 
may be attributed to them, if they are fairly 
susceptible of it, Previous editions of this 
work have referred to this relaxation of strict? 
ly literal principles of interpretation as bene 
ficial construction, and the modern cases 
provide many instances of the judges’ reluc: 
tance to stand upon the letter of a statute, 
They will not, of course, supply omissions: 
but where they are faced with a carries out 
tween a wide meaning which carries ` out 
what appears to have been the object of the 
legislature more fully, and a narrow meaning 
which carries it out less fully or not af all, 
they will often choose the former. Beneficial 
construction is a tendency, rather than: a 
rule.” so 


19.. We are, therefore, of the opinion that 
the question of interpretation or beneficial 
construction will only arise when the lan-. 
guage of the statute is not plain and admits 
of more than one meaning. In cases where 
the languare is plain and admits of only one. 
meaning, the task of interpretation or appli- 
cability of the beneficent rule of construc- 
tion will not arise. Further when the words 
used in a statute are capable of two con- 
structions, only then the question of gfving. 
effect to the policy or object of the Act-con;, 
cerned can legitimately arise. Here, ft will be 
convenient to refer to a few authorities. . 

20. In Damodar v, Nandram 1960 MPLJ:: 
925 : (AIR 1960 Madh Pre 345), the majority ; . 
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of the learned Judges -constituting the Full 
Bench laid down that where the language of 
a statute is clear, the words must be given 
their ordinary and general meaning without 
considering the reasonableness of the con- 


` 21. In Commissioner of Agricultural In- 
come-tax, West Bengal v. Keshab Chandra 
AIR 1950 SC 265, Das J. while delivering 
the judgment on behalf of the majority ob- 
served, that where the language of a statute 
is plain, the question of hardship or incon- 
venience would be wholly or relevant. To the 
same effect is the pronouncement of their 
Lordships of the Supreme Court in Parbhani 
Transport Co-operative Society Ltd. v. R.T. 
Authority, ATR 1960 SC 801. In Kanai Lal Sur 
y. Paramnidhi Sadhukhan, AIR 1957 SC 907, 
their Lordships indicated the principles ot 
eonstruction to be adopted while interpreting 
statutes. It has been laid down that the first 
and primary rule of construction is that the 
intention of the Legislature must be found 
in the words used by the Legislature itself. 
If the words used are capable of one con- 
struction only, then it would not be open to 
the courts to adopt any other hypothetical 
construction on the ground that such con- 
struction ig more consistent with the alleged 


object and policy of the Act. The words used - 


in the material provisions of the statute must 
be interpretedintheir plain grammatical 
meaning and itis only when such words are 
capable of two constructions that the ques- 
tion of giving effect to the policy or object 
of the Act can legitimately arise. It has 
further been held that when the material 
words are capable of two constructions, one 
of which is likely to defeat or impair the 
policy of the Act, while the other construc- 
tion is likely to assist the achievement of the 
said policy then the courts would prefer to 
adopt the latter construction, It is only in 
such cases that it becomes relevant to con- 
sider the mischief and defect which the Act 
purports to remedy and correct. In Krishna- 
yya v. Seshachalam ATR 1965 SC 689, it has 
been observed as follows (at p. 644) :— 


“In the first place, every provision in the 
of the Act would arise. In the second place, 
we cannot ignore the object of the legislature 


lief. to the agriculturists and that any 
| Holl. measure of this Kind should as far as 


Sanwarmal v. Murarilal (Sharma J.) 
- permissible be interpreted in such a way as 
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to carry out the main object which the Legis- 

lature had in view.” (underlining is ours)... 
22.. The provisions ot S. 18 (A) of the Act 


‘as amended by Ordinance 26 of 1975 came 


for consideration before the Supreme Court 
recently in Gyan Chand v. Kunj Beharilal, 
(1977) 2 Ren CR 212 (Para 14): (AIR 1977 
SC 858 Para 14), and Hon'ble Goswami J. 
while speaking for himself and ‘Hon'ble 
Chandrachud J., as his Lordship then was, 
observed as follows:— 

“The of limitation provided under 
5. 18A (b) and (c) is important and the 
terminus a quo for the purpose of S. 18A (c) 
is from the date of presentation of the memo- 
randum of appeal.” 


28. We have already reproduced Sec 
tion 18 (A) of the Act as amended by the 
amending ordinance. A reading of sub -secs. 
(a) and (b) of amended Section 18 (A) of 
the Act will make it clear that the language 
is plain and admits of only one meaning, i. e.. 
a tenant has to make an application within 
80 days of the coming into force of the Ordi- 
nance. Thus, an application could be made 
on any day between 29th Sept. 1975 to 28th 
Oct, 1975 (both days inclusive). 


24. The provisions of amended S. 18A (a) 
and (b) have been made applicable mutatis 
mutandis to appeals or applications for revi- 
sion preferred or made after coming into 
force of the amending ordinance. Therefore 
also, it appears that the intention of the 
Legislature while enacting amended S, 13 (A) 
of the Act was that an application has to be 
moved within 30 days of the commencement 
of the amending ordinance. The language 
of amended S., 18 (A) of the Act is not ambi- 
guous and, therefore, in our opinion, no ques- 
tion of interpretation ,or applicability of 
the rule of beneficial construction will arise 
in this case. In our opinion, amended $S 










be adding such words which are not there. 


25. We, therefore, conclude that a fresh 
application -has to be made by the ‘tenant 
under sub-cl. (b) of S. 18A of the -Act as 
amended by Ordinance No. 26 of 1975 with- 
in 80 days of the commencement of the 


amending ordinance and a tenant cannot be- ` 


allowed to fall back on any earlier appplica- 
tion. even though that application may be 
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more or less in terms of sub-sec. (b) of Sec- 
tion 13 (A) of the Act, as amended by Ordi- 
nance No. 26 of 1975. We are of the opinion 
that the view of Hon'ble Bhandari J., as his 
. Lordship then was, while di of Second 
Appeal No. 149 of 1961 (Raf) (Udaram v. Bar- 
katali) in Chunnilal’s Case 1966 Raj LW 295, 
is not correct and we are of the opinion that 
the view taken by Modi J., while referring 
this appeal to a larger bench, is the correct 


view, We answer the point framed by us ac- . 


cordingly, 


26. Moreover, a bare perusal of the rely 
of the defendant dated 1-9-72, which has 
been reproduced above, will make it clear 
that it cannot be treated as an application 
under S. 18 (A) (a) and (b) of the Act as 
amended by Ordinance.26 of 1975. Therefore, 
also, in our view the defendant cannot take 
any advantage out of it. 

27. The case be now listed before a Sin- 
gle Judge for decision of the appeal on other 


points. - 
Orders accordingly. 


AIR 1979 RAJASTHAN 74 
(JAIPUR BENCH) 
N. M. KASLIWAL, J. 


Gopilal, Petitioner v. State of Rajasthan 
and others, Respondents. 


Civil Writ Peta. No, 721 of 1878, D/- 
87-10-1978. 


(A) Rajasthan Panchayat Act (21 of 1933), 
Secs. 19, 18 and 24 — No confidence motion 
against sarpanch by panchas — Panchas need 
not be those whe have taken oath. 


Under Section 15 the oath or affirmation 
is necessary for a panch or sarpanch before 
entering upon his duty as such. So far as 
the moving of a motion of no confidence fs 
concerned Section 19 nowhere lays down 
that such motion of no confidence should be 
moved only by a panch who has taken oath 
of his office. It only speaks about any elect 
ed or co-opted panch. Thus a member of 
the panchayat as soon as he is elected or co- 
opted has a right to move a motion of no 
confidence against the sarpanch. The duties 
of the panchas have been mentioned in Sec- 
tion 24 and these duties cannot be performed 
by a panch before taking the oath of bis 
office. But this section nowhere lays down 


CW/CW/B124/78/CWM 
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the moving of no confidence motion as: one 
of the duties of a panch. (Para 8) 


(B) Rajasthan Panchayat and Nyaya’ Pan. 
chayat (General) Rules (1961), R. 15 (8) — 
Officiating Tahsildar presiding over the meet- 
ing in the absence of Tahsildar — Not illegal, 

_ (Para 4) 

(Cc) Raj. Panchayat and Nyaya Panchayat 
(General) Rules (1961),. R. 16 — Minor ir 
regularity or infraction of R. 16 in drawing 
proceedings of meeting — Effect — It can- 
not vitiate the meeting itself. (Para 6) 


Cases . Referred: Chronological Paras 
1975 WLN 524 4 
1968 Raj LW 418 a 
1968 Raf LW 81 a 
AIR 1957 Raj 134: 1987 Raj LW 69 2 
1957 Raj LW 536 a 


V. K. Bandhu, for Petitioner, M, R. Calla, — 
for Respondents, , 


ORDER :— The petitioner was elected as 
sarpanch of the Gram Panchayat Udaipura 
Tehsil Sikrai District Jaipur. On 10th Feb. 
1978, he was administered oath of the office 
of Sarpanch. Respondents Nos. 3 to 12 are 
the Panchas of the above Gram Panchayat 
duly elected. Respondents Nos. 18 and 14 
are the members of. the Gram Panchayat by 
co-option, A vote of no confidence was pass- 
ed by the Panchas in a meeting held on 28rd 
Sept. 1978. Out of 18 Panchas 11 Panchag 
voted in favour of the no-confidence motion 
and two panchas, out of whom, one was the 
sarpanch himself, voted against the no confi- 
dence motion. Shri Chiranji Lal Sharma, 
Officiating Tehsildar, Sikrai, who presided 
over the meeting, declared the no confidence 
motion to be passed against the petitioner, 
The petitioner by way of this writ petition 
has challenged the motion of no confidence 
passed in the meeting held on 28rd Sept. 
1978, The first contention of the learned 
counsel for the petitioner is that only res 
pondents Nos. 4, 5, 10, 11, 12 and 18 had 
taken the oath in the manner preseribed 
under R. 68 of the Election Rules on 8th 
May, 1978 and the rest of the respondents 
namely 3, 6, 7, 8, 8 and 14 have not taken 
the oath as yet. As such the panchas, who 
had not taken the oath, had no right to take 
part in the meeting on 28rd Sept. 1978 and 
further the respondent No. 3, who had also 
not taken the oath, had no right to move a 
motion óf no confidence against the peti 
tioner. It is further contended that the peti- 
toner had raised this objection before the 
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Presiding Officer and the Additional Distriot 
Development Officer, Jaipur District, Jaipur 
vide Annexure 2 dated 21st Sept. 1978, had 
also directed the Presiding Officer that be- 
fore starting of the proceedings, he should 
confirm that all the panchas had taken the 
bath in the prescribed manner. 


9. On the other hand, Shri Calla, appear 
ing on behalf of the respondent No. 3 has 
contended that all the panchas had taken the 
oath. He has also filed the affidavits of 
Kishori, Ramnath Singh, Chhaju Ram, MaF 
khan, Kalyan, Chander, Gulab Rai, Shanker 
and Girraf Prasad, the respondents, to the 
effect that they were administered oath and 
they were also taking part in the meeting of 
the Gram Panchayat since 10th Feb. 1978. 
It is further contended that all those forms 
containing the signatures of the panchas 
about taking oath are in the possession of 
the petitioner himself. It is further contend- 
ed that S. 19 of the Rajasthan Panchayat Act, 
1958 lays down a «provision for moving a 
motion of no confidence. Under sub-s. (1) of 
Section 19 a motion of no confidence can be 
moved by any elected or co-opted panch. 
Under sub-s. (2) of S. 19 if the motion against 
the sarpanch is carried by a ‘majority of not 
less than 8/4 of the total number of mem- 
bers of the panchayat including sarpanch but 
excluding the associated panchas then it 
would be a valid motion of no confidence 
Section 4 lays down about the constitution of 
panchayat, Under this section a panchayat 
shall consist of (a) A sarpanch, (b) such 
number of panchas not being less than 5 or 
more than 20 as the State Government may 
determine, elected from amongst qualified 
voters of the panchayat, (c) panchas co-opted 
under S. 9, and (d) presidents of all the ser 
vice co-operative societies in the panchayat 


circle certified, in the prescribed manner, as- 


holding office as such who shall, so long as 
they continue to be such presidents be ass 
sociate members of the panchayat. Thus the 
Udaipura Panchayat consisted of 18 panchas 
including sarpanch. S. 15 reads as under: 


“S. 15. Every panch or Sarpanch shall, 
before entering upon his duty as such, make 
and subscribe before the prescribed autho- 
rity an oath or affirmation in the prescribed 
form.” 

Learned PE therefore, contends that the 
oath or affirmation as contained in S. 15 is 
necessary before any panch or sarpanch enters 
upon his duty. Chap. I lays down the pro 


Gopilal v. State (Kasli wal J.) 
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visions for powers, duties; functions and ad- 


-ministration of panchas, Section 24 under 


this chapter lays down the duty of the pan: 
chas; learned counsel, therefore, contends 
that moving of no confidence motion is no 
part of the duties of the members of the 
panchayat and there was no necessity of tak- 
ing oath before moving a motion of no con- 
fidence against the sarpanch. Section 19, ac- 
cording to the learned counsel, only 
lays .down that a motion of no œn- 
fidence can be moved by any elected or 
co-opted panch and such motion will be car 
ried by a maojrity of not less than 3/4 of 
total number of the members of panchayat 
including sarpanch. Such total number of the 
members of the panchayat in the present. 
case was 18, the motion of no confidence was 
properly carried out by 11 members, con- 
stituted a mafority of not less than 8/4 of the 
total number of the members of the pan: 
chayat. Reliance is placed on Kanta Devi v. 
State of Rajasthan 1957 Raj LW 69: (AIR 
1957 Raj 814), Vishwanath v, Pt. Jha- 
man Lal, 1957 Raj LW 586, and 
Kumari Chandra Kala v. Lalooram, 1968 Raj 
LW 418. On the other hand the learned 
counsel for the petitioner on this point has 
placed reliance on Jyoti: Bai v. Civil Judge, 
Nagaur, 1963 Raj LW 81. © 


8.. Section 15 clearly lays down’ that every 
panch or sarpanch shali before entering upon 
his duty as such, make and subscribe before 
the prescribed authority the oath or affirma- . 
tion in the prescribed form. As such the 
oath or affirmation is necessary for a panch 
or sarpanch before entering upon his duty as 
such. So far as the moving of a motion ot 
no confidence is concerned Section 19 no- 
where lays down that such motion of no con- 
fidence should be moved only by a panch 
who has taken oath of his office. It only 
speaks about any elected or co-opted panch: 
Thus I am clearly of the opinion that a mem- 
ber of the panchayat as soon as he is elected 
or co-opted has a right to move a motion of 
no confidence against the sarpanch.. ‘The 
duties of the panchas have been mentioned in 
Section 24 and these duties cannot be per 
formed by.a panch before taking the oath of 
his office. But this section nowhere lays 
down the moving of no confidence motion as 
one of the duties of a panch, Thus in my view 
all the 18 panchas were entitled to take part 
in the proceedings for no confidence. motion 


moved against the petitioner. 
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4, Learned counsel for the petitioner has 
next contended that the respondent -No. 2, 
Additional District Development Officer, Jai 
pur District, Jaipur, had appointed the Tehsi- 
dar, Sikrai who presided at the special meet- 
ing dated 23rd Sept. 1978, for considering the 
motion of no confidence. ‘The Tehsildar, 
Sikrai, instead. of coming to the meeting sent 
Shri Chiranji Lal Sharma, who was Naib 
Tehsildar and as such he was not competent 
to-preside at the meeting being not an autho- 
rised person under R. 15 (8) of the Rajas- 
than Panchayat and Nyaya Panchayat (Gene 
ral) Rules, 1961. It is further contended that 
the said Shri Chiranji Lal Sharma had a 
grudge against the petitioner and against 
whom the petitioner had made a complaint 
on. 16th September, 1978, to the Collector. 
There is no force in this contention as well. 
Proceedings dated 28rd Sept., 1978, vide An- 
nexure 3 show that Shri Chiranji Lal Sharma, 
who presided over the meeting was working 
as officiating Tehsildar on the said date and 
in that cacacity he presided over the meeting. 
There is nothing wrong or illegal if the offi 
ciating Tebsildar presides over the meeting- 
in the absence of the Tehsildar. Mr. Calla has 
also cited Bhoorakhan v. State of Rajasthan, 
1975 WLN 524, in this-respect. The allega- 
tion regarding ‘bias as stated in para 8 of 
the writ petition is wholly vague and insuffi- 
cient to hold that Shri Chiranji Lal Sharma 
could have ‘any bias against the petitioner: No 
details or particulars of ‘such. grudge have at 
all been mentioned, nor amiy ‘copy of the al 
leged complaint made by the petitioner on 
16th Sept. 1978, to the Collector had been 
brought to the notice of this court, 


5. It is next contended by the learned 
counsel for the petitioner that the respondent 
No. 14 was not a voter, but she personating 
herself to be a voter managed to get herself 
co-opted. She impersonated for Smt. Gulab 
Bai w/o Shri Hari Singh at S. No. 161 of 
the voter list of Ward No. 2, Udaipura. It 
. bas been recorded in Annexure 3 that a re 
port of the Secretary was taken in this con- 
nection, and the Secretary in. his report made 
it clear that he was all along sesing the same 
Gulab Bai and the register also contained 
her signatures. There is thus no force in this 
contention as well, Even otherwise if the vote 
of Smt. Gulab Bai be excluded still the motion 
‘of no confidence supported by the remaining 
10 panchas constitutes a mafority of not less 


than 8/4 of.the total number of the members 7 


eé'the panchayat. ` ` 


, 
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@. Lastly it was contended that the pre- 
siding officer didnot record the proceedings 
of the meeting in accordance with R. 16 of 
the Rajasthan Panchayat and Nyaya Pancha 
yat (General) Rules, 1961. Learned counsel 
for the petitioner failed to point out as to in 
what manner the proceedings of the meetin 
were not in accordance with Rule 16 and i 
any case a minor irrégularity or infraction of 
R. 16 in drawing the proceedings of the meet- 
ing shall not vitiate the meeting itself. 


7. I may in the end further point out 
that all the panchas have filed affadavits be- 
fore this court stating that they had no con- 
fidence in the petitioner sarpanch and only 
one panch Devi Singh is in support of the 
Petitioner. In democratic institutions like. 
Gram Panchayat where 11 panchas out of 
18, are not in support of the sarpanch and 
only one is supporting him, no relief could 
be granted to the petitioner in the exercisé 
reacts jurisdiction’ of this Court, - 

- No other- point was. argued by the 
learned counsel for the petitioner; ` 

9. In the result, this writ petition fails 
and is hereby dismissed‘ summarily. 

a4 ` Petition dismissed. 
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S. K., MAL LODHA, J. 
‘Hajari Ram, Petitioner v. ‘The Mantri, 
Khadi Mandir, Bikaner, Non-petitioner:. .. 
— Civil Revns: Nos. 238 ‘and 244° of 1978, 
D/- 1-8-1979.* if. * 


(A) Payment of Wages Act (4 of 1936), 
Section 17 (1A) — Appeal — Amount to be 
deposited before filing’ an appeal — Deposit 
by cheque is a valid tender. ; 

In an appeal under S. 17, the amount to 
be deposited in view of the direction under 
Section 15 (8) was deposited by a cheque be- 
fore the time for filing an appeal had expir- 
ed. The Authority issued the certificate on 
the same date on which cheque was pro- 
duced. The Authority, by treating the 
cheque as valid tender, stated in the cert 
ficate that the amount has been deposited in 
pursuance of the direction issued by it. The 
certificate was filed along with the memo of 


‘?(Against orders of Jasraj Chopra, Dist. J. 
. Bikaner, D/- 5-7-1978 and 28-4-1978, res- 
peotively.) pe 
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appeal. However, the cheque was encashed 
aie tho pened: of limitation Joe filing. te 
appeal had expired. 

` Held that there was sufficient compliance 
with the provisions of S. 17 (1A). The Au- 


thority had accepted the cheque treating it as 


a deposit of the amount in pursuance of the 
direction and then it had issued the certifi- 
cate which was filed with memo of appeal 
in view of S. 17 (1A). It could not be said 
that the certificate could only be issued by 
the authority after actual deposit of the 
amount viz, on encashment of the cheque. 
(Case law discussed). - (Para 9) 

Anno: ATR Manual (8rd Edn.), Payment 
of Wages Act, S. 17, N. 1. 

(B) Civil P. C. (8 of 1908), O. 18, R. 2 — 
Statement of the case by the parties — Re- 
cording procedure, 

“Where the statement of party to the case 
was partly recorded on one day and subse- 
quently on some other day the same party 
gave its statement in writing, the recording 
could not be said to be in accordance with 
the provisions of O. 18. (Para 14) 

Anno : AIR Comm. C. P. C. (9th Edn), 
O. 18, R.2,N.1, - 


(C) Limitation Act (86 of 1969), 8. & — 
Payment of Wages Act, Ss. 15 (2), 17 — Ap- 
plication under S. 15 (2), filed after expiry 
of limitation —: Application for condonation 
of delay granted by authority — Appeal 
against — Appellate court can decide the cor- 
rectness of the order of condonation — Aw 
thority not recording. reasons for condonation 
— Order granting condonation liable to be 
set aside. (Case law discussed). (Para 16) 

‘Anno: ATR Manual: (8rd Edn.),: Payment of 
Wages Act, S. 15, N., 8, S. 17, N. I; AIR 
Comm., Limitation Act (5th Edn.), S. 5, N. 6. 


Cases Referred: Chronological Paras 


(1978) Civil .Revn, No. 574 of 1874, 
4-12-1978 (Raj) - . 
1977 Lab IC 1888 (Mad) 8,11 
AIR 1976 SC 2229 : (1976) 4 SCC 855 9 
1975 Lab IC 274 (Pat) . 8, 10, 1ł 
AIR 1974 Pat 159 : 1975 Ren CJ 214 8 
1974 Lab IC. 745 : (1973) 2 Serv LR 489 
(Punj). i . 16 
1973 Lab IC 383 (Gav) 


6,9 
1970 Lab IC 1082 (Andh Praj © 8 
ATR 1967 All 459 . -16 
1965 Raj LW 210 > titi 
ATR 1962 A 144 > - 16 
AIR 1960 Orissa 38- co ag 
ATR 1980 Pat 118: es et | 
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AIR 1957 Him Pra 26 E) 
AIR 1956 Madh B 139 16 
AIR 1956 Pat 299 8, 9 
AIR 1954 -Bom 597 16 
AIR 1954 Bom .78 16 
ATR 1954 Cal 453 .. & 12 
AIR 1951 Pat 260 | 9 
L. R. Mehta, for Petitioner; Parmatma 


Sharan, for Non-petitioner, 

ORDER :— These are two connected revi- 
sions and as they have been heard together, 
it will be convenient to dispose them of by a 
common judgment, ~ 


2% The petitioner submitted an applica- 
tion under Sec. 18 (2) of the Payment of 
Wages Act, 1986 (No. IV of 1986) (herein- 
after referred to as ‘the Act’) before the At 
aie Gg under the Act (for short ‘the Authority’ 

) at Bikaner, on July 21, 1972 against 
the non-petitioner. The petitioner and the non- 
petitioner will hereafter be referred to as ‘the 
employee’ and ‘the employer’ respectively., 
It was stated in the application by the em- 
ployee that the employer had not paid wages 
from August 28, 1970 to May 81, 1972 @ 
Rs, 200/- per month. The total amount of 
wages payable to the employee on account 
of the aforesaid period was assessed at 
Rupees 4258.84 p. Along with this applica- 
tion, a separate application for condoning 
delay was submitted as the claim for wages 
for the period from August 28, 1970 to June 


,80, 1971 was not within the period prescrib- 


ed by proviso to Section 15 (2) of the Act. . 
The facts, which constituted sufficient cause 
for not making the application within the 
prescribed period were mentioned in. that 
application. The Authority issued notice to 
the employee on August 5, 1972 to show 
cause as to why the application should not 
be rejected as it was time barred. Copy, along 
with copy of the notice was also sent to the 
employer for appearing before the Autho- 
rity on the aforesaid date. - oi 


3. On August 5, 1972, the employer sub- 
mitted a reply contending that the applicant 
was not the employee of the employer dur- 
ing the aforesaid period from August 28, 
1970 to May 31, 1972 and, therefore, he was 
not entitled to any wages for the said period. 
The employer questioned the locus standi of 


-the employee to submit the application. A 
-plea was also taken that the claim of the 


employee was not witlm limitation, 


4,. ‘On. September 29, 1972, the following 
four issues were framed by the Authority 
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which. when translated into English, read as 
ucder,—~ 

(1) Whether the applicant was in the em- 
ployment of the non-applicant? f 

(2) Whether the non-applicant had üle- 
gally deducted the wages of the applicant? 

(3) Whether the claim is time-barred? 

(4) Relief, 


The case was ordered to be posted for the 
evidence of the employee on Oct. 21, 1972. 
On July 28, 1973, in the absence of the par- 
ties, the Authority ordered that the case be 
fixed on August 7, 1978 for arguments on the 
application for condonation’ of delay sub- 
mitted with the claim application and notices 
be sent in this behalf to both the parties. On 
August 11, 1978, the court, with respect to 
the fact whether the claim is time-barred, 
recorded that an issue has already been fram- 
ed on September 29, 1972 and that counsel 
for the employer agreed that the claim may 
be decided on merits which will also include 
decision on the question of limitation. After 
trying the claim, the ‘Authority ordered that 
the employer should.pay to the employee 
Rs. 4258.34 p. on account of arrears of wages 
and Rs. 4258.84 p. as compensation. The Au- 
thority issued the direction for the payment, of 
Rs. 8506.68 p. within 30 days from the date 
of the order under S.-15 (8) of the Act which 
was passed on November 14, 1977. The Au- 
thority recorded the following findings,— 

(1) That’ the employee: was in service of 
the employer; C : ; 

(2) That the employer illegally deducted 
the wages of the employee; and ` : 

(8) That there was sufficient cause for not 


making the application in respect of arrears - 


of wages which were not within limitation. 


5. Feeling aggrieved by the order and 
direction made under S. 15 (8) of the Act, 
the employer preferred an appeal under Sec- 
tion 17 of the Act before the learned District 
Judge, Bikaner on Jan. 21, 1978. Along with 
the appeal, a certificate under S. 17 of the 
Act was submitted certifying that the 
employer has deposited a sum of Rupees 
8506.68 by Che. No. AC 888481: D/- 


98-12-1977 against the direction issued ‘on ` 


November 17, 1977, in the case and that 
there remains nothing outstanding against 
the direction issued in the case. In the 
memo of appeal, in para 22, it was, inter alia, 
mentioned that cashier of the Authority was 
on leave and there was strike in the Bank 
and, therefore, the receipt of the amount of 
the cheque could not be obtained and it will 
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be produced as soon as it is received. The 
appeal was ordered to be registered on Janu- | 
ary 5, 1978. On April 26, 1978, a preliminary 
objection was raised thatas the amount in 
pursuance of the direction was deposited by . 
on, the appeal not be registered. The 
learned District Judge heard arguments on 
this preliminary objection and overruled it 
holding that the delivery of the cheque for 
the sum to the Authority amounted to a valid 
tender in the eye of law and in these circum: 
stances, the objection that the appeal could 
not be entertained; was rejected. This order 
was passed on April 26, 1978. Against this 
order, the employee has preferred S, B. Civil 
Revision No. 244 of 1978, o 


6. The learned District Judge heard argu- 
ments in the appeal on June 18, 1978 and 
allowed it by his order dated July 5, 1978. 


.He set aside the order of the Authority dated 


November 14, 1977 and the direction issued 
in pursuance thereof and remanded the case 
to the Authority for re-hearing the case and 
deciding the application ‘of. the employes 
under S. 15 (2) of the Act afresh in the light 
of the observations made by him in’ the order 
dated July 5, 1978. Being dissatisfied. with 
the order dated July’ 5, 1978. the employee 
a ates S. B: Civil Revision No, 288 of 


7. ‘I have heard Mr. L. R. Mehta, learned 
counsel for the employee and Mr. Parmatma 
Sharan, learned counsel for ‘the employer and 
have ‘also gone through the record of the 

8. It was contended by the learned coun- 
sel for the petitioner that the learned District 
Judge has exercised his jurisdiction illegally ` 
in entertaining the appeal and deciding it, 
He submitted that ‘as there was no compli- 
ance of Section 17 (1A) of the Act, the ap- 
peal did not lie and as such, the preliminary 
objection raised on April 26, 1978 should 
bave been accepted. The following facts are 
not in dispute before me. The appeal under 
S. 17 of the Act was lodged on January 2, 
1978; the cheque for the amount ‘in pursu- 
ance of the direction was delivered to: the 
Authority on December 28, 1977 and the 
certificate under S; 17-(1A) was issued by the 
Authority on the same day i. e. December 29, 
1977. The limitation for filing the appeal ex- 
pired on January 7, 1978 and the ‘cheque 
was encashed on January’ 12, 1978. Learned 
counsel urged that as actual deposit of the 
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amount payable under the direction appealed 
against was not made by the employer with 
the Authority, the requirement of `S. 17 (1A) 
of the Act was not satisfied and, therefore, 
according to him, the payment of the amount 
of cheque received after the expiry of period 
of limitation cannot be of any avail to the 
employer, ‘for, the deposit of actual amount 
with the Authority should be prior to the ex- 
pity of period of limitation. Learned counsel 
submitted that the provisions of S. 17 (1A) 
are mandatory and the view taken by the 
learned District Judge that the delivery of 
the cheque was a valid tender and, there- 
fore, the certificate issued by the Authority 
showing the receipt of the cheque met the 
requirements of S. 17 (1A), is manifestly iL 
legal. In support of his arguments, Mr. Mehta 
placed strong reliance on Bhurangya Coal 
Co. Ltd. v, Sahabjan Mian AIR 1956 Pat 
299. The Bihar Journals Ltd. v. Nityanand 
Singh AIR 1959 Pat 112, Central Engineer- 
ing Corporation v. Dorai Raj. AIR 1960 Orissa 
89. The Hyderabad Chemicals and Fertilizers 
Ltd. v. Mohammed Basheer Khan 1970 Lab 
IC 1082 (Andh Pra), Sailendra Kumar Dutta 
v. General Manager, Gauhati Refinery, Indian 
Oil Corporation Ltd. 1978 Lab IC 888 (Gau), 
Khetaram Manoharlal v. Sankar Mandal, 1978 
Lab IC 274 (Pat) and R. Sankaran v. The 
Presiding Officer, Additional Labour Court, 
Madras 1977 Lab IC 1888 (Mad). 


9. I have bestowed my earnest considera- 
tion to the arguments of the learned counsel, 

Section 17 (LAJ of the Act reads as 
under, — : 


(1A) No appeal under Clause (1) of sub- 
section (1) shall lie unless the Memorandum 
of Appeal is accompanied by a certificate by 
the authority to the effect that the appellant 
has deposited the amount payable under the 
direction appealed against, 

I had occasion to examine the provisions of 
S. 17 (1) of the Act in Tulsiram pe Upbhokta 
Sahakari Bhandar, Ward No. 25, Jodhpur, 
(Civil Revn. No. 574 of 1974, decided on 
December 4, 1978) (Raj). After noticing Ram- 
niwas Khandelwal v. Mt. Mariam, AIR 1951 
Pat 260, Bhurangya Coal Ltd.'s case, the 
Bihar Journals Ltd.'s. case, B. P. Nandy v. 
Genéral Manager, East India Rly. AIR 1954 
Cal 458, and Sadaram v. Chhoturam, AIR 
1957 Him Pra 26 and Sailendra Kumar 
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Dutta’s case. I had reached the conclusion 
that the non-production of the certificate 
within the period of limitation with the ap- 
peal when amount in pursuance of the dires 
tion was deposited before filing the appeal 
it cannot be treated as having become time- 
barred and, therefore, I did not agree with 
the argument raised on behalf of the peti- 
tioner-employee in that case that the memo 
of appeal as filed on January. 5, 1973 was 
not properly presented as it was not accom- 
panied by the certificate as required by Sec- 
tion 17 (1A) of the Act. After examining the 
provisions of S. 17 (1A) of the Act, and R. 12 
of the Rajasthan Payment of Wages (Pro- 
cedure) Rules, 1961, in Tulsiram’s case 
(supra), it was observed by me that the cer- 
tificate of the authority to the effect that the 


_ appellant had deposited the amount payable 


under the order or direction appealed against, 
is a very material document which the law en- 
joins to be filed in order that the appeal may 
be entertained, but the non-production of 
the certificate within the period of limitation 
prescribed for preferring the appeal would 
not make it barred by time. In that case, it 
was held that the memorandum of appeal 
duly accompanied by the certified copy of 
the order or direction appealed against was 
submitted within. limitation as the amount 
payable under order or direction was deposit- 
ed with the Authority before the appeal was 
filed. The object of Section 17 (1A) of the 
Act is that it attempts to put a stop to use- 
less and harassing litigation against a poor 
deprived 
of his just dues and has to depend on the 
amount of wages for his sustenance. -It is to 
assure an employee that he will receive the 
amount of wages awarded to him in case ap- 
peal fails as an appeal postpones his right 
to receive the amount of wages. It is for the 
Authority against whose direction or order 
an appeal is preferred to be satisfled that the 
appellant has deposited the amount payable. 
In this case, the cheque for the amount in 
pursuance of the direction was delivered to 
the Authority on December 28, 1977 and it 
was satisfied that it amounted to a valid 
deposit In pursuance of the direction and 
that led to the issuance of the certificate on 
the same date, The Hmitation for filing the 
appeal expired on January 7, 1978 and the 
cheque was delivered and the certificate was 
issued on December 28, 1977.. It is no doubt 
true thet cheque is a conditional payment 
still. the delivery of the cheque on December 
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(28, 1977 which was encashed on January 12, 


1978 constituted valid tender to the Autho-. 


rity which issued the certificate under Sec- 
tion 17 (1A) of the Act to the effect that “the 


employer has deposited.a sum of Rupees. 


8506.68 by cheque No. AC 838481 D/- 28-12- 
77. with it on December 28, 1977 against the 
direction issued by it on Nov. 17, 1977. Whe- 
ther a payment by cheque is a valid tender 
or not came up for consideration in Damadt- 
lal v, Parashram, (1976) 4 SCC 855: (AIR 
1976 SC 2229). In para. 18 of the report, it 
was observed, 

Mee cul ceded Tt is well settled that a cheque 
sent in payment of a debt on the request of 
the creditor, unless dishonoured, operates as 
valid discharge of the debt...... We agree 
with the view taken by the High Court on 
the point. Rent is payable in the same 
manner. as any other debt and the debtor 
has to pay bis creditor fo, cath: or other: logal 
tender,.......: 


Their Lordships of the Supreme Court ex- 

cerpted from the judgment of the High Court 

what it has said on the validity of the tender 

of rent by cheque. The High Court had ob- 
ed. ` 


n irea In the highly developed society 
payment by cheque has become more con- 
venient mode of discharging one’s obligation. 
If a cheque is an instrument which repre 
sents and produces cash and it is treated as 
such by businessmen, there is no reason why 
the archaic principle of the common law 
should be followed in deciding the question 
as to whether the handing over of the cheque 
is not a sufficient tender of the arrears of 
rent if the cheque in drawn for that amount. 
It is no doubt true that the issuance of the 
cheque does not operate as a discharge of 
the obligation unless it is encashed, and it 
is treated as a conditional payment, yet.... 
this is a sufficient tender of the arrears if the 
cheque is not dishonoured”. 


In Union of India v. Akhawrl Harendra 
Narain Singh, 1975 Ren CJ 214: (AIR 1974 
Pat 159) it was held that payment of 
the amount by cheque is a valid tender. The 
argument that the certificate could only be 
issued by the Authority after the actual de- 
posit of the amount in pursuance of the 
direction made by the Authority, in 
my humble opinion is not correct. In the 
facts and circumstances of this | case, . 
learned District Judge, in, my. opinion, had ` 
furisdiction to entertain the appeal when the 
a ee et wee erat on 
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1976 overruling the preliminary objection 
that the appeal could not have been register- 
ed, is correct, 


10. A Division Bench of the Patna High 
Court in Khetram Manoharlal’s case (1975 
Lab IC 274) (Pat), while considering the pro- ` 
visions of S. 80 (1) and Section 8 (2) of the 
Workmen’s Compensation Act, held that’ 
under a specific enactment (Workmen’s Com- 
pensation Act), there is no right of appeal 
unless given by the Statute expressly and if ` 
there is no substantive right of appeal in’ 
such cases, then the right of appeal confer- 
red by a special statutory provision must also 
be cribbed and confined to the conditions and 
limitations imposed for the purpose of main- 
taining an appeal. It was further observed,— 

ee If the statute (Sections 30 (1) and 
8 (2) of the Act (1923)) says that a right of.. 
appeal will be subject only to the ie emg 
by the appellant of a technical formality, it 
will not be proper for the Courts of Law. 
to sit in judgment over the wisdom of ‘the. , 
Legislature and to hold that any such techni... 
on requirement must not be rigidly adhered .. 


11. In Khetram Manoharlal’s case (1975 
Lab IC 274) (Pat), Bihar Journals Ltd.’s case _ 
(AIR 1959 Pat 112) was noticed. Rule 9 ot , 
the Workmen’s Compensation Rules, 1924, . 
Jays down that an employer depositing com- .. 
pensation in accordance with sub-section (2). 
of Section 8 shall furnish therewith a state- - 
ment in Form ‘D’ and shall be given a receipt - . 
in form ‘g. Section 8 (8) of the Workmen’s +- 
Compensation Act provides that the receipt ` 
of the Commissioner shall be a sufficient dis- ` 
charge in respect of any compensation de: © 
posited with him. In accordance with- the - 


aforesaid provision of the Workmen’s Cont .. 


pensation Act, 1928 and Rule 9 of the Work- 
men’s Compensation Rules, 1924, the argur. 
ment that it would be rather hypertechnical’ _ 


“fo hold that even though ‘the’ money had” 
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been deposited to the credit of the workman 
concerned in the Government treasury and, a 
certificate of the Commissioner though not 
in Form E had been filed along with the 
memorandum of appeal, yet the appeal be 
held to be not maintainable merely for the 
.non-compliance with Forms D and E men- 
tioned above, was rejected. This case is, 
therefore, clearly distinguishable. In R. 
Sankaran’s case (1977 Lab IC 1838) (Mad), 
Section 25-F of the Industrial Disputes Act, 
1947 was considered.in the two inter-con- 
nected writ petitions. In that case, the re- 
trenchment compensation was actually paid 
on January 23, 1970 at 4.15 p. m. by a 
cheque, it. was after the close of banking 
hours. Though the retrenchment compensa- 
tion was paid by a cheque on the same day 
when the reternchment order was passed, but 
it was after the banking hours. After noticing 
_three requirements of the valid retrenchment 
under Section 25-F of the Industrial Disputes 
Act, the learned singlé Judge of the Madras 
High Court observed that in that case, 
undoubtedly the cheque was sent after the 
banking hours and, therefore, the workman 
was not in a position to encash the cheque 
on the same day on which the order of re- 
trenchment was issued i. e. on June 23, 1970. 
In para 18 of the report, it is stated that— 
SA EONA Mr. M. R. Narayanaswami fairly 
concedes there is no question of estoppel and 
the Labour Court in this regard has not cor- 
rectly appreciated the argument of the mana- 
gement, What was contended was in so far 
as the cheque was encashed the next day, 
it would amount to waiver. I am unable to 
accept this argument of waiver. Where the 
Statute itself says it is a condition precedent, 
there can be no question of waiver.” 
After noticing the relevant provisions of the 
other Acts and a decision of the Madras 
High Court, the learned Judge concluded 
that there was violation of Section 25-F. 
R. Sankaran’s case is of no . avail as ina that 
„case, the question which cropped up for con- 
sideration was altogether different. 


12. So far as Central Engineering Cor- 
poration’s case (AIR 1960 Orissa 39) is con- 
cerned. it may be stated that after con- 
sidering Section 30 (1), third proviso of the 
Workmen’s Compensation Act, 1928, the 
learned Judge observed that the proviso is 
mandatory and not merely directory. In that 
case, on behalf of the workman-respondent, 
a preliminary point as to the maintainability 
of the appeal was raised and the contention 
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-was that no certificate by the Commissioner 


to the effect that the employer-appellant had 
deposited with him the amount payable under 
the order appealed against having accompani- 
ed the memorandum of appeal as required 
by the third proviso to S. 30 (1) of the Act, 
the appcal did not lie, for, the proviso, ac- 
cording to the learned counsel appearing for 
the workman-respondent was mandatory and 
not merely directory, After noticing the de- 
cision reported in B. P., Nandy’s case 
(AIR 1954 Cal 453), the learned Judge came 
to the conclusion that the appeal before him 
certainly placed the workman’s right to com- 
pensation in jeopardy and, theréfore, the law 
requires that security for the workman must 
be provided for by the deposit of the award 
amount. He, after following the aforesaid Cat- 
cutta decision, AIR 1954 Cal 453, held that 
the appeal was not maintainable, In the case 
before me, as stated above, the memorandum 
of appeal was accompanied by a certificate 
of the Authority in which it was clearly recit- 
ed that the employer has deposited a sum 
by cheque and that there remained nothing 
outstanding against the direction issued by 
it in the case. The Central Engineering Cor- 
poration’s case, AIR 1960 Orissa 89 in my 
opinion, is of no help to the learned counsel 
for the petitioner. 


12A. Revision No. 244 of 1978 has, thus, 
no merit, 


18. Now, I take S. B, Civil Revision 
No. 238 of 1978. The Authority, on the 
basis of the order Ex. P1 held that the peti- 
tioner was the employee of the employer. 
The learned District Judge, after examining 
the reasons given by the Authority, came to 
the conclusion that the finding given by the 
Authority in respect of issue No. 1 suffers 
from various infirmities. He, therefore, re- 
manded the case to the Authority for decid- 
ing the question as to whether the petitioner 
was the employee of the employer after giv- 
ing an opportunity to the parties for prov- 
ing the documents in accordance with the 
provisions of the Evidence Act and also by 
permitting them to lead oral evidence, Learn- 
ed counsel appearing for the employer did 
not dispute before me that the Authority 
could not determine the question as to whe- 
ther the petitioner was the employee of the 
employer. - 

14. ` In connection with issue No. 1, the 
employee is required to establish that he was 
employed by the employer. According to 
Section 3 of the Act, every employer is res- 
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ponsible for the payment to persons employ- 
ed by him of all wages required to be paid. 
Section 4 provides for fixing of wage periods 
and Section 5 deals with time of payment of 
Wages. Scction 18 of the Act provides that 
only such: provisions of the Code of Civil 
Procedure are applicable as relate to the 
taking of evidence and of enforcing the at- 
tendance of witnesses and compelling pro- 
duction of documents. Section 18 refers to 
the proceedings before the Authority appoint- 
ed under the Act. The provisions of Rule 11 
of the Payment of Wages Erocedure), Rules, 
1937 read as under,— 


“il. Exercise of powers.— In exercising 
the powers of a Civil Court conferred by 
Section 18, the Authority. shall be guided in 
respect of procedure by the relevant orders 
of the first Schedule of the Code of Civil 
Procedure, 1908, with such alterations as the 
Authority may find necessary, not affecting 
their substance. for adapting them to. the 
matter before. him, and save where they con- 
flict with the express preeieiong of the Act 
or these rules.” 


A, perusal of this rule shows that the Autho- 
rity is to be guided in exercising the powers 
of a Civil Court conferred by Section 18 of 
the Act in respect of the procedure prescrib- 
ed by the relevant Orders of the first Sche- 
dule of the Code of Civil Procedure with 
such alterations as the Authority may find 
necessary and which do not affect their sub- 
stance for adopting them to the matters be- 
fore it. If there is any conflict between the 
provisions of the Code of Civil Procedure 
and the express provisions of the Act or the 
Rules, such provisions of the Code of Civil 
Procedure will not apply. The relevant pro- 
visions of the Code of Civil Procedure relat- 
ing to (1) the recording of evidence are con- 
tained in O. XVIII and O. XIX, (2) summon- 
ing and enforcing the attendance of witnesses 
for the purpose of recording evidence are 
Sections 31 and 32 and O. XVI and (8) pro- 
‘duction of documents, O. XIII, Besides these, 
the provisions of O. XL C. P. C. are also 
applicable to proceedings before the Autho- 
rity as inspection is only step in aid of the 
final production of documents. A perusal of 
the order-sheets of the Authority shows that 
on various occasions, time was sought on be- 
half of the employee for getting the docu- 
ments summoned and produced.’ The state- 
ment of the employee was partly recorded 
on May 6, 1976. On July 27, 1976, the em- 
ployee gave his statement in writing 
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to the Authority, This was an unusual 


procedure adopted by ‘the Authority as 
it recorded the employee's statement) 
on oath in part. Tereafter, part of the 


cross-€xamination was conducted on Febu- 
ary 22, 1977, Cross-examination of the em- 
ployeé was completed on May 29, 1977. On 
behalf of the employee, the statement ot 
Shyamdas was recorded on June 22, 1977 and 
the statement of Kishanaram was recorded on 
August 4, 1977. On that day, i. e. on August 
4, 1977, the employee closed his evidence. 
The learned District Judge has observed that 
(1) the document Ex. P1 has not been prov- 
ed, (2) the copies of the diaries have neither 
been proved nor exhibited and (8) the origi- 
nal diaries were not produced, though avail- 
able. He has further recorded that the re- 
port of the Reconciliation Officer has neither 
been exhibited nor proved. In these circum- 
stances, the docunientary evidence produced 
by the employee could not form basis for de- 
ciding issue No. 1 as provisions of O, XIT, 
C. P. C. were not complied with. Apart from 
it, as stated above, the statement of the em- 
ployee was partly recorded by the Authority 
and on July 27, 1976. the employee submit- 
ted his statement in writing which was in the 
circumstances of this case not in accordance 
with the provisions of O. XVIII, C: P. C. as 


the Authority had already recorded the em- 


ployee’s statement on oath in part, In these 

circumstances, in my opinion, the learned 
District Judge was right when he held that 
the proper procedure for recording of evi- 
dence and production and proof of docu- 
meuts was not followed by the Authority. 


15. The Authority decided issue No. 2 
on the basis of the finding given by it in res- 
pect of issue No. 1. The Authority was of 
the opinion that the employer has made il- 


‘legal deductions from the’ wages’ of the’ em- 


ployee. The Authority did not examine the 
evidence of the employee. The learned Dis- 
trict Judge was of the opinion that in view 
of the statement in writing, dated July 27, 
1976, it was necessary for the employee to 
show in what manner wages which were 
paid to him in advance, were utilised, where- 
in he admitted that wages used to be paid to 
him in advance. While deciding issue No. 2, 
the Authority ignored this aspect of the case 
and did not scrutinize the evidence led by 
the employee, In order to arrive at a cor- 
rect finding in respect of issue No. 2,- the 
direction has been rightly made by ‘the lean: 
ed District Judge to examine this ‘aspect of 
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the matter by giving a proper opportunity to 
the employee. 

16. So far as the question of condonation: 
of delay is concerned which forms the sub- 
ject matter of issue No. 3, the Authority has 
merely recorded that the reasons which have 
been given by the employee for condoning 
the delay are taken as sufficient and in the 
interest of justice, delay in respect of the 
wages which are barred by time, is condon- 
ed. In Tulsiram’s case (supra), after consider- 
ing the provisions of S. 15 (2), (8)-and (4) 
and Sheo Prasad v. Addl. District Judge, 
Moradabad, AIR 1962 All 144; Divnl. Supdt. 
Northern Rly. Allahabad v., Hukumchand 
Jain, AIR 1967 All 459 and Divisional Per- 
sonnel Officer, Northern Rly. v. Regional 
Labour Commissioner (Central) Jabalpur, 
1965 Raj LW 210, it was held by me that 
it is open to the Appellate Court (District 
Judge) while hearing on appeal under Sec- 
tion 17 (1) of the Act to enter into a question 
whether the Authority was justified in con- 
doning delay under S. 15 (2) of the Act. I 
respectfully dissented from Hans Raj Octroi 
Moharrir, Municipal Committee, Sangrur 
v. Municipal Committee, Sangrur, 
(1978) 2 Serv LR 489 : (1974 Lab IC 745) 
(Punj), Prem Narain Amritlal Varma v. Divi- 
sional Traffic Manager, AIR 1954 Bom 78, 
and Payment of Wages Inspector MB Govt. 
v. Bramhodatta Bagrodia, AIR 1956 Madh B 
153. Jagatnarayan, J. as he then was, in Divi- 
sional Personnel Officers case (1965 Raj 
LW 210), observed, — 


“Sufficient cause contemplated by the pro- 
viso is a cause sufficient in law and the suffi- 
ciency of the cause is to be decided not by 
the discretion of the Authority but by proper 
legal principles”. . 
In that case, the application was filed beyond 
the period of six months prescribed under 
S. 15 (2). An objection was taken that the 
applicant was not entitled to claim the deduc- 
tions made during the period of six months 
immediately preceding the application. An 
issue was framed on the point by the Autho- 
rity. He decided the issue in favour of the 
applicant without appending any reasons. It 
‘was held that the Authority acted improperly 
in not appending reasons in its order dated 
May 6, 1963. Following Sitaram v, M. N. 
Nagrashna, AIR 1954 Bom 587, the learned 
Judge took the view that the sufficient cause 
which has got to be established under the 
second proviso to Section 15 (2) is not any 
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cause which, in the opinion of the Autho- 
rity, is sufficient. In the case before me, the 
Authority has not examined the sufficiency 
of cause under S. 15 (2) in the light of the 
reasons mentioned in the application for con- 
donation ‘of delay and the evidence in sup- 
port thereof. For condoning delay, reasons 
are necessary and such reasons are to be 
supported by evidence. Under S. 15 (2) pro-|. 
viso, the application of the employee, beyond 
a period of 12 months can be admitted, when 
the employee satisfies “the Authority that he 
had sufficient cause for not making the ap- 
plication within twelve months from’ the date 
on which the payment of his wages was due 
to be made, or from the date on which the 
deductions from the wages were made, While 
determining issue No. 3, the employee is only 
required to show sufficient cause for not 
presenting the application for wages for the 
period from August 23, 1970 to June 30, 
1971. The learned District Judge did not 
clarify this when he examined the finding on 
issue No, 3. The employee will be required 
to show sufficient cause for not presenting 
the application in time in respect of the 
r from August 23, 1970 to June 30, 
1971. 


17. For the reasons mentioned above, the 
learned District Judge was right in: setting 
aside the findings of the Authority in regard 
to the issues Nos. 1, 2 and 3, and remanding 
the case to it for deciding the aforesaid issues 
afresh on merits after giving fresh opportu- 
nity to the parties to lead evidence. I do not 
agree with the learned counsel for the peti- 
tioner-employee that in doing so, the learn- 
ed District Judge has either exercised his 
jurisdiction illegally or with material irregu- 
larity. It is hoped that the Authority will dis- 
pose of the employee’s application under Sec- 
tion 15 (2) of the Act expeditiously in the 
light of the directions made by the learned 
District Judge and keeping in view the ob- 
servations made hereinabove. 


18. No case for interference with the 
oiders under revisions is made out. 


19. The result is that both the revisions 
are dismissed. In the circumstances of the 
caSe, the partes are left to bear their own 
costs. >: 

Petitions dismissed. 





‘84 Raj. {Prs, 1-3] 


. AIR 1979 RAJASTHAN 84 
S. N. MODI, J. 
Padma Ram, Appellant v. 
Devi, Respondent. ` 
Civil Misc, Appeal No. 155 of 1976, D/- 
13-7-1977.* 


(A) Arbitration Act (10 of 1940), S. 34 
— Stay of suit — Notice issued prior to 
suit — Failure of defendant to reply — 
Unwillingness on his part to resort to 
arbitration cannot be inferred. 


The conduct of the defendant in not 
replying the notice issued by the plain- 
tiff does not amount to waiver and does 
not give rise to the inference of un- 
willingness on the part of the defendant 
to resort to arbitration proceedings. 

(Para 6) 

Section 34 gives a statutory right to a 
party to move the court for stay of pro- 
ceeding after the proceedings are taken. 
against him. The mere silence on the 
part of a defendant before the suit can- 
not deprive him of his statutory right 
granted under the said section. A notice 
by the plaintiff prior to the filing of the 
suit does not impose any duty on the 
defendant ‘to reply to the allegations of 
the plaintiff. The object of the notice 
before the suit is to give time to the 
defendant to think and decide whether 
he would like to contest the claim of the 
plaintiff. AIR 1947 Lah 215 and _ILR 
(1960) 10 Raj 1244, Rel. on. (Para 6) 

Anno: AIR Manual (8rd Edn.) Arbi- 
tration Act (1940), S. 34 N. 9. 

(B) Arbitration Act (10 of 1940), S. 34 
— Stay. application — Contents .of — 
Defendant’s readiness and willingness 
must be specifically averred 
be supported by affidavit. 


. The party who invokes Section 34 must 
specifically allege that he was not only 
at the commencement of the suit quite 
ready and willing to have the dispute 
resolved by arbitration proceedings ‘but 
that his readiness and willingness exist- 
ed throughout the. period before and 
after the commencement of the suit. 
The readiness of the defendant 
should not be a matter of implication 
` but there should be clear, unambiguous 
and specific averment to that effect in 
the application for stay and it should be 
supported by an affidavit of the defen- 
dant, In the absence of averment in the 


*(Against order of J. K. Dasani, Addl. 
Dist. J. No. 1, Jodhpur, D/- 8-9-1976.) 
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and must 
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application about the readiness and wil- 
lingness of the defendant either at the 
time of the commencement of the suit- 
or thereafter, the requirements of S. 34 
are not fulfilled and the application de- 
serves to be dismissed. AIR 1967 Mad 
201 and AIR 1960 Bom 292, Rel. on. 
(Para 11) 

Anno: AIR Manual (ard Edn.) Arbi- 
tration Act (1940), S. 34 N. 3. 

(C) Arbitration Act (10 of 1940), Ss. 34, 
39 — Stay application not containing 
averment about defendant’s readiness 
and willingness — Plaintiff can’ raise ob- 
jection for first time in appeal, 1953 Raj 
LW 645, Dist. (Para 13) 

“Anno: AIR Manual (3rd Edn.) Arbi- 
tration Act (1940), S. 34 N. 1 and S. 39 
N. 10. 

Cases Referred: Chronological. Paras 


AIR 1967 Mad 201 ; 11 
AIR 1960 Bom 292 11 
ILR (1960) 10 Raj 1244 -5,9 
1953 Raj LW 645 i 12, 13 
AIR 1947 Lah 215 K 6 

G. R. Singhi, for Appellant; R. K. 


Kapoor, for Respondent. 
JUDGMENT:— The defendant Padma- 

ram has filed this appeal against the 

order of the Additional District Judge 


‘No. 1, Jodhpur dated September 8, 1976 


dismissing his application under S. 34 
of the Arbitration Act, 1940 for stay of 
proceedings in the original suit No. 30 
of 1976. 


2. The suit was ' instituted ‘by the 
plaintiff-respondent Mst. Bhanwari Devi. 
The parties are said to be close rela- 
tives inasmuch as the daughter of the 
plaintiff is married to the'son of the de- 
fendant. 

3. The parties entered into an oral 
agreement of partnership in the year 
1973 for retail sale of foreign liquor. 
Subsequently on July. 5, 1974 the par- 
ties executed an agreement of partner- 
ship'to carry on the said business under 
the name and style of “Quality English 


-Wine Store” in the city of Jodhpur. Ac- 


cording to the plaintiff some time near 
about Deepawali of 1974 disputes arose 
between the parties. The plaintiff res- 
pondent thereupon issued a notice on 


_ April 8, 1976 calling upon, the defendant 


appellant to render true accounts of the 
business, to allow her or her husband 
or her son or her nominee to inspect all 
accounts, correspondence, stock in hand 
ete, for- the period 1975-76 and allow 
her son, hér husband or her nominee ta 
visit the shop and supervise the busi- 
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ness in-future. The plaintiff.in her notice 
also mentioned that ,in casé her de- 
mands were not carried: out "within a 
week, she would file a suit for dissolu- 
tion of- partnership and rendition of 
accounts and shall also apply for ap- 
pointment of a receiver during the pen- 
dency: of the suit:-The said notice is 
said to have reached the defendant on 
April 14, 1976, When no reply was re- 
ceived from the defendant of the notice, 
the plaintiff filed the suit on July 5, 1976 
claiming dissolution of partnership and 
rendition of partnership accounts. 


4; The defendant-appellant before 


filing written statement and taking any. 


other steps in the proceedings moved an 
application under’ Section 34 of the Arbi- 
tration Act: to stay the proceedings in 
the suit on the ground that-the disputes 
arising in the suit fall within. the pur- 
view of the arbitration clause incorporat- 
ed in the agreement of partnership dated 
July 5, 1974, The  plaintiff-respondent 
contested the application. She pleaded 
that prior to the filing of the suit, a re- 
gistered notice dated April 8, 1975 was 
issued to the defendant which was serv- 
ed on the defendant on April 14, 1976. 
She further alleged that since the defen- 
dant neither gave any reply to the 
notice nor he attempted to 
steps to refer the dispute to arbitration, 
the defendant’s application deserved to 
be rejected. It was’ also mentioned that 
the plaintiff filed the suit after 24 months 
from the date of the notice and incur- 
red considerable expense ‘in instituting 
the suit. f 


5. The- learned Additional .District 
Judge dismissed the application. holding 
ithat -because the defendant on receipt 
of the notice gave no reply and drove 
the plaintiff to institute the suit, it can- 
not be said that.the defendant was at 
the time when proceedings were com- 
menced ready and. willing to do .all 
things necessary to the proper 
of the arbitration. In the circumstances 
it was held that the defendant was not 
‘entitled to invoke the court’s judicial 
discretion in his favour, The learned 
Additional District Judge, accordingly, 
dismissed the application. In this con- 
nection he placed reliance on the Divi- 
sion Bench decision of this Court in 
Union of India v. Thekedar Bhojraj, ILR 
(1960) 10 Raj 1244. Dissatisfied with the 
said order, the defendant has preferred 
this appeal = ` 

6. At the outset it must be mention- 
ed that the authority relied upon by the 
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learned Additional District Judge no- 
where lays down that mere silence of 
the- defendant to reply the notice sent 
by the plaintiff prior to the filing of the 
suit, is- sufficient to indicate unwilling- 
ness on the part of the defendant to 
resort to arbitration. On the contrary, 
their Lordships in that case specifically 
stated that “mere silence before the 
commencement of the proceedings does 
not indicate unwillingness.” Section 34 
gives a statutory right to a party to 
move the court for stay of proceeding 
after the proceedings are taken against 
him, The mere silence on the part of the 
defendant before the suit cannot deprive 
him of his statutory right granted under 
the said section. A notice by the plain- 
tiff prior to the filing of the suit does 
not impose, any duty on the defendant 
to reply to the allegations of the plain- 
tiff. The object of the notice before the 
suit is to give time to the defendant to 
think and decide . whether he would 
like to contest the claim of the plaintiff. 
I am supported in my view by the deci- 
sion of the Lahore High Court in Gov- 
ernor General v. Simla Banking & In- 
dustrial Có., AIR 1947 Lah 215, where 
while considering an identical argument 
their Lordships observed as follows:— 


“According to the language of the sec- 
tion, the question as to when a party to 
an arbitration against whom legal pro- 
ceedings have been commenced is en- 
titled to ask for stay of the proceedings 
has to be determined by the choice 
which he makes not before the proceed- 
ings are.commenced but after they have 
been commenced. The silence of the’ 
party applying for stay or his omission 
to remind the party, which has started 
the proceedings, of his duty not to start 
them under the agreement between the 
parties before the proceedings have. 


*been started do not, in my view, seem 


to be material. It is only when a suit or a 
proceeding has been commenced against 
a party that the latter can make up his 
mind as to whether he would apply for 
stay or not. If he decides to ask for stay 
he. can do so at any time “before filing 
a written statement or taking any other 
steps in the proceedings” and not there- 
after. But during that period (ie. after 
the suit or proceedings have been com- 
menced and before a written statement 
has been filed which is given to him by 
law his choice is unfettered and remains 
unaffected by his silence or omission 
such as referred to above.” 
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I am therefore unable to agree with 
the learned Additional District Judge 
‘|that the conduct of the defendant in not 
replying the notice issued by the plain- 
tiff amounted to waiver and gave rise 
to the inference of unwillingness on the 
part of the defendant to resort to arbi- 
tration proceedings, 


7. There is yet another aspect of the 
case. The plaintiff in her plaint alleged 
that the notice was served on the defen- 
dant on April 14, 1976, but the postal 
acknowledgment receipt filed by 
plaintiff along with the plaint does not 
bear the signature of the defendant, It, 
therefore, cannot be said with certainty 
at this stage that the notice issued by 
the plaintiff was received by the defen- 
dant. In this view of the matter no in- 
ference of unwillingness on the part of 
the defendant can be drawn from non- 
reply to the plaintiff's notice. 

8. The learned counsel for the plain- 
tiff respondent has argued that the ap- 
plication of the defendant under Sec. 34 
is liable to, be dismissed for the reason 
that the defendant in his application 
did not allege that he was and is still 
ready and willing to do all things neces- 
sary to the proper conduct of the arbi- 
tration. In order to appreciate the above 
argument it is necessary to read Sec- 
tion 34:— 

34. Where any party to an arbitra- 
tion agreement or any person claiming 
under him commences any legal pro- 
ceedings against any other party to’ the 
agreement or any person claiming under 
him in respect of any matter agreed to 
be referred, any party to such legal pro- 
ceedings may, at any time before filing 
a written statement or taking any other 
steps in the proceedings, apply to the 
judicial authority before which the pro- 
ceedings are pending to stay the pro- 
ceeding; and if satisfied that there is no 
sufficient reason why the matter 
should not be referred in accordance 
with the arbitration agreement and that 
the applicant was, at the time when the 
proceedings were commenced, and still 
remains, ready and willing to do all 
things necessary to the proper conduct 
of ‘the arbitration, such authority may 
make an order staying the proceedings.” 

9. While interpreting the above sec- 
tion, their Lordships in Union of India 
v. Thekedar Bhojraj (ILR (1960) 10 Raj 
1244) (supra) observed: | 

"Section 34 of the Arbitration Act 
provides that a party to any legal pro- 
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- satisfied on that point. 
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cceding may at any time before filing 
a written statement or taking any. steps 
in the proceedings apply to the judicial 
authority before which the proceedings 
are pending to stay the proceedings pro- 
vided he satisfies the authority concern- 
ed:. (1) that there is no sufficient reason 
why the matter should not be referred 
in accordance with the Arbitration Agree- 
ment; and (2) that the applicant was at 
the time when the proceedings were 
commenced and still remains ready and 
willing to do all things necessary for the 
proper conduct of the arbitration. If the 
above conditions are fulfilled, the’ Court 
may make an order staying the proceed- 
ings. The power to ‘grant or refuse stay 
is a matter within the judicial discre- 
tion of the authority concerned, and the 
discretion may be exercised in favour of 


a party if the requisite conditions are 
found to exist.” l 
10. Their Lordships further observ- 


ed: 

“The use of the past tense ‘was’ and 
the present tense ‘still remains’ go “to 
indicate that both before and after the 
commencement of the proceedings the 
party applying for stay must have shown 
his willingness and readiness to go to 
arbitration and the Court should be 
After all the 
Court has to exercise its judicial discre- 
tion in the matter, and it is for the 
Court to be satisfied about the conduct 
of the defendant.” 


11. In view of the above authority 
of the Division Bench of this Court, I 
have no hesitation in holding that "the 
party who invokes Section '34 must spe- 
cifically allege that he was not only at 
the commencement of thé suit quite 
ready and willing to have the dispute 
resolved by arbitration proceedings, but 
that his readiness and willingness exist- 
ed throughout the period before and 
after the commencement of the suit. I 
am further of the view that the readi- 
ness of the defendant should not be a 
matter of implication but there should 
be clear, unambiguous and specific aver- 
ment to that effect in the application 
for stay and it should be supported by 
an affidavit of the defendant. In the in- 
stant case there is no averment at all in 
the application about the readiness and 
willingness of the defendant either at 
the time of the commencement of the 
suit or thereafter, Equally there is nò 
averment that the defendant would do 
everything necessary for the proper con- 
duct of the arbitration proceedings. 





1979 ` Chatar Lal v. 


There is thus no material on the’ record 
tó satisfy the court that the - defendant 
was at the time when the proceedings 
were commenced and is still ready and 
willing to do all things necessary for 
the proper conduct of the arbitration. 
Since the requirements of S, 34 are-not 
fulfilled in the present case, the applica- 
tion of the defendant deserves to be dis- 
missed. I am supported in my view by 
the decision of' the Madras High Court 
in N. C. Padmanabhan v. S. Srinivasan, 
AIR 1967 Mad 201 and also by the deci- 
sion of the Bombay High Court in 
Middle East Trading Co. v. N. N. Mills, 
AIR 1960 Bom 292. 


12. The learned counsel for the de- 
fendant invited my attention to the Divi- 
sion Bench decision of this Court in 
Kashiram v. Netram, 1953 Raj LW 645 
wherein it has been . observed as ‘ fol- 
lows:— - - 


“The next point that was urged was 
that the plaintiff did not state in the 
plaint that he was ready and willing to 
perform his part of the contract, and 
this is very necessary in a suit for spe- 
cifle performance of the contract, Were 
again, it may be noted that this techni- 
fal plea was not taken in the trial court, 
nor has it ‘been taken in the’ grounds of 
appeal before. us. Learned counsel is 
raising it for the first time today. If this 
plea had been taken at the proper time, 
the plaintiff might have met it by am- 
ending the plaint and by leading evi- 
dence if necessary. Under the circum- 
stances, we are not prepared to allow 
this new plea to be raised for the first 
time in arguments’ before us today.” 


13. On the basis of the above autho- 
rity it is argued by the learned counsel 
for the defendant that the application 
of the defendant under S.:34 is not liable 
to be dismissed simply because no aver- 
ment was made therein as to readiness 
and willingness on: the part of the de- 
fendant to resolve the dispute by arbi- 
tration. According to the learned coun- 
sel, the plaintiff should not be allowed 
to raise this'point for the first time 
in this court, The observations in Kashi 
Ram’s case relate to a suit for specific 
performance of the contract. That case 
is therefore, clearly distinguishable. It 
may be mentioned that the order stay- 
ing proceedings under Section 34 can 
only be: passed by the court if the re- 
quirements of the section are fully satis- 
fied. As already observed above since 
one of the requirements of the section 
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viz, that the applicant was at the time 
when these proceedings were commenc- 
ed and still remains ready and willing to 
do all things necessary for the proper 
conduct of the arbitration, is not satis- 
fied in the instant case, no order for the 
stay of the suit proceedings can be pass- 
ed, readiness and willingness to do all 
things necessary to the proper conduct 
of arbitration cannot be presumed from 
‘he metre fact that the defendant has 
moved the application for stay. 


14. In the result, I uphold the order 
of the learned Additional District Judge: 
of course on a different ground and, dis~ 
miss the appeal. Having regard to the 
circumstances of the case, the parties 
are left to bear their own costs in this 


appeal. 
Appeal dismissed. 


AIR 1979 RAJASTHAN 87 
FULL BENCH 


D. P. GUPTA, S. K. MAL LODHA AND 
M. C. JAIN, JJ. 


Chatar Lal, Appellant v, Ramdas, Res- 
pondent. 


Second Appeal No. 416 of 1968, 
12-1-1979.* 


Civil P. C. (5 of 1908), Ss. 100, 101, 103, 
107 (1) (c), O. 41, Rr. 25 and 26 and 
O. 42, R. 1 — Issue remitted to first ap- 
pellate Court under O. 41, R. 25 in se- 
cond appeal — Finding of fact remitted 
to High. Court — Finding is not open to 
attack in second appeal except on 
grounds mentioned in S. 100 — Provi- 
sions of O, 42, R. ł read with Ss. 100, 
101 and 103 support this view. AIR 
1955 Raj 45, Overruled. (Rajasthan Pre- 
of Rent and Eviction) 
Act (17 of 1950), S. 14 (2) — Compara- 
tive hardship of landlord and tenant 
— Finding as to — Nature of). 


D/- 


“ When an issue is remitted under O. 41, 


R. 25, C.P.C., in second appeal to the 
first appellate court, the finding of fact 
sent back by the first appellate court is 
not open to attack, except on the grounds 
stated in S. 100, C.P.C. This view is in 
consonance and harmony with the pro- 
visions contained in O. 42, Rule 1, and 
Ss. 100, 101 and 103, C.P.C. The power 


*(Against judgment and decree passed 
by U. C. Mehta, Addl. Dist. J., Udai- 
pur, D/- 10-7-1968.) 
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to determine the issues on facts is limit- 
ed to the situations mentioned in S. 103. 
In case the issue of fact has been deter- 
mined by the lower appellate court, 
whether’on being remitted in second ap- 
peal or otherwise, such a finding of fact 
given by the lower appellate court can- 
not be determined by the High Court 
and the reason is that as a senior and 
experienced Judge presides over the first 
appellate court, it will be taken that the 
findings of fact arrived at by him, are 
correct, If this. would not have been the 
intention, an exception would have been 
provided that even in second appeal, 
when issue of fact is remitted to the 
first appellate court, the findings on that 
issue can be assailed in second appeal. 
Rather a contrary intention is expressed 
in the language of O., 42, R. 1, C.P.C., 
coupled with the legal bar provided in 
Ss. 100 and 101, C.P.C. and if these pro- 
visions are further read with the provi- 
sions of Section 103, the intention be- 
comes. abundantly clear. The only way 


out appears to be that, in order to ob- | 


viate such an eventuality or result, the 
issues of fact should be remitted to the 
first court in second appeal. (Para 33) 


Where in second appeal, the High 
Court remitted for trial to the first ap- 
pellate court, as a result of coming into 
force of amendment of S, 14 (2), Rajas- 
than Premises (Control of Rent and Evic- 
tion) Act, 1976, the following issue, viz., 
whether having regard to all the cir- 
cumstances of the case including the 
question whether. any ‘other reasonable 
accommodation is available to the land- 
lord or the tenant, greater hardship 
would be caused by passing a decree 
than by refusing to pass it and the first 
appellate Court returned its finding to 
the effect that greater hardship would 
be caused to the defendant by passing 
a decree of eviction than by refusing to 
pass it: i 

Held (Per Full Bench) that the find- 
ing, recorded by the first appellate Court 
on the issue relating to comparative 
hardship, being a finding of fact, was 
not open to attack in second appeal: AIR 
1955 Raj 45, Overruled and Observation 
to the contrary in (1884) 7 Mad 52 held 
obiter; Case law discussed. (Para 34) 

Anno: AIR Comm, C.P.C. (9th Edn.), 
Ss. 100 to 101 Ns. 51, 52; 5. 103 Ns. 1-2; 
5. 107 N.. 6; O. 41 R, 25 N. 7 and Il; 
O. 41 R. 26 N. 5. 


Cases Referred: Chronological] Paras 
AIR 1962 Mys 61 27 
AIR 1959 Assam 236 32. 
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AIR 1955 Raj 45 . 31 
AIR 1954 Cal 90 26 
AIR 1951 Nag 8 i 28 
AIR 1939 Nag 173 24, 32 
AIR 1936 Nag 140 20 
AIR 1928 PC 219 19 
AIR 1924 Lah 455 18, 21, 24 
AIR 1917 All 112 17 
(1898) ILR 25 Cal 98 : 24 
(1885) ILR 7 All 649 (FB) : 14 
(1885) ILR 7 All.765 (FB) 13, 18, 20, 24 
(1884) ILR 7 Mad 52 20, 24, 30 
1882 All WN 104 ; 14 
1882 All WN 158 14 
(1875) 23 Suth WR 51 . © >> 15 
N. P. Gupta, for Appellant; L. R. 


Mehta, for Respondent. 
The Judgment of the Full Bench was 
delivered by:— 


M. C. JAIN, J:— The following ques- 
tion of law was referred by one of us 
(M. C. Jain, J.) to be answered by the 
Full Bench vide order of reference dated 
2-9-1978:— . 

“Whether the finding recorded by the 
first appellate court on the issue relat- 
ing to comparative hardship remitted by 
this Court, being a finding of fact, is not 
open to challenge in the second appeal?” 

2. The material facts leading to the 
present reference may be briefly stated 
as follows:— 

3. Mahant Ramdas,  plaintiff-respon- 
dent, instituted a suit for arrears of rent 
and ejectment from the disputed pre- 
mises on the ground of personal neces- 
sity and default in the Court of Munsif, 
Udaipur, who by his judgment dated 
30-11-1966 decreed the suit for eviction 
having found issue No. 2 regarding per- 
sonal necessity in favour of the plaintiff. 
The defendant went in appeal, but his 
appeal was dismissed by the learned 
Additional District Judge, vide his judg-' 
ment dated 10th of July, 1968, The de- 
fendant then preferred the second. 
appeal. During the pendency of the se- 
cond appeal the Rajasthan Premises 
(Control of Rent and Eviction) (Amend- 
ment) Act, 1976, came into force and in 
view of the amended Section 14 (2) the 
following issue of comparative hardship 
was remitted for trial by this Court to 


the first Appellate Court vide order 
dated 31-3-1976:— 
“Whether having regard to all the 


circumstances of the case including the 
question whether any other reasonable 
accommodation is available to the land-. 
lord or the tenant, greater hardship 
would be caused by passing a decree 
than by refusing to pass it?” 
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4. It was further directed that the 
tower appellate:court shall record’ addi- 
‘tional evidence vf ‘the parties and shall 
return the same to-this Court together 
with its finding thereon. The first appel- 
late court, after recording the evidence 
of. both. the. parties and after hearing 
them, gave its finding on the aforesaid 
issue to this effect that greater hardship 
would-be caused to the defendant Cha- 
tarlal by. passing a decree than by re- 
fusing to pass it. Thus the remitted issue 
was decided.in favour of the defendant 
and against. the plaintiff. In the second 
appeal,. an objection was raised on. be- 
half of the defendant-appellant that the 
finding on the issue remitted - by this 
Court, is a finding of fact and is not open 
to challenge in the second appeal. The 
finding of fact is binding on this Court. 
This preliminary objection was heard by 
one of us sitting in single Bench and 
divergence of judicial opinion was notic- 
ed, so the. above question was referred 
to be answered by the larger Bench. 


5. We have heard Shri N, P. Gupta, 
learned counsel for the defendant-ap- 


pellant and Shri L. R. Mehta, learned- 


counsel for’ the plaintiff-respondent, 


6. The learned counsel for the defen- 
dant-appellant submitted that the issue 
was remitted to the lower appellate court 
under O. 41, Rule 25, C.P.C. and the 
lower appellate..court after recording 
the evidence of the parties, has returned 
the record together with its finding on 
the remitted issue, The finding so receiv- 
ed forms part of the record in the suit 
under O. 41, Rule 26, C.P.C., and the 
plaintiff-respondent has submitted memo- 
randum of objection against the finding. 
He.urged that the finding arrived at by 
the first appellate court, being a finding 
of fact, is not open to attack in second 
appeal in view of Sections 100 and 101 
of the Code of Civil Procedure. The 
provisions of O. 41, C.P.C., have not 
been made applicable to the second ap- 
peal in their entirety by the provisions 
contained in O. 42, Rule 1, C.P.C., but 
the provisions of O. 41 have been made 
applicable: ‘so far as may be’ -to appeals 
from appellate decrees, He urged ‘that 
‘despite the fact that the finding has 
been given only by one court, that 
the first appellate court on the remitted 
issue, that finding cannot be scrutinised 


and’ gone into by this Court in view of- 


the’ bar of Section. 101, C.P.C., and this 
appeal cannot be treated as a first ap- 
peal so far as the finding on the remit- 


is,. 
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He contended 
that against any finding returned by the. 
first appellate court,.no doubt, the par- 
ties have a right to submit their objec- 
tions, but the grounds of objections have 
to conform to Section 100, C.P.C., and 
such objections are not open to be rais- 
appreciation of 
evidence afresh or weighing of the evi- 
dence recorded .by the first appellate 
court, The ‘provision of O, 41 Rule 26, 
C.P.C., no doubt, does not lay down ‘the 
nature of objection which can be raised} 
against the finding, but this provision 
has to be read along with the provision 
of O. 42, Rule 1, C.P.C., and the provi- 
sions of Sections 100, 101 and 103, C.P.C. 
He also urged that if the scheme of Sec- 
tions 100, 101, 103 and 107, O. 41, Rules 
22, 23, 24, 25, 26, 27 and 28`and O. 42, 
Rule 1, C.P.C., is examined, it would be 
clear that' the provisions of Sections 100 
and 101, C.P.C., would govern the con- 
tents of objections that can be raised 
under O, 41, Rule 26, C.P.C. and only 
such objections can be taken against the 
finding of fact recorded by the first ap- 
pellate court on any remitted issue, 
which can be raised in second appeal, 
like the finding being perverse or the 
evidence had been misread or inadmis-- 
sible evidence had been read or admis- 
sible evidence has been rejected or ma- 
terial evidence has been ignored etc. 
In support of his submissions, the learn- 
ed counsel cited some decisions which 
we shall deal with’ after referring to the 
contentions of the other side. 


7. The learned counsel for the plain- 
tiff-respondent on. the other hand urged 
that in view of the provisions contained 
in O, 41, Rule 26, C.P.C., the party 
against whom. the finding has been given 
on the remitted issue, is entitled to pre- 
sent a memorandum of objection against 
that finding. The appellate court then 
should proceed to determine the appeal. 


This implies that. the finding can 
be assailed even on merits and 
in case the party, against whom the 


finding has been given, is not allowed 
to assai] the finding on merits, the pro- 
vision of submitting the memorandum of 
objections against the finding would be 
rendered nugatory and would be @ 
superfluous provision, The provision of 
O. 41, Rule 26, C.P.C., does not lay down 
any limitations regarding the nature and 
scope of objections to be raised against 
any finding. Had such been the intention 
of the Legislature; the Legislature would. 
have expressly provided that. the scope 
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of objections would be limited to those 
grounds, which are provided in Sec. 100, 
C.P.C., when an issue is remitted in ap- 
peal from the appellate decree to the 
first appellate court. He urged that such 
a construction of the provision of O., 41, 
Rule 26 would make the first appellate 


court ‘as the first and the last court of . 


fact. Such could not have been the in- 
tention of the Legislature. The learned 
counsel. also supported his arguments by 
citing cases, which have been referred 
to in the order of reference. 


8. We may now proceed to . consider 
the arguments advanced and the case 
law cited before us by both the sides. 
But before dealing with the respective. 
contentions and considering the case law, 
it would be proper that for facility of 
reference the relevant provisions may 

be reproduced: — 

: “100, Second appeal.— (1) Save where 


otherwise expressly provided in the body 


of this Code or by any other law for the 
time being in force, an appeal shall lie 
to the High Court from every decree 
passed in appeal by any Court subordi- 


nate to a High Court, on any of the fol- 


lowing grounds, namely:— 


(a) the decision being contrary to law 
or to some usage having the force of 
law; 

(b) the decision having failed to deter- 
mine some material issue of law or 
usage having the force of law; 

(c) a substantial error or defect in 
the procedure provided by this Code 
or by any other law for the time being 
in force, which may possibly have pro- 
duced error or defect in the decision of 
the case upon the merits. 

(2) An appeal may lie under this sec- 
tion from an appellate decree passed ex 
parte.” 

"101. Second. appeal on no other 
grounds.— No second appeal shall lie ex- 
cept on the grounds. mentioned in Sec- 
tion 100.” f 

"103, Power of High Court to deter- 
mine issues of fact— In any second 
appeal, the High Court may, if the evi- 
dence on the record is sufficient, deter- 
mine any issue of fact necessary for the 
disposal of the appeal which has not 





been determined by the lower Appellate - 
Court or which has been wrongly deter- 


mined by such Court by reason of any 
illegality, omission, error or defect such 
as is referred to in sub-section (1) of 
Section 100.” 
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“107, Powers of Appellate Court.— ‘(1) 
Subject to such conditions and limita- 
tions as may be prescribed, an Appellate 
Court shal] have power— 

(a) to determine a case finally: 

(b) to remand a case; 

(c) to frame issues and refer them for 
trial; 

(d) to take additional ieni or to 
require such evidence to be taken. 

(2) Subject as aforesaid, the Appellate 
Court shall have the same powers and 
shal] perform as nearly as may be the 
same duties as are conferred and im- 
posed by this Code on Courts of original 
jurisdiction in respect of suits institut 
ed therein.” 

“Order XLI — Appeals from Original 
Deçrees 

“95. Where Appellate Court may frame 
issues and refer them for trial to Court 
whose decree appealed from—Where the 
Court from whoge decree the appeal is 
preferred has omitted to frame or try 
any issue, or to determine any question 
of fact, which appears to the Appellate 
Court essential to the right decision of 
the suit upon the merits, the Appellate 
Court may, if necessary, frame issues, 
and refer the same for trial to the Court 
from whose decree the appeal is prefer- 
red, and in such case shall direct such 
Court to take the additional evidence 
required; : 

and such Court shall proceed to -try 
such issues, and shall return the evi- 
dence tó the Appellate Court ‘together 
with its findings thereon .and the reasons 
therefor.” 


“26. Findings and evidence to be put 
on record, Objections to finding.— (1) 
Such evidence and findings shall form 
part of the record in the suit; and either 
party may, within a time to be fixed by 
the Appellate Court, present a memo- 
randum of objection to any finding. 

— Determination of appeal.—(2) After ‘the 
expiration of the period so fixed for pre- 
senting such memorandum the Appel- 
late Court shall proceed to determine 
the appeal.” 

“Order XLII — Appeals from Appel- 
late Decrees 

1. Procedure.— The rules of O. XLI 
shall apply, so far as may be, to appeals 
from appellate decrees.” 

9. So far as the provisions of O. 41, 
Rules 22, 23, 24, 27 and 28 are concern- 
ed, they will be considered while exa- 
mining the scheme, and their reprodpe: 
tion is not necessary. 
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10. It may be stated that under the 
Code of Civil Procedure the rules in the 
First Schedule have been enacted to give 
effect to the provisions contained in 
various sections and for that the proce- 
dure has been set out in the rules in 
the First Schedule and these rules have 
been placed on the same footing as if 
they are enacted in the body of the Code, 
as is laid down in Section 121, C.P.C., 
which provides that the rules in the 
First Schedule shall have effect, as if- 
enacted in the body of this Code until 
annulled or altered in accordance with 
the provisions of this Part. Section 107, 
C.P.C., deals with the powers of Appel- 
late Court. The Appellate Court is con- 
ferred with the powers to remand a 
case; or to frame issues and refer them 
for trial; or to take additional evidence 
or to require such evidence to be taken, 
as mentioned in clauses (b), (c) and (d) 
of sub-section (1) of Section 107, C.P.C. 
For the power of remand the relevant 
rule is O. 41, Rule 23, C.P.C. With res- 
pect to the power to frame issues and 
refer them for trial to the Court from 
whose decree the appeal is preferred, 
the corresponding rules are O, 41, Rules 
25 and 26, C.P.C., and with respect to 
the power to take additional evidence 
or to require such evidence to be taken, 
the relevant rules are O, 41, Rules 27 
and 28, C.P.C. These powers can be ex- 
ercised in second appeal by the second 
appellate court by virtue of the pro- 
visions contained in section 107 read with 
O. 41, R, 1, C.P.C. O. 41, R. 22, C.P.C., 
makes a provision conferring a right on 
the respondent to take any cross-objec- 
tion to the decree which he could have 
taken by way of appeal, within the time 
prescribed in sub-rule (1) and sub-rule 
(2) provides for the form of memo- 
randum of cross-objection and further 
lays down that the provisions of Rule 1, 
so far as they relate to the form and 
contents of the memorandum of appeal, 
shall apply to the memorandum of cross- 
objection. It would appear from the 
provisions of O. 41, Rule 22, C.P.C., that 
the memorandum of cross-objections 
would be in the nature of memorandum 
of appeal and needs to be heard accord- 
ingly. Under Order 41, Rule 23, C.P.C., 
the whole case is remanded by the Ap- 
pellate Court with necessary directions 
when the suit has been disposed of upon 
a preliminary point and the decree iS 
reversed in appeal and on remand the 
suit is re-admitted under its original 


number and is determined afresh. O. 41, 
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Rule 24. C.P.C., provides for a situation 
where the evidence upon the record is 
sufficient to enable the Appellate Court 
to pronounce judgment, the Appellate 
Court, may, after resettling the issues, if 
necessary, finally determine the suit, 
notwithstanding that the judgment of 
the Court from whose decree the appeal 
is preferred, has proceeded wholly upon 
some ground other than that on which 
the Appellate Court proceeds. This pro- 
vision has reference to clause (a) of sub- 
section (1) of Section 107, C.P.C. 


11. Now if we look to the provisions 
of O. 41, Rule 25, C.P.C., it would appear 
that under this provision the Appellate 
Court may after framing necessary issues, 
refer the same for trial to the court 
from whose decree the appeal is pre- 
ferred, where that court has omitted to 
frame any issue or has omitted to try 
any issue or has omitted to determine 
any question of fact, which appears to 
the Appellate Court essential to the 
right decision of the suit upon the 
merits. When such issue is remitted for 
trial to the court from whose decree the 
appeal is preferred, the Appellate Court 
shall direct such Court to take the addi- 
tional evidence required and such Court 
is required to try such issues and shall 
return the evidence to the appellate 
Court together with its findings thereon 
and the reasons therefor. It would ap- 
pear from this provision that the issues 
are to be remitted to the Court from 
whose decree the appeal is preferred, in 


three situations, namely, when that 
Court has (1) either omitted to frame 
the issue, or (2) omitted to try any 
issue, or (3) omitted to determine any 


question of fact. R. 26 provides that the 
evidence recorded and findings given by 
such court shall form part of the record 
in the suit and it would be open to either 
party to present a memorandum of ob- 
jection to such a finding, within a time 
to be fixed by the Appellate Court and 
after the expiration of the period so 
fixed for presentation of the memoran- 
dum of objection, the Appellate Court 
shall proceed to determine the appeal. 
It may be mentioned that O. 41, C.P.C., 
deals with provisions in respect of ap- 
peals from original decrees. That being 
so the memorandum of objection under 
Order 41, Rule 26, C.P.C., is in no way 
limited or confined to questions of law 
only, but objections concerning facts, can 
also be taken. O. 41, Rule 27, C.P.C., 
provides for production of additional 
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evidence in Appellate Court in certain 
contingencies enumerated in that- provi- 
sion: and: Rule. 28 lays. down the mode 
of taking additional evidence. It provides 
that the Appellate Court’ may either 
take such evidence or direct the .Court 
from whose decree the appeal is prefer- 
red,.or any other subordinate Court, to 
take such evidence and to. send the same 
when taken, to the Appellate Court. The 
Appellate Court under O. 41, Rule 25, 
C.P.C., as well as under O. 41, Rule 27, 
C.P.C., has the seisin of. the case, where- 
as if the case is remitted under O. 41, 
Rule 23, C.P.C., the Appellate 
does not have any seisin of the case. 
Under Rule 27, C.P.C., only additional 
evidence is taken by the Appellate Court 
and if it considers proper, it can get the 
additional evidence. recorded, either 
from the court from whose decree the 
appeal is preferred, or from any other 
subordinate court, No issue is remitted 
to such court and ‘stich court is not re- 
quired to give any finding, whereas 
under Rule 25, issue is remitted for trial 
to the court from whose decree the ap- 
peal is preferred and such court is re- 
quired to take additional evidence, try 
‘that issue or issues and is further re- 
quired to record its findings and reasons 
for those findings. Under Rule 24,’ the 
Appellate Court itself can determine the 
case finally after resettling the issues in 
case it finds that the evidence upon the 
record is sufficient to’ enable the appel- 
late Court to pronounce judgment 


remitted for trial. It would appear from 
the provisions of O. 41, Rules 22 to 28 
that they deal with different situations 
in which the Appellate Court may act. 
Elaborate and detailed provisions for the 
procedure to be followed in 
from appellate decrees in situations dealt 
with under O. 41, Rules 22 to 28, C.P.C., 
have not been enacted and even the 


other procedural provisions embodied in- 


O. 41, C.P.C., have not been enacted 
with regard to the procedure to be fol- 
lowed in appeals from appellate decrees. 
O. 42, Rule 1, C.P.C., lays down that the 
Rules of O. 41 shall apply- so far as may 
be to appeals from appellate decrees. 
From the words ‘so far as may be’ it 
would appear that the Rules of O, 41 
would not apply to appeals from appel- 
late decrees, as they are applicable to 
original decrees, but they shall be “ap- 
plicable to such an extent only so that 


they may not be inconsistent with any 
provisions relating to second appeals. 
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Court’ 


and - 
when it feels that no issue needs to be 


appeals: 
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Instead. of reproducing the whole body 
of: rules -contained in.O. 41, C.P.C., with 
necessary changes and modifications, the 
Legislature in its wisdom made the 
rules of O., 41; applicable to appeals from 
appellate decrees to a limited extent 
only’ by using-the expression ‘so far as- 
may be’. The expression ‘so far as may- 
be’ had- been the subject of interpretation’ 


in: the decided cases, which we. shall 
presently refer. 
12. As regards second D Sec- 


tions 100 and 101, C.P.C. are the specific 
provisions which lay down when and on 
what grounds second appeal will lie and 
when it will not lie, Section 100 men- 
tions the grounds on which an appeal 
from appellate decree shall lie. The 
section begins with a saving clause. If 
there is any express provision in the 
Code or in any other law for the -time 
being in.“force providing for hearing of 
second appeal on grounds other than 
those stated in Section 100, then second 
appeal can be heard on other grounds 
as well, e.g., Section 103.is an exception 
to Section 100 as Section 103 confers 
powers on the High Court to determine 


issues of fact in the situations envisaged 


in that section. Further’ Section 100, 
C.P.C., is to be read with Section 101, 

.P.C., which is couchéd in a negative 
language and it provides. that no second 
appeal shall lie except on the grounds 
mentioned in Section 100. In view of' this 
statutory inhibition, no questions or 
issues of facts can be heard ‘in second 
appeal. As regards the power of the 
High Court to determine issues of fact, 

there is an express provision contained 
in Section 103, C.P.C., which prior to 
its amendment by the Amendment Act 
of 104 of 1976, contemplated two situa- - 
tions when issues of fact .can be deter- 
mined by the High Court, One situation 

is that.when any issue of fact necessary 
for the disposal of the appeal has not 
been determined by the lower appellate 

court and the evidence on the record is 
sufficient for the determination of that 
issue of fact. The second situation is. 
when the issue of fact has been wrongly 
determined by such court by reason of 
any illegality, omission, error or defect 
such as is referred to in sub-section (1) 

of Section 100. It may be- stated that 
Section 103, C.P.C., does envisage that 
issue of fact can ‘be determined by the 
High Court if that’ issue of fact has not 
been determined by the first appellate: 
court when the evidence on; record is, 
sufficient.. But if the issue has been re- 
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‘mitted by the High Court ‘to the first 
‘appellate court under O., 41, Rule 25, 
C.P.C.; then the question arises as “to 
whether the memorandum of objections 
submitted under O. 41, Rule 26, C.P.C. 
Ís- to be confined to the grounds stated in 
Section 100, C.P.C. Thus, the contro- 
iversy, in our opinion, lies in a very. nar- 
row compass and it is to be -seen that 
the provision of O. 42, Rule 1, if read 
with the provisions contained in Sec- 
-tions 100, 101 and 103, C.P.C., can any 
such limitation be placed on the scope 
of memorandum of. objections under 
O. 41, Rule..26, so that the objections 
may not go beyond the scope of Sec- 
tions 100 and 101, C.P.C. Pe 


‘13. Having surveyed, „scrutinized and 
analysed the relevant provisions, we 
now proceed to consider the cases cited 
at the bar, In Bal Kishen v. Jasoda 
Kuar ((1885) ILR 7 All 765) (FB) the 
‘point of law. referred to the Full Bench 
was as follows:— 


“Whether,- when a case comes before 
the Court on second appeal, and an issue 
-of fact has been remitted, the finding on 
that issue can be challenged upon the 
evidence as'in first appeals?” 


‘14. The Full Bench consisted of four 
‘Judges. Chief Justice Petheram and Jus- 
tice Straight and Justice Brodhurst an- 
swered the reference in negative, 
whereas Tyrrel, J., dissented. -Separate 
judgments were delivered by the Judges 
who answered the reference in negative. 
Petheram, ‘C. J., and Brodhurst, 'J., ex- 
pressed -that the findings of fact are 
‘open to the objéctions referred to ín 
Nivath Singh v. Bhikki Singh ((1885) 
ILR 7 All 649) (FB) that is, the findings 


of fact can be challenged only on such - 


grounds on which they are open to at- 
tack, in second appeal, for example, 
‘when they are based on no evidence or 
are perverse or they are arrived at as 
a result of misreading of evidence. Pe- 
theram, C. J., in his judgment recorded 
the reasoning-that ‘the provisions: of 
S. 566 are, ‘as far as may be’, incorpo- 
rated in the chapter relating to second 
appeals; but inasmuch as the findings 
onthe remanded issues and the evidence 
upon them are, when returned, part 
of the record'in second appeal, the fnd- 
ings are, subject to the same ‘incident 
as the other findings of fact in the case, 
and can only be disputed on the grounds 
prescribed by the judgment of the Court 
in the recent Full ‘Bench decision. in 
Nivath Singh’s case. Straight, J., stated 
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that it is true by S. 587 of the Code, the 
‘provisions of Chapter XLI, regulating 


first appeals, are declared to be- applic- 
able, ‘as far as may be,’ to second ap- 
peals, but it is obvious, this does not 
mean that they are to be adopted. indis- 


-criminately or in their “entirety. It was 


observed that the lower appellate Court 
entertains and decides the issues of fact 
virtually as a Court of first instance, 
and for the first time, yet the High 
Court cannot disturb those findings in 
second appeal unless they are open to 
the objections set forth in Nivath Singh’s 
case (supra). Straight, J., further > ob- 
served as under:— i 
“But suppose it appears to this Court 
that the’ lower appellate Court has 
omitted to frame or try an essential 
question of fact, of which there is, or is 
not, evidence on the record, then adopt- 
ing the provisions of S. 566, as far as 
they can conveniently be applied, it has 
long been the practice to remand the 
issue for trial, that is to say, to direct 
the lower. appellate Court to do what it 
ought to have done under Ss, 565, 566 or 


‘568, as the circumstances required, ‘and 


then to return the results of its findings 
to this Court, If this course has been 
adopted, I fail to see how the position 
is in any way ‘altered from what it 


‘would have been had the lower appel- 


late. Court properly fulfilled -its func- 
tions under Ss. 565 or 566 when original- 
ly disposing of the appeal; or why its 


findings of-fact in obedience to the re- 


mand are to be treated on a different 
footing to what they would have been 
had they come up with the record when 
the second appeal was first preferred. 
I may add, without going at greater 
length into the matter, that I concur in 
the views expressed by Mahmood, J., in 
Ramnarain v. Bhawanideen (1882 All 
WN 104) and Sheoambar Singh v. Lallu 
Singh (1882 All WN 158) and I cannot 
hold that any sanction is to be implied 
from S. 587 of the Code to this Court’s 
deciding questions of fact in any shape 
or at any stage of a second appeal.” 
.15. . Brodhurst, J., extracted the quota- 
tion from the judgment. in Mahomed 
Kamil v, Abdool Luteef ((1875) 23 Suth 
WR 51) and expressed that the findings 
of fact recorded by a lower appellate 
Court in remand made to. it in second 
appeal, under S. 566 of the Code, have 
not the effect of converting a- ‘second 
appeal into a first appeal, and. this Court 
is not competent to consider. and deal 
with ihe evidence recorded on remand 
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in second appeal in the same way that 
it would have done, had that evidence 
been taken on a remand in first appeal. 

16. In his dissenting judgment Tyrrel, 
J., expressed that ‘where the 
stantial defect in the procedure’ of the 
courts below (S. 584 (c) of the then 
C.P.C.) has been their neglect to decide 
a question of fact essential to the deci- 
sion of the case upon the merits, he did 
not see why this Court should not fol- 
low the rule of S. 566, which forbids 
the reference of an omitted issue for 
trial when the evidence on record is 
sufficient to enable the Court to deter- 
mine such issue or question for itself”. 
He further expressed that the evidence 
returned under S. 566 (is) as fully and as 
much open to examination as the evi- 
dence if taken in second appeal under 
S. 568 and the provision of S. 568 can 
be adopted under Chapter XLII. 


17. This majority judgment was fol- 
lowed in Nehal Singh v. Sewaram (AIR 
1917 All 112: 40 Ind Cas 128) and 
it was observed that findings on issues 
referred to a lower appellate court in 
second appeal are just as much findings 
of fact as the findings in the original 
suit and cannot be disturbed by the 
High Court in second appeal. 


18. In Ram Mehr v, Pali Ram (AIR 
1924 Lah 455) the Division Bench of 
the Lahore High Court also observed, 
following the Full Bench decision of the 
Allahabad High Court in Bal Kishen v. 
Jasoda Kuar (1885) ILR 7 All 765 (supra) 
that the findings under O. 41, Rule 25 
are not open to attack on the evidence 
in second appeal, as they are in first 
appeal. 

19. In Tejpal Jamna Das v. Earnest 
V. David (AIR 1928 PC 219) the obser- 
vations are to the effect that a finding 
of fact by the lower appellate court is 
binding on the Privy Council as on the 
High Court. In that case the Allahabad 
High Court remitted the case to the Dis- 
trict Judge in order that he might deal 
with and find the facts upon six ques- 
tions, Upon the District Judge’s report 
the High Court found that there was no 
question of law upon which they could 
review his decision and that his findings 
of fact dispose of the matter, so the ap- 
pellant’s claim must fail, but the High 
Court gave leave to appeal. This is how 
the matter came up before the Privy 
Council. It may be stated that the Privy 
Council proceeded on the basis as if the 
legal position is settled and the findings 
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given by the District Judge being find- 
ings of fact were taken to be binding on 
the High Court. 

20. The question has been examined 
thoroughly by Vivian Bose, J., as he 
then was, in Balaji Sadashiv v. Vishnu 
Ganaji (AIR 1936 Nag 140). In that case 
an issue was remitted in revision and 
the evidence was taken by the appellate 


court and not the origina] court which 
passed the decree. The question arose 
as to whether the evidence on which 


the finding is based, can be re-weighed 
in revision, On the facts of that case 
Bose, J., observed that the- principle 
underlying Rules 25 and 26 is more near- 
ly applicable as seisin of the case was 
retained, Bose, J., further observed that 
first appeals present no difficulty under 
these Rules, for, the powers of the first 
appellate Court to deal with the evi- 
dence are undoubted, but when the re- 
mand is made by the Court of second 
appeal, the question naturally arises 
whether it can reopen finding of fact 
given on remand of the issue. Reference 
was made to the Full Bench decision of 
the Allahabad High Court Bal Kishen 
v. Jasoda Kuar (1885) ILR 7 All 765 
(supra), where the three Judges consi- 
dered that such findings should be treat- 
ed as if they had been properly given 
in the first instance, and had come up to 
the High Court in the ordinary way 
along with the rest of the appeal. In 
that case, however, Tyrrell, J., dissented 
and thought the High Court should deal 
with the matter in much the same way 
as if it had taken the evidence itself. 
Reference was also made to a decision 
of Madras High Court in Hinde v. Bra- 
yan ((1884) ILR 7 Mad 52) in which it 
was stated that the learned Judges took 
an intermediate view and wherein they 
said when the evidence was taken by 
the lower appellate Court, the ‘High 
Court can consider it, because a suitor 
is entitled to the opinion of a second 
Court on the facts. But in the case be- 
fore them two Courts had already con- 
sidered the matter, so they held, they 
were bound by the ordinary rule which 
excludes questions of fact from a second 
appeal. Bose, J., expressed that he is un- 
able to agree with the ratio decidendi, 
although he would not dissent from the 
decision itself, especially after the intro- 
duction of Section 103 into the Civil 
Procedure Code. It may be stated fhat 
the observations in the Madras case are 
only obiter and they cannot be consider- 
ed to be the ratio decidendi of the case. 
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The facts of the case did not 
the said observations. 

21. Bose, J., also referred. to the 
Lahore case (AIR 1924 Lah 455) (supra) 
and observed that the learned Judges 
did not discuss the question at all and 
merely referred to the Allahabad case 
cited above. 

22. Bose, J., after noting the marked 
difference between the provisions of 
Rules 25 and 26 on the one hand and 
Rules 27 and 28 on the other, of O. 41, 
proceeded to give the following reason- 
ing:— 

“In the case of remand, the additional 
evidence taken and the finding of lower 
Court “form a part of the record in the 
suit” but not so the additional evidence 
recorded under R, 28. What is the mean- 
ing of differentiation? Surely this. In 
the latter case the lower Court acts only 
in a ministerial capacity. It decides no- 
thing and discharges no judicial func- 
tion, The evidence does not form part of 
the record till the appellate Court scru- 
tinises it and either admits it to the re- 
cord or rejects it. This is also clear from 
the fact that the parties are required to 
present a memorandum of objections 
from any findings they want to challenge 
in the former case, and that there is no 
similar provision in the latter. Of course 
there are no findings to challenge in the 
latter case, but that merely indicates 
that the lower Court is not expected to 
discharge any judicial function and to 
make a decision, not even as to what is 
to form evidence in the case, and what 
is not, That being so, I can only con- 
clude that the decision of an issue under 
Rules 25 and 26 is meant to be incorpo- 
rated into the record just as if it had 
been given before the appeal was filed, 
and the memorandum of objections add- 
ed to the grounds of appeal or cross- 
objection as the case may be.” 

23. From the above reasoning it 
would be evident that the memorandum 
of objections has to be confined to the 
grounds under Section 100, C.P.C. Bose, 
J., further observed that under R. 26 (2) 
the appellate court is required to deter- 
mine the appeal after the expiry of the 
period of presentation of the memoran- 


warrant 


dum of objections and he could not see- 


how a Court can be a Court of appeal 
and an original Court at one and the 
same time, nor yet a Court of second or 
first appeal. After so observing. he opin- 
ed : 
“When a case is remanded under 
O, 41, R. 25, it is not open to a Court of 
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second appeal to examine the facts, ex- 
cept in so far as it is empowered to do 
so under S. 103, and it is immaterial 
whether the first Court takes the evi- 
dence or the lower appellate Court. The 
underlying principle seems to be that 
the matter must be treated, as far as 
it can be in exactly the same way as if 
the lower Court had discharged its func- 
tion properly in the first instance, If 
that is so, then I am bound to apply the 
same principles when a remand is made 
in similar circumstances under the in- 
herent powers of the Court, Consequent- 
ly I am not entitled to scrutinise the 
evidence afresh in this case.” 


24. A Division Bench of the Nagpur 
High Court in Brijmohan Mathulal v. 
Chandrabhagabai (AIR 1939 Nag 173), 
had an occasion to consider the decision 
of Bose, J., and the Division Bench dis- 
sented with the view taken by Bose, J., 
with regard to the remand of the issue 
to the first Court and stated that the 
remark about the first Court is an obi- 
ter dictum and the possible difference 
between the two cases had not been exa- 
mined. In that case the issue was re- 
manded to the trial court in second ap- 
peal and the trial court after taking evi- 
dence gave its finding and objections to 
the finding were put in by the appel- 
lant-defendant in the second appeal. The 
plaintiff-respondent contended that the 
finding is one of fact which cannot be 
questioned in second appeal, whereas 
on behalf of the appellant it was main- 
tained that such a finding after remand 
is open to scrutiny by the appellate 
Court on merits. While considering this 
question it was observed that the cases 
reported in (1885) ILR 7 All 765 (FB), 


` (1898) ILR 25 Cal 98, (1884) ILR 7 Mad 


52 and ILR 5 Lah 268: (AIR 1924 Lah 
455), all refer to findings coming back 
on remitted issue from the lower appel- 
late Court. It was further observed as 
under:— 


“If the lower Court had proceéded 
under O. 41, R. 28, Civil P. C., it would 
undoubtedly have had to assess the evi- 
dence on its merits, and we think that 
the same thing must be done when there 
is merely a finding of the first Court. If 
it were otherwise, the result might well 
be that the case would be virtually de- 
cided on this finding of the first Court 
untouched by the scrutiny of the lower 
Appellate Court, The matter is different 
when the lower Appellate Court comes 
to the finding because owing to its 
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higher status the finding of such a Court 
has more weight. The same 
arrived at on a broad application of 
S. 103, Civil P, C. This issue had not been 
determined by the . lower Appellate 
Court, and when the case came before 
this Court the evidence on record was 
found to be insufficient. That evidence 
is now sufficient. There is now a finding 
on it, it is true, but the point still “has 
not been determined by the lower Ap- 
-pellate Court”. This section therefore 
allows the High Court to determine the 
issue of fact itself.” . - 


25. The above decision thus makes a 
distinction when issues are remitted to 
(1) original court and (2)-first appellate 
court in second appeal, In case the issue 
is remitted to the first Court, that is.the 
original court, then in that case even 
the findings of fact can be gone into in 
second appeal, as there is no finding of 


the first appellate court, but in case. the ' 


issue is remitted to the first appellate 
court the position is different and the 
reasoning given is that the first appel- 
late court being of higher status — the 
.finding of such a court . 
more weight. The same result is arrived 


at on a broad application of S. 103, C.P.C. 


26. In Subodh Gopal’Bose v. Bra- 
jendra Kishore ‘(AIR 1954 Cal 90) the 
view taken by the Division Bench. is that 
the finding of the lower appellate court 
on the remitted issue is binding in se- 
cond appeal on facts. It was observed 
that the fact that an order under O. 41, 
Rule 25- of the Code was made, does 
not turn the second appeal into a ‘First 
Appeal. The appeal remains an appeal 
against .a derree passed in appeal. It has 
. not become an appeal against a decree 

of the original Court. It seems to be 

absurd to say that though it remains a 

second appeal, it should be treated for 

certain purposes as a First Appeal. 

While dealing with the nature of ob- 

jections to. be filed under O, 41, Rule 26, 

it,was observed that only such objec- 

tions can be filed which are admissible 
in law. Their Lordships of the Calcutta 

High Court further observed as under 

(at p. 94): 

“ - “The objections to a finding of fact 
that are admissible in second appeal 
must he within the limits prescribed by 
S. 100 of the Code and there is no rea- 
son to ignore the words of'S. 100 of the 
Code while interpreting the words 
“memorandum of objections” in O. 41, 
R. 26 of the Code. 


result is” 


has - 


ALR. 


“The words ‘so far.as may be’ in 
O. 42, R. 1 make it clear beyond ` any 
shadow of doubt that in applying the 
different rules of-O, 41 to second appeals 
the Court has to take due notice of the. 
limitations prescribed by S. 100 of the 
Code. 

“Hence where findings are remitted 
to the High Court by the first appellate 
Court under O. 41, R.-25 the appeal in 
the High Court continues to: be a second 
appeal and in the absence of special 
provisions in law,-the findings ‘of facts, 
when they are before the High Court, 
are immune from ‘attack, except on the 
ground of error of law or procedure 
within the meaning of S. 100 of the 
Code. 

“There is nothing in principle or in 
authority to support the proposition that 
the finding of facts received under Q, 41, 
R. 25. unlike other findings of facts by 
the first appellate Court, can be challeng- 
ed-in second appeal on ‘the ground that 
they are-not supported by evidence.” 
Reliance was placed on’ the Full Bench 
case of the Allahabad High Court and 
the decisions of the Lahore and Nagpur 
High Courts stated supra ‘and reference 
was also made to Brijmohan Mathulal 
Marwadi’s case of the Nagpur High 
Court for which it was stated that - in’ 
that case the finding of fact was receiv- 
ed by the High Court from -the trial 
Court and not from the first appellate 
Court, Set as 

27. The view propounded in this. Cal- 
cutta case was followed by the Division 
Bench of the Mysore High Court in Ish- 
wara Bhatta v. Ishwara Bhatta (AIR 
1962 Mys 61). 2 


28. In another Nagpur. case Kesheo 
v.. Tukaram (AIR 1951 Nag 8) the scope 
of O. 41, Rule 22, C.P.C., in sećond àp- 
peal arose for consideration, In this con- 
nection it, was observed that under 
O. 42, Rule 1, C.P.C., the rules of O. 41 
shall apply, so far as may’ be, to appeals 
from appellate decrees. It is, therefore, 
not each and every rule and every. part 
of each rule in O. 41 that would apply 
to second appeals. It will always have 
to be seen if a part or the whole of a 
particular rule of O. 41 can or. cannot 


apply to second appeals, After referring 


to O. 41, Rule 22, it was observed that 
it no doubt allows the respondent to 
support the decree on any of the grounds 
decided against him in the Court below 
but it is a rule governing first appeals 
wherein questions of fact-as well as law | 
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can be agitated..This rule applies “so 
far as may be” to appeals from appel- 
late decrees, It clearly means that if 
any other provision prohibits the res- 
pondent . from agitating’ any of the 
grounds; -he would not ‘be able to sup- 
port the decree on those grounds. After 
so observing it was examined whether 
Ss. 100 and 101, lay down any prohibi- 
.tion, and after considering that, it was 
held that a Court of second appeal can- 
not interfere with a finding of fact either 
at the instance of the appellant or at the 
instance of the respondent if there is 
evidence to support it. 

29. On the parity of reasoning R. 26 
can only be interpreted to have limita- 
tions, as provided under Ss. 100 and 101, 
_C.P.C., so far as the nature and scope of 
‘objections are concerned, 

30. The contrary view has been ex- 
pressed by the Rajasthan, Assam and 
Madras High Courts. The Madras case 
Hinde v. Brayan ` ((1884) ILR 7 Mad 52) 
was considered in the judgment of 
Vivian Bose, J., referred to above. In this 
case the issue was remitted to the Dis- 
trict Judge, though there was a finding 
already arrived at by the first Court and 
the question: was not decided by the 
District Judge and the District Judge 
concurred with the finding of the first 
Court, So'there were the findings of the 

_ two courts below, as such there-was no 
-need ‘to express any opinion as to whe- 
ther the finding given by the first Court 
on the remitted issue can be examined 
in second appeal. The following obser- 
vations, thus, appear to be only - obiter 
dictum:— f 

“It may be that if a new issue has 
been framed, or if evidence were taken, 
upon which one Court only had formed 
= an opinion, the High Court would be 
competent to examine the facts, because 
the Legislature recognizes the right of 
the suitor to the opinion of a second 
Court upon the facts.” 

31. In Kishan Lal v. Sohanlal 
1955 Raj 45) two suits were insti- 
tuted and were tried together and the 
suit of Ambalal and others was decreed 
and that of Mohanlal was dismissed by 
the trial Court, There were then appeals 
by Mohanlal in both the suits, Both: the 
- appeals were allowed by the District 
Judge, Thereupon there were two second 
‘appeals in the Chief Court by Amba- 
lal’s son Sohanlal and others. These ap- 
peals came up for hearing before the 
Chief Court and the Chief..Court remit- 
ted an issue to the lower Appellate Court, 
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The District Judge after recording evir 
dence gave his findings on the remitted 
issue and thereafter the two appeals 
were heard by the Chief Court and were 
allowed and the decrees of the District 
Judge were set aside and that of. the 
trial court were restored. . Then there 
were two appeals to the Ijlas-Khas, 
which came up for disposal before the 
High Court,- The issue that was remitted 


. by the Chief Court was,— 


“Whether the villages . Kanawas .and 
Malpura were granted to one person .or 
to two different persons, _ and who. .was 
the original grantee in respect of . each 
of these two villages?” 

Wanchoo, C. J., as he then. was, speak- 
ing for the. Court observed that “the 
Chief Court were, in our opinion, en- 
titled to-go into the evidence in view of. 


the provisions of. O. 41,.Rule 26, and 
form their own conclusions on it”. It 
would, appear that the view was ex- 


pressed having regard to the provisions 
of O, 41, Rule 26 and the provisions of 
O, 42, Rule 1 and Sections 100: and 101, 
C.P.C. were not taken into consideration. 


32. In Md. Hanif Mia v, Haladhar 


.Lahkar (AIR 1959 Assam 236) the learn- 


ed single Judge proceeded on the as- 
sumption. as if the position of law is 
well settled. While dealing with the- con- 
tention of the -Advocate-General ap- 
pearing for the appellant, that the: find- 


‘ings are conclusive and that the plain- 


tiff's suit should be decreed on the basis 
thereof, it was observed, “of course’ these 
findings cannot preclude the High Court 
from going into the evidence, since the 
remand was under O. 41,-Rule .25, of the 
Civil Procedure Code and: this.. Court 
could examine the evidence, if it was 
‘thought necessary.” It-may be stated 
that in this case two issues were remit- 
to the Munsif 
under O. 41, Rule 25 and the . Munsif, 


„after recording evidence, gave his find- 


ings thereon, The observations of the 
learned Judge appear to be general and 
the above observations. have not --been 
made after considering the provisions of 
O. 42, Rule 1 and Sections 100 and 101, 
CPC, and the observations, in our 
opinion, need to be ' circumscribed to the 
facts of the case. It was not a case. where 
the issues were remitted to the first 
appellate court. Thus, this-case falls in 
line with the D. B. decision of the Nag- 
pur High Court in Brijmohan Nathulal 
v. ChandrabHagabai (AIR 1939 Nag. 173). 

33. Having considered the case’ law 
which was brought to our notice we find 
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ourselves in respectful agreement 
the view that when an issue is remitted 
under O. 41, Rule 25, C.P.C., in second 


appeal to the first appellate court, the 
finding of fact sent back by the first 
appellate court is not open to attack, 


except on the grounds stated in Sec. 100, 
C.P.C. This view appears to be in con- 
sonance and harmony with the provisions 
contained in O. 42, Rule 1 and Ss, 100, 
101 and 103, C.P.C. Even in the amended 
Section 103, C.P.C., we find as to when 
the High Court can determine the issue 
of facts, The High Court is empowered 
to determine any issue necessary for the 


disposal of the appeal, if the evidence: 


on the record is sufficient, when the 
same has not been determined by the 
lower appellate court or by the court of 
first ingtance and the lower appellate 
court, or which have been wrongly de- 
termined by such court or courts by 
reason of a decision on such question of 
law, as is referred to in S. 100, The 
power to determine the issues on facts, 
is limited to the situations mentioned in 
S. 103, In case the issue of fact has been 
determined by the lower appellate court, 

whether on being remitted in second 
`| appeal or otherwise, such a finding of 
fact given by the lower appellate court 
cannot be determined by the High Court 
and the reason appears to be that as a 
senior and experienced Judge presides 
over the first appellate court, it will be 
taken that the findings of facts arrived 
at by him, are correct. If this would 
not have been the intention, an excep- 
tion would have been provided that even 
in second appeal when issue of fact is 
remitted to the first appellate court, the 
findings on that issue can be assailed in 
second appeal. Rather we find a con- 
trary intention expressed in the langu- 
age of Order 42, Rule 1, C.P.C., coupled 
with the legal bar provided in Sections 
100 and 101, C.P.C., and if these provi- 
sions are further read with the provi- 
sions of Section 103, the intention in 
our opinion becomes abundantly clear. 
The only way out appears to be that in 
order to obviate such an eventuality or 


result, the issues of fact should be: re- 
mitted to the first court in second 
appeal. 


34. In view of what we have discussed 
above, our answer to the question refer- 
red to us, is in the affirmative. Let the 
answer be returned to the Bench con- 
cerned, 

Answered in the affirmative. 


ee 
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G. M. LODHA, J. 

Manzoor Ahmed, Petitioner v. Regional 
Transport Authority, Kota and others, 
Respondents. 

Civil Writ Petn. No: 37 of 1979, 
9-1-1979. 


Constitution of India, Art. 226 (1) (b) 
and (c) — “Substantial injury” or “sub- 
stantial failure of justice’ — Require- 
ment as to — Petition challenging grant 
of temporary bus permit — Held not 
maintainable on facts. Gamm 79 Bom LR 
633 (FB), Dissented, 


After the addition of the phrase sub- 
stantial injury, the High Court is bound 
to insist on making an inquiry into and 
then giving a finding whether the peti- 
tioner in that case would have real in- 
jury. Merely because an order is with- 
out jurisdiction or patently illegal a sub- 
stantial injury cannot be ‘assumed. Civil 


D/- 


Writ Petn, No. 770 of 1978 (Raj), D/- 
2-1-1979, Rel. on; (1977) 79 Bom LR 6383 
(FB), Dissented. (Para 17) 


In spite of patent illegality and an 
order being patently without jurisdic- 
tion, it may not cause any injury what- 
soever, to a person coming to the Court. 
It is true that the injury may not be of 
pecuniary nature. It is also true that 
everything cannot be measured in terms 
of pecuniary interest but then it has to 
be seen what is the nature of that injury 
or loss caused to the petitioner in a 
given case, (Paras 17 and 18) 


Held on facts that in the petition chal- 
lenging grant of temporary Bus permit 
to the respondent, the petitioner had 
failed to make out a case of substantial 
injury or substantial failure of justice 
having been. caused to him as required 
by Art. 226 (1) (b) and (c). l 

l (Paras 23 and 24) 


Anno: AIR Comm. Constn. of India 
(2nd Edn.), Art. 226 N. 22. 
Cases Referred: Chronological] Paras 


(1979) Civil Writ Petn, No. 770 of 1978, 
D/- 2-1-1979 (Raj), Miss Bharti Cha- 
turvedi v. State of Rajasthan 12 

(1978) Civil Writ Petn. No. 573 of 1977, 
D/- 1-3-1978 (Raj), Ratan Kumar 
Pareek v. State of Rajasthan |. 13 

(1977) 79 Bom LR 633 (FB) 11, 18 

(1968) 1 QB 856, Harrington v, Croydon 
Corporation 13 
S. M. Mehta, for Petitioner. 
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ORDER:— This writ petition should 
fail as it fails to satisfy the prerequisite 
condition of ‘Substantial Injury’ or 
‘Substantial failure of justice’ to peti- 
tioner under Art. 226 (1) (b) and (c) of 
the Constitution. 

2. The principal point raised by Mr. 
Mehta is that a temporary Bus permit 
has been granted to respondent No, 2, 
Madan Lal on Ramganj-Mandi Rawat- 
bhata route where an application for 
non-temporary permit is already pend- 
ing. Mr. Mehta submits that it is well 
established law that a temporary permit 
cannot be granted on a route where ap- 
plications for grant of non-temporary 
permits, were invited and the same are 
pending, 

3. Mr, Mehta, the learned counsel for 
the petitioner, has further contended 
that the grant of permit is, therefore, 
without jurisdiction and illegal. 

4, It was further submitted that the 
non-mention of temporary purpose in 
the application and the order also makes 
{t illegal because no temporary permit 
can be granted for a regular service. 

5. I may agree with the legal propo- 
sition enunciated by Mr, Mehta, but in 
view of the view, which I am taking on 
other preliminary point, it is not neces- 
sary to consider them much less to de- 
cide them. 

6. An important rider, placed in 
cls. (b) & (c) of Art, 226 of the Consti- 
tution, is insistence of requirement of 
substantial injury in cl. (b) and substan- 
tial failure of justice in cl. (c) requires 
consideration first before a writ can be 
admitted and considered in limine. 


7. It is admitted that the scope fix~ 
ed by the R.T.A. on the above route is 
of three permits of two returning jour- 
neys each. It is also admitted that out 
of that, travelling public is getting 
benefit of two vehicles, as only two non- 
temporary permits have been granted so 
far, That being so, the petitioner by vir- 
tue of non-temporary permit which was 
granted to him was supposed to be one 
out of three permit holders and to get 
benefit of earning only to that extent. 
Contrary to it the travelling public was 
supposed to have the benefit of three 
vehicles plying at the route. Out of that 
admittedly the public is being deprived 
of one permit. 

8. Mr. Mehta submits that there is 
no such loss to the public as the two 
permit holders are plying their vehicles 
and performing two return journeys. 
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9. Be that as it may, the question 
which requires consideration is whether 
by grant of one permit of a temporary 
nature. instead of third non-temporary 
permit, which is bound to be granted to 
somebody else and may be granted to 
respondent No. 2, the petitioner can claim 
that any substantial injury is being 
caused to him or that any substantial 
failure of justice has been occasioned. 

10. Mr, Mehta has relied on the 
averment in his writ petition, in para 8, 
sub-cl. (b): 

“That a temporary’ ‘permit can be 
granted for any one of the purposes as | 
specified in S. 62 (1) (a), (b) and (c) 
None of the aforesaid reasons were 


.mentioned by the non-petitioner No. 2 


in his application for the grant of a tem- 
porary permit. The Regional Transport 
Authority also in its resolution has not 
mentioned any one of the grounds as re- 
quired under S. 62 (1) of the Motor 
Vehicles Act for the grant of a tempo- 
rary permit. Thus, the grant of a tem- 
porary permit is contrary to the provi- 
sions of the Act and the authoritative 
decisions laid down by this Hon’ble High 
Court on a number of occasions.” 
According to Mr. Mehta this has result- 
ed in infringement of his rights. 


11. Mr, Mehta has also relied upon 


‘the judgment of Bombay High Court— 


Shantilal Ambalal Mehta v. M. A. Ranga- 
swamy, (1977) 79 Bom LR 633 (FB), This 
court has held in the case of Ratan Ku- 
mar Pareek v. State of Rajasthan, Civil 
Writ Petn. No, 573 of 1977 decided on 
[-3-1978, that the petitioner is required 
to show substantial injury for redress of 
which the writ is being sought. 

12. While considering this question 
in Miss Bharti Chaturvedi v. State of 
Rajasthan, Civil Writ Petn. No. 770 of 
1978 decided on January 2, 1979, I have 
observed as under:— 


“The Parliament in its wisdom put 
these two riders, which of course are 
alternative, to circumscribe and put fet- 
ters on the jurisdiction of this court 
under Article 226. This plenary power 
of the Legislature cannot be challenged. 
It is also a matter of common know- 
ledge that even earlier to it the High 
Courts used to insist upon the proof of 
substantial injury or injury to the peti- 
tioner in most of the writ applications”. 

"Unless the facts showing ‘substantial 
injury’ or ‘substantial failure of justice’ 
are specifically pleaded, a writ petition 
cannot be entertained under Art, 226 (1) 
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(b) and (c) of the Constitution, and de- 
serves to be dismissed “in limine”’ : 

“Tt appears to me that the express 
addition of the above two phrases in 
els, (b) and (c) in Art, 226 was not with- 
out significance. The Parliament must 
have intended to oust and exclude the 
cases of ‘academic interest’ only so that 
the precious time of the court is saved 
for being utilised for deciding those 
matters which affect and avoe Bis 
rights of citizens. The Parliament : 
conscious of. the fact this country nes 
not afford to waste the’ court’s- time’ for 
deciding academic ,or luxurious litigation 
unei The High Court _should not- be 
required to enter into “controversies of 
academic interest although they may 
certainly be very useful and of great 
interest to the Professors and students 
of law in Universities. They would be 
injurious and detrimental to other. liti- 
gants who are waiting in queue for a 
decade and are impatient to get justice 
from High Court”. 

“Are we to convert the sacred and 
pious temples of justice into ‘legal 
gymnastic clubs’, ‘legal debating societies’ 
or even ‘luxurious research centres of 
law’? Are we to wait and watch help- 
lessly the gimmics of talented logic and 














brilliant feats of oratory’ of those for- 


tunate few; wha can afford. to have 
luxury of academic litigation at the cost 
of those thousands of litigants who are 
either waiting in jail cells: for last. 5 or 
6 years to get their guilt, or, _innocence 
decided or those _ thousands o of civil ser- 
vants or industrial workmen, petty: shop- 
keepers or farmers whose fundamental 
rights have been invaded by unscrupul- 
ous employer or State functionaries’ and 
who want to have ‘justice according to 
law’ at least if not .real justice or so- 
cial justice, but who ‘are not getting their 
turn of hearing due. to heavy cause-list 
and arrears of cases, A lakh of © such 


disappointed, helpless, impatient, gloomy, 
sad faces of litigants involved in about 
10,000 pending cases, are staring before 
me, and remind me of the great import- 
ance of giving effect to the ‘riders’ of 
‘substantial injury’, ‘substantial failure 
of justice’ to make room for deciding 
their awaiting fates and to liberate them 









































- man, 
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from ‘coma’ caused due to suspense of 
pending cases for more than a decade. 3 


f “Again can we shut our eyes and- be- 
come blind to the hard reality . that 
lakhs of poor, down trodden, less privi- 
leged citizens are those who are still 
outcast from the realm of courts, ‘jus- 
tice and law, as they cannot afford to 
reach and spend in competition of the 
privileged, resourceful, educated and 
enlightened litigants; nor can they afford 
to await in long queue, That being so, 
even though they deserve consideration 
and relief from the courts but we are 
helpless to act as ‘watch dogs and senti- 
nel’ of Constitution and give sneg to 
them. ` 


While I am sitting in the Court room, 
my eyes are observing: the unending 
stream of tears rolling. from the eyes 
of ‘Saharias of Sahbad’ and others (Til- 
lers of Shahbad,. sub-division Kota Dis- 
trict) who with their, empty. bellies- and 
naked skeleton of bones and starving 
body are helplessly watching their farms 
being encroached, trespassed and culti- 
vated and crops being harvested by rich, 
resourceful invaders: but they can never 
afford to even weep and cry in protest 
and cannot imagine of either going to 
a court of law or to obtain - relief of 
getting back possession in spite of ‘tall 
talk of legal aid to poor’ and ‘its inclu- 
sion in Constitution, It may be that, if 
I describe the above tragic functioning 
of our law, courts of justice, enumerat- 
ing the hard realities, I may for a while 
take a role of a poet, philosopher or re- 
former, rather than a Judge but it is 
this restraint which is responsible ‘for 
the widespread feelings that. ‘Judges 
live in ivory towers’,. a feeling. which 
even if untrue or partially true, should 
be repelled by.‘imparting speedy, cheap, 
social, ready and real justice’ to the 
lowest in the ladder, ie. a tiller, a work- 
a.cobbler ete; and not by using 
handy sword of ‘contempt’. only”. 


_ “The High Court’ should literally and 
faithfully insist on enforcing the riders 
of ‘substantial injury’ and ‘substantial 
failure of justice’ while entertaining the 
writ petition under Article 226 of the 
Constitution of India, except when vio- 














lation of fundamental rights is alleged ° 
and proved”. 





13. Faced with the above, Mr. -Mehta 
relied ‘upon the following observation 
of the Full Bench -of Bombay High 
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Court in Shantilal v, M.. A, Ranga 
swami (1977-79 Bom LR 633): 


“Mr. Bhabha, who appeared on behalf 
of the Union of India contended that the 
words ‘injury of a substantial nature’ 
contemplated an injury of an ‘exceptional 
monstrous nature’, While discussing the 
provisions of new Art. 226 it’ 


to contemplate all kinds of cases which 
would be covered by cl. (b) or cl. (c) 
and whether a case falls under cl. (b) 


or cl, (c) will have to be decided on the- 


facts of each case. It is, however, diffi- 
cult to accept the contention: of Mr. 
Bhabha that the injury which is con- 
templated as enabling a party to claim 
relief under new Art. 226 (1) (b) must 
be something of a monstrous or. excep- 
tional nature, 


_“While discussing the scope of Art. 226 
(1). (b) of the Constitution it was con- 
tended by Mr. Seervai that where an 
order issued by an authority is entirely 
without ‘jurisdiction, that order must in 
terms be held to result in’ substantial 
injury or prejudice to a person for the 
purposes of Art. 226 (1) (b). In our view, 
this contention must be accepted, If. an 
order is made by a person entirely with- 
out jurisdiction and it adversely affects 
a person it will not be open for the op- 
posite party to contend that the order 
does not result in substantial injury to 
the party who is intended to be affected 
by the said order. We may usefully refer 
to the decision in Harrington v. Croy- 
don Corporation ((1968) 1 QB 856), reli- 
ed upon by Mr, Seervai. That was a case 
in which the question related to the 
validity of a notice calling upon a per- 
son in exercise of the power under Sec- 
tion 27 (1) of the Housing Act, 1964, to 
construct a brick-built ground floor ‘ex- 
tension as a bathroom which was esti- 
mated to cost about £ 650. That notice 
was challenged on the ground that the 
local authority had no power to compel 
the improvement. of property by requir- 
ing the owner to construct a new bath- 
room, The argument on behalf of the 
Corporation was that though the County 
Court in the exercise of its appellate 
jurisdiction under S. 27 (3) of the ‘Act 
had power to consider the validity of 
the notice, even if the notice was in- 
valid, it did not substantially prejudice 
the landlord.” ` 
It has also been observed that— 


“The concept of an ‘injury of a sub- 
stantial nature’ does not much differ in 


will not- 
only be difficult but almost impossible. 
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content from the concept of ‘substantial 
prejudice’. In Chambers’s Twentieth Cen- 
tury Dictionary one of the meanings of 
the word ‘prejudice’ is given as ‘injury - 
or hurt’. Thus in our view, an order 
issued in exercise of non-existent power 
or, in other words, an order which is 
entirely without jurisdiction must in 
terms be deemed to result in an injury 
of a. substantial nature". 


14. Mr, Mehta submitted that in view 
of this judgment of Full Bench wherever 
it-is found that the judgment or finding 
or order of the lower court or tribunal 
or State functionary is without jurisdic- 
tion, the court should presume substan- 
tial injury-even though there may not 
be any injury. and without any injury 
proved and pleaded, The submission of 
Mr, Mehta is that according.to judgment 
of the Full Bench whenever there is 
illegality: or an order being passed 
against some law, Art. 226 can be in- 
voked and substantial injury is to be 
presumed. 


15. I have carefully ‘considered the 
view taken by Bombay High Court. Mr. 
Mehta’ conceded that it has persuasive 
value only and the court should show 
greatest respect to it. 


16. ‘It is true that in this judgment 
of ‘Bombay High Court an equation has 
been made by legal inference by adopt- 
ing the principles of legal fiction; though 
not said in so many words, that if an 
order is without jurisdiction or patently 
illegal, substantial injury, which has 
been treated as equivalent to substantial 
prejudice, is to be assumed, In the above 
judgment of Bombay High .Court it has 
been observed: 

“While discussing the scope of Art. 226 
(1) (b) of the Constitution it was con- 
tended by Mr. Seervai that where an 
order issued by an authority is entirely 
without. jurisdiction, that order must in 
terms be held to result in substantial 
injury or prejudice to a person for the 
purposes of Art. 226 (1) (b). In our view, 
this contention must be accepted.” 

17. There is no doubt that the view 
of Full Bench of Bombay High Court 
commands greatest respect. With utmost 
respect, I have failed to persuade myself 
to hold that such assumption is permis- 
sible after the express, clear and cate- 
gorical legislative intent shown by the 
express addition of the phrase substan- 
tial injury and substantial failure of 
justice-in cls. (b) and (c) of the Consti- 
tution, by the 42nd Amendment. There 
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can be several cases in which orders can 
be passed in disregard of some law or 
tule and by authority which may not 
have got jurisdiction to do so, However, 
after the addition of the phrase substan- 
tial injury, the High Court is bound to 
insist on making an inquiry into and 
then giving a finding whether the peti- 
tioner in that case would have real in- 
jury. An inference of the nature drawn 
` in Bombay case, with utmost respect to 
the learned Judges is not permissible in 
view of the addition of the phrase ‘sub- 
stantial injury’ in Art. 226 of the Con- 
stitution (1) (b) and ‘substantial failure 
of justice’ in Art. 226 (1) (c). 

All illegalities need not cause any in- 
jury to all or anyone, Each case can be 
considered only on the basis of the 
pleadings of that case. The decision 
given in Bombay case is based on legal 
fiction and abstract presumption, not 
permissible on a plain reading of Arti- 
cle 226 cls. (1) (b) and (c) of the Consti- 
tution of India. 


I have discussed this matter at length in 
the case referred to above and I have 
come to the conclusion that in spite of 
patent illegality and an order being pa- 
tently without jurisdiction, it may not 
cause any injury whatsoever, to a per~ 
son coming to the court, 

18. It is true that the injury may not 
‘be of pecuniary nature and Bombay 
view to that extent is perfectly correct. 
It is also true that everything cannot be 
measured in terms of pecuniary interest 
but then it has to be seen what is the 
nature of that injury or loss caused to 
the petitioner in a given case. A few 
illustrations would show my intention— 

(a) 2 students go in competitive inter- 
view. The interview Board has got power 
of giving 5 marks only. The difference 
between them on written test is of 6 
marks. The interview is held by B in- 
stead of A and is therefore, without 
jurisdiction. In writ petition under Arti- 
cle 226 (1) (b) and (c) by the rejected 
student against selected student, Court 
cannot hold substantial injury to non- 
selected candidate, as even if he gets 
all the 5 marks and the selected candi- 
date gets no marks at all, the result 
would not be altered. The writ is liable 
to be dismissed in limine’. 

(b) In a no-confidence motion against 
Chairman of Municipal Board, 18 mem- 
bers out of 20, vote against Chairman. 
The Presiding Officer in law is Collector 
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but Additional Collector, not having 
Collector’s powers presides. The ousted 
Chairman applies under Art. 226 on the 
ground that the entire proceedings are 
without jurisdiction. The High Court 
under Art. 226 would refuse to entertain 
such writ as the Chairman cannot show 
any substantial injury or failure of 
justice, merely on account of Additional 
Collector presiding over it. 

(c) In an election to the office of Chair- 
man of an Institution, statutory rules 
are violated and authority accepts nomi- 
nations of two ineligible persons also in 
addition to one eligible person. The 
ineligible persons get no votes at all and 
eligible person is elected. Any of the 
ineligible persons or any other person 
cannot challenge the election as he ‘can- 
not prove substantial injury under Arti- 
cle 226 (1) (b) of the Constitution, Even 
in an election petition material effect on 
the result of election is required to be 
shown. 


19. If Bombay view is followed in 
each of the above cases, ‘substantial in- 
jury’ will be presumed because impugn- 
ed order or act is patently without juris- 
diction. With greatest respect, I cannot 
subscribe to this view asit would be mak- 
ing the provision nugatory. I am, there- 
fore, of the view that the general terms 
in which Bombay High Court has ex- 
pressed itself while agreeing with the 
contention of Mr. Seervai requires much 
more to be considered, I cannot treat it 
as the last word on the interpretation of 
substantial injury and substantial failure 
of justice used in Art. 226 (1) (b) and 
(c) of the Constitution. 


20. Now, that being so, I have to con- 
sider whether in the instant case the pe- 
titioner has been successful prima facie 
in proving that any injury of substan- 
tial nature has been caused to him on 
account of grant of temporary permit to 
a third party. Admittedly the petitioner 
is not the contestant for the third non- 
temporary permit as Mr. Mehta has ad- 
mitted that the applications which are 
pending are of other persons, Moreover, 
in the very nature of thè things a third 
permit holder is bound to come and ply 
vehicle sooner or later, because of the 
scope of three permits. The petitioner 
has not earlier challenged the jurisdic- 
tion of the R.T.A. in this case as the 
permit has been granted for four months 
only as can be done under the law and 
that period started on 16th of December, 
1978 and would expire on the expiry of 
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four months from that date. This means 
that the vehicle of the respondent is 
being plied at the moment and on the 
route and the travelling public is ray 
ing benefit of it. 


21, In the pleadings all that has been 
said is in cl. (b) which again is an aver- 
ment not supported by an affidavit “that 
there would be loss of Rs, 700 per month 
to the petitioner as he would be depriv- 
ed of 10 trips return in a month’. As 
perusal of the affidavit would show that 
this ground which is contained in cl. (b) 
of para 8 has been excluded because 
whereas affidavit says that paras Nos, 1 
to 7 of writ petition are true to his per- 
sonal knowledge, paras C and D of that 
para 8 too are true based on legal ad- 
vices. There is no mention of sub-cl. (b) 
_of para 8, in whole of the affidavit. 

22. Even if it would have been there, 
the petitioner should have further made 
-an averment about total income in a 
. month. and relationship of this income 
as a whole to the amount alleged in 
sub-cl, (b). This having not been done, 
.L am of the opinion that the petitioner 
has failed to show that simply by giv- 
ing temporary permit to respondent 
No, 2 that too for a period of 4 months 
out of which three weeks have already 
expired, substantial injury would be 
caused to him. : 

23. I am also of the view that mere- 
ly because a Bus-holder’s income is 
reduced to some extent and that too 
because of the fact that third non-tem- 
porary permit holder was not plying the 
vehicle so far, otherwise normally on 
account of his permit he was only en- 
titled to be one of the three; no sub- 
stantial injury is caused to the permit 
holder, Again the injury caused to the 
travelling public is to be the primary 
consideration in the matter of the dis- 
putes and debates of grant or non-grant 
of permits to Bus-holder may be tem- 
porary or non-temporary. 

24. A citizen travelling in a bus is 
not concerned whether the bus holder 
gets a permit which is temporary or 
non-temporary, but he is concerned 
more with the facilities and the fre- 
quencies of bus facilities, which are 
allowed by the Transport Authorities. 
That being so, I am of the opinion that 
the petitioner -has failed to make out a 
case of substantial injury or substantial 
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failure of ‘justice having been caused to 
him as required by sub-cls. (b) and (e) 
of cl. (1) of Art. 226 of the Constitution 
of India. 
25. The writ petition, therefore, fails 
and is dismissed in ‘limine’. 
Petition dismissed. 
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(JAIPUR BENCH) 
DWARKA PRASAD, J. 
Radhey Shyam, Petitioner v. 
Lalli and others, Respondents, 
Civil Revn. Petn. No. 257 of 1972, D/- 
29-11-1978.* 


(A) Civil P. C. (5 of 1908), O. 9, Rr. 13 
and 7 — Ex parte decree — Setting aside 
of — Sufficient cause for non-appearance 
on the date of passing ex parte decree 
must be shown — Relative scope of 
Rr. 7 and 13 indicated. AIR 1950 Lah 
43, Dissented from, 


The defendant against whom an ex 
parte decree is passed must show either 
that summons were not duly served up- 
on him or that he was prevented by any 
sufficient cause from appearing when 
the suit was called on for hearing, Th“ 
words “the suit was called on for hear- 
ing” refers to the date on which the ex 
parte decree was passed, and not to any 
earlier date, Therefore it cannot be said 
that if an ex parte decree was passed, 
then sufficient cause must be shown in 
respect of the date when the ex parte 
proceedings was first taken. If ex parte 
proceedings are taken against a defen- 
dant and he wants to get such proceed- 
ings set aside, then he has a rcmedy 
open to him under O. 9, R. 7, C.P.C, But 
after the ex parte proceedings culminat- 
ed in the passing of an ex parte decree, 
then the defendant, desirous of getting 
the ex parte decree set aside under O. 9, 
R. 13, C.P.C, must show sufficient cause 
for his non-appearance on the date when 
the ex parte decree was passed, Even if 
sufficient cause for non-appearance on 
an earlier date, when the ex parte order 
was passed is shown, then also the ex 
parte decree cannot be set aside, in case 


Mst. 


sufficient cause is not shown for the 
absence of the defendant on the date, 
*(Against order of Chatraram, Addl. 


Munsif No. 1, Jaipur City, D/- 10-8- 
1971.) 
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when the case ‘is called ‘on for hearing, 
resulting in the passing of the ex parte 
decree. AIR 1950 Lah 43, Dissented from. 


(Para 3) 
‘(9th Edn.), 


Anno: AIR Comm. C.P.C. 
O,.9 R.7N. 1; R. 13 Notes 17, 19. 


(B) Civil P. C, (5 of 1908), O. 9, R. 13; 
O. 20, Rr. 4 and 5 — Ex parte decree — 
Order setting it aside must be speaking 
order. 

An order setting aside an ex parte de- 
cree should be a-speaking order. Due 
weight should be given, while writing an 
order to the respective contentions. of 

_ both the parties. and proper reasons 
should: be assigned for „the conclusions 
arrived at by that court so that the ap- 
pellate or the revisional court may be 
able tō appreciate as- to.what grounds 
prevailed with the trial Court while 
passing such an order, As the trial court 
has‘ to exercise its judicial discretion 
while proceeding to allow or disallow 
an application for setting aside ex parte 
decree, the trial court is expected to re- 
cord its finding clearly as also the rea- 
sons upon’ which such finding is based. 


(Para 5) 
Anno: AIR Comm. C.P.C. (9th Edn), 
0.9 R. 13 N. 1; O. 20 R. 4 N. 3; R.5 


Notes 2 and 3. 


(C). Civil P. C. 6 of 1908), o. 9, R. 13 
~~ Ex parte decree — Setting aside of — 
Sufficient cause — Defendant not ap- 
pearing due.to death of her sister on a 
day before passing the. decree — Held, 


sufficient cause. (Paras 4, 6) 
_Anno: AIR Comm, C.P.C, (9th Edn.), 

O: 9 R. 13 N. 19. i 

Cases Referred: Chronological Paras 

AIR 1950 Lah 43. : 2, 3 


K. N. Tikku, for Petitioner; S. K. Ke- 
shote, for Respondents. - - 

ORDER:— This revisión application 
has been filed against the order of the 
Additional Munsif No. 1, Jaipur City, 
dated’ August 10; 1971, setting aside an 
ex” ‘parte decree passed on January 11, 
19710 

2. The argument of the learned 
counsel for the plaintiff-applicant is that 
no reasons have been assigned by the 
trial court. for setting aside the ex parte 
decree. It was also argued that sufficient 
cause for the non-appearance of the 
defendant should have been shown, not 
only in respect of the date on which 
the ex parte decree was passed but also 
for the date on which the ex parte order 
was passed against the defendant, In 
support of his second ‘conterition some 
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observations made in L. Krishanlal Mal- 
hotra v, Madanlal, AIR 1950 Lah 43 have i 
been relied upon, ` l 

3. An ex parte decree can be set aside: 
under the provisions of O..9, R. 13 C.P. C:, f 
which runs as under:— 

“13, Setting aside decree ex. parte 
against defendant: In any case in which. 
a decree is passed ex parte against a 
defendant, he may apply to the Court 
by which the decree was passed for an 
order to set it aside, and if he satisfies 


the Court that the summons 
was not, duly served, or that 
he was prevented by. any sufficient 


cause from appearing when the, suit was 
called on for hearing, the Court shall 
make an order setting aside the decree 
as against him upon such terms as to 
costs, payment into Court or otherwise 
as it thinks fit, and shall appoint a day 
for proceeding with the suit: 

Provided that where the decree is of 
such a nature that it cannot be set aside: 
as against such defendant only it may 
be set aside as against all or any of the 
other defendants also: 


Provided further that no Court shall. 
set aside a.decree passed ex parte mere- 
ly on the ground that there has been an. 
irregularity in the service .of summons, 
if it is satisfied that the defendant had 
notice of the date of hearing and had” 
sufficient time to appear and answer the 
plaintiff's claim. 

Explanation:— - Where there has been 
an appeal against a decree passed “ex 
parte under this rule, and the appeal 
has been disposed of on any ground 
other than the ground that the appellant. 
has withdrawn the appeal, no application. 
shall lie under this rule for setting aside. 
that ex parte decree.” 
The defendant against whom an ex 
parte decree was passed must show 
either that summons were not duly serv- 
ed'upon him or that he was prevented ` 
by any sufficient cause from appearing 
when the suit was called on for hearing. 
The words “the suit was called on for 
hearing” must obviously refer to the 
date on which the ex parte decree was- 
passed, and not to any earlier date, The 
observations made in Kishanlal’s. case 
(ATR 1950 Lah 43) are merely obiter, 
as in that case their Lordships of the 
Lahore High Court proceeded to set 
aside the ex parte decree on the ground 
that notice of transfer of the case to 
another court ought to have been ‘given’ 
to the defendant and as such notice was 
not sent to the defendant, the ex parte 
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decree shouldbe -set aside. With great 
respect: to the learned. Judge who ‘decided 
Kishanlal’s case, I am unable to agree - 
with the observations made. by him that 
if an ex parte decree was passed, then 
sufficient. cause must be shown in res- 
pect.of. the date when.the ex parte pro- 
ceeding was first taken. If ex parte pro- 
ceedings. are taken against a defendant 
and-he wants to get such proceedings 
set aside, then.he has a remedy open 
to him under O. 9, R. 7, C.P.C. But. after 
the ex_parte proceedings culminated in 
the .passing of an ex parte decree, ther 
the defendant, desirous of getting the 
ex parte decree set aside under O. 9. 
R. 13, C.P.C. must show sufficient cause 
for his non-appearance on the date 
when the ex parte decree was . passed. 
Even if sufficient cause for non-appear- 
ance on an earlier date, when the ex 
parte order was passed is shown, then 
also the ex parte decree cannot be set 
aside, in case sufficient -cause is not 
shown for the absence of the defendant 
on the date, when the case is called on 
for. hearing, resulting in the passing of 
the ex parte decree, Thus, in my - view, 
in the present case the defendant should 
have shown sufficient cause for his ab- 
sence on January 11, 1971..- 


4. The case of the defendant Smt. 
Rama, who applied for setting aside the 
ex parte decree, was that her elder sister 
Anandi Devi was suffering from Cancer 
for the last three months and was: an 
indoor patient at the Sawai Mansingh 
Hospital, Jaipur and that the aforesaid: 
Anandi: Devi died on January. 10, - 1971 
and ‘on-that account the defendant, Smt. 
Rama, could not. appear on January. 11, 
1971 before the trial court, According 
to her she was attending upon her sister 
during. her illness and on account of 
the death of her.sister on January .10, - 
1971, she was unable to appear before 
the Court on January. 11, 1971. Mr: 
Tikku; learned counsel for the plaintiff- 
applicant, argued that the allegations 
made in the application submitted by 
Smt. Rama were controverted by the 
plaintiff and that the trial court should 
have passed a speaking order in.. the 
matter, It must be observed that the 
order passed by the trial court is laco- 
nic inasmuch as no reasons for setting 
aside the.ex parte decree have been as- 
signed by the-trial- court in its order. 
However, it appears from the order of 
Ithe trial court that the version of the 
defendant was accepted by it that. she 
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could not .attend the .court on January 

11, 1971 on account of the death of her 

sister which took place on January 10, 

1971. There is no reason to disbelieve 

the case set up by the defendant in that|’ 
matter, merely because there is a denial 

by the plaintiff. 


5. It must be impressed “ upon the 
trial courts that due weight should: be 
given, while writing an order, to the}: 
respective contentions of both the 
parties and proper reasons should 
be assigned. for, the conclusions] 
arrived at by that court so that 
the-appellate or the revisional court. 


“may be able to appreciate as to what 


grounds prevailed with the trial court}. 
while passing such an order,; As th- 
trial court has to exercise its judicial]. 


discretion while proceeding to allow or 
disallow an application for setting aside 
ex parte decree, the trial -court is ex- 
pected to record its finding clearly as 
also the reasons upon which such find- 
ing is- based, If that would have been 
done, I am sure that the suit would not 
have remained pending for such a Jong 
time. It is only because of the laconic 
nature of the order passed by the. trial 
court that this revision application was 
entertained by this Court. y 

6. However, having considered all the 
facts and circumstances of the present 
case, as I have already observed above,f 
there is no reason to disbelieve the case. 
set up by Smt. Rama that her sister}- 
Anandi Devi was suffering from Can- 
cer for the last three months and shef 
died on January 10. 1971, which pre- 
vented her from appearing in the Court 
on the next day. I, therefore, hold that 
there was sufficient cause for the - non- 
appearance of the defendant Smt. Ramal, 
in the trial court on January 11, 1971. 
when the ex parte decree was passed. 
Consequently, the order of the - trial 
court setting aside the ex parte decree 
is upheld, The revision application is, 
accordingly, dismissed, The parties are 
left to bear their own costs of this re- 
vision petition. 


Revision dismissed. 
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Hemraj, Petitioner v. Jugal 
and others, Respondents. 


Kishore 


Civil Revn, Petn, No. 47 of 1977, D/- 
27-7-1977.* 
Rajasthan Premises (Control of Rent 


: & Eviction) Act (17 of 1950), S. 13-A (b) 
' — Arrears of rent — Interest thereon — 


Mode of calculation. ig 
The trial court is required under the 
provisions of S. 13-A (b) of the Act to 
find out, in the first instance, the amount 
which was payable by the defendant- 


` tenant to the plaintiff-landlord towards 


‘lord during the pendency of 


“be 


‘said deductions and the amount of 


the arrears of rent up to the seh of the 
order and then to deduct therefrom the 
amount. which was either paid by the 
defendant-tenant to the  plaintiff-land- 
the suit 
or was deposited by him in the trial 
court in the proceedings in the suit for 
eviction or was deposited under S. 19-A 
of the Act for payment to the landlord. 


After making the aforesaid deductions, 


the trial court should work out the net 
amount which remained due and pay- 
able from the defendant-tenant to the 
plaintiff-landlord towards arrears of 
rent on the date of the order 
under Section 13-A (b). Thereafter 
interest @ 6% per annum should 
calculated on the net amount 
which remained due and payable on the 
date of the order after making the afore- 
in- 
terest so calculated along with the 
amount of costs of the suit allowable to 


‘the landlord, should then be added to the 


net amount of arrears of rent. After the 
determination of this aggregate amount, 
consisting of the net amount of arrears 
of rent which was found due to be pay- 
able by the defendant-tenant on the date 
of the order and the interest calculated 
on such amount @ 6% per annum and 
the costs of the suit allowable in ac- 


` cordance with law, the defendant-tenant 


should be directed to make payment of 
the total amount so determined within 
a period to be fixed by the court, not 
exceeding 90 days. Thus the defendant- 
tenant could not be asked to make pay- 
ment of interest on such sums, which he 
has admittedly paid to the landlord 
during the pendency of the suit or which 
was deposited by him in the court, 


*(Against order of Shyam Sunder, Civil 
J., Barmer, D/- 1-3-1977.) 
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either in the suit for ejectmeat or under 
S. 19-A of the Act, prior to the date of 


the order. (Para 1) 
M. L. Shrimali, for Petitioner; A. L. 
Chopra, for Respondents, 
ORDER:— This revision application 


has been filed against the order passed 
by the Civil Judge, Barmer, under Sec- 
tion 13-A (b) of the Rajasthan Premises 
(Control of Rent & Eviction) Act, 1950 
(hereinafter called ‘the Act’). The trial 
court passed an absolutely perfunctory: 
order in this case directing the defen- 
dant-tenant to deposit the provisional 
rent @ Rs. 40 p. m. and also to make 
payment of arrears of rent on that basis. 
This order was not in consonance to the 
provisions of S, 13-A (b) of the Act, 
which reads as under.— 


“13-A (b) in every such proceeding, 
the court shall, on the application of the 
tenant made within thirty days from the 
date of commencement of the amending 
ordinance, notwithstanding any order to 
the contrary, determine the amount of 
rent in arrears up to the date of the 
order as also the amount of interest 
thereon at 6% per annum and costs of 
the suit allowable to the landlord; and 
direct the tenant to pay the amount so 
determined within such time, not ex- 
ceeding ninety days, as may be fixed by 
the court; and on such payment being 
made within the time fixed as aforesaid, 
the proceeding shall be disposed of as 
if tenant had not committed any de- 
fault;” x 


Thus, the trial court is required under 
the provisions of S, 13-A (b) of the Act 
to find out in the first instance the 
amount which was payable by the de- 
fendant-tenant to the plaintiff-landlord 
towards the arrears of rent up to the 
date of the order and then to deduct 
therefrom the amount which was either 
paid by the defendant-tenant to the 
plaintiff-landlord during the pendency 
of the suit or was deposited by him in 
the trial court in the proceedings in the 
suit for eviction or was deposited under 
S. 19-A of the Act for payment to the 
landlord. After making the aforesaid 
deductions the trial court should work 
out the net amount which remained due 
and payable from the defendant-tenant 
to the plaintiff-landlord towards arrears 
of rent on the date of the order under 
S. 13-A (b) of the Act. Thereafter inter- 
est @ 6% per annum should be calcu- 
lated on the net amount which remain- 
ed due and payable on the date of the 
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order after making the aforesaid deduc- 
tions and the amount of interest so cal- 
culated along with the amount of costs 
of the suit allowable to the landlord, 
should then be added to the net amount 
of arrears of rent. After the determina- 
tion of this aggregate amount, consisting 
of the net amount of arrears of rent 
which was found due to be payable by 


the defendant-tenant on the date of the - 


order and the interest calculated on 
such amount @ 6% per annum and the 
costs of the suit allowable in accordance 
with law, the defendant-tenant should 
be directed to make payment of the 
total amount so determined within a 
period to be fixed by the court, not ex- 
ceeding 90 days. Thus the defendant- 
tenant could not be asked to make pay- 
ment of interest on such sums, which he 
jhas admittedly paid to the landlord dur- 
ing the pendency of the suit or which 
was deposited by him in the court, either 
in the suit for ejectment or under Sec- 
tion 19-A of the Act, prior to the date 
“of the order. 


2. The appellate court has, of course, 
calculated the amount which was pay- 
able on account of arrears of rent by 
the defendant-tenant to the plaintiff- 
landlord from August 31, 1971 to Febru- 
ary 28, 1977, but it failed to deduct 
therefrom the amount which is alleged 
to have been deposited by the defendant- 
tenant in the trial court during the 
course of proceedings in the suit for 
ejectment, On the other hand, the ap- 
pellate court gave a general direction 
that such amount which might have been 
deposited by the  defendant-tenant, 
should be adjusted against the total 
amount adjudged by it. The error which 
has crept in making the calculation, by 
the procedure adopted by the lower ap- 
pellate court, is that interest @ 6% per 
annum was allowed to the plaintiff-land- 
lord on the entire amount which was 
payable towards arrears of rent from 
August 31, 1971 up to the day prior to 
the date of the order, without deducting 
therefrom the amount which the defen- 
_dant-tenant claims to have deposited in 
the trial court during the pendency of 
‘the suit for ejectment, prior to the date 
of the impugned order. The defendant- 
tenant has submitted an elaborate list in 
this Court showing the details of the 
amounts deposited by him in the trial 
‘court in that very suit, totalling Rs, 1,380. 
If the aforesaid amount was actually 
deposited in the trial court, before the 
date on which the order under Sec- 
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tion 13-A (b) of the Act was passed by 
the trial court, as claimed by the defen- 
dant-tenant, which fact can easily be 
verified from the receipts of challans in 
respect of such deposits, which might be 
in the possession of the defendant-tenant, 
then the defendant-tenant could not be 
directed to make payment of interest on 
the amount which he had already depo- 
sited in the trial court prior to the date 
of the order in that very suit. The ap- 
pellate court should have deducted the 
amount which the defendant-tenant had 
so deposited in the trial court, from the 
total amount of arrears of rent due 
against him, so as to arrive at the net 
amount which was due and payable by 
the defendant-tenant towards arrears of 
rent on the date of the impugned order 
and on the net amount so arrived at, 
interest @ 6% per annum should have 
been calculated and after adding such 
interest and the costs of the suit, the 
aggregate amount which was to be paid 
by the defendant-tenant in terms of the 
provisions of S. 13-A (b) of the Act, 
should have been determined. It is only 
thereafter that the defendant-tenant 
could have been directed to make pay- 
ment of the aggregate amount so deter- 
mined, within such time not exceeding 
90 days, as the appellate court might 
have thought proper. 


3. The revision application is accord- 
ingly allowed in part and the order 
passed by the Civil Judge, Barmer dated 
March 1, 1977 is modified to the extent 
indicated below. The Civil Judge is 
directed to calculate the amount of in- 
terest @ 6% per annum on the net 
amount which is found to be due and 
payable from the defendant-tenant to- 
wards arrears of rent on March 1, 1977, 
after deducting from the sum of Ru- 
pees 2,040 the amount deposited by him 
in the trial court during the course of 
proceedings in the suit for ejectment, 
instead of calculating interest on the 
entire sum of Rs, 2,040. The Civil Judge 
should then determine the aggregate 
amount payable by the defendant-tenant 
to the plaintiff-landlord, by adding the 
amount of interest so calculated as also 
the approximate amount of costs of the 
suit to the net amount of arrears of rent 
arrived at as aforesaid. The case shall 
go back to the Civil Judge, Barmer for 
passing a modified order under S. 13-A 
(b) of the Act, in accordance with the 
directions given above. The parties are 
directed to appear before the Civil 
Judge, Barmer for the aforesaid purpose 
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both‘ the parties have-been informed of 
the aforesaid date’ and as:such:it shall 
not be necessary for the Civil Judge, 
Barmer, to issue fresh notices ` to’ 
parties in respect of the date as fixed 
above, The record of the two courts be- 
low be sent immediately -to: the > Civil 
Judge, Barmer. The learned Civil Judge 
should expeditiously return the. record 
of the ‘trial court, after passing 
modified order under S. 13- A (b) ob the 
Act, to that: court. i 
4. The parties shall. ien thein own 
costs of the proceedings in- this Court. 
Revision partly allowed. 
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Prakash Chander, Petitioner v.: Smt. 
Sunder Bai and another, Respondents, 

Civil Revn,. Petn. No, 317. of. 1978, D7- 
17-2-1979.* 

(A) Civil P. C; 6 of 1908), S. 115 (1) 
(c) and 0.: 5, R.. 19-A 
in 1976) -— Material irregularity — Pro- 


cedural error. in -exercise of jurisdiction. 
— Effect of - amendment. of S. 115.—. 


Question of compliance of 0. 5, R. 19-A. 


It is only when some ‘illegality or 
material irregularity. is committed by 
the subordinate court in the manner of 
the .exercise of its jurisdiction, that iş, 
if some procedural errors im exercise of 
its jurisdiction are committed resulting 
into any illegality or material irregula- 
rity, such errors. can be..rectified by. the 
High Court, while exercising. the powers 
under S. 115 (1) (c), C.P.C.. After the 


amendment of S, 115 by the C.P.C. Am-. 


endment Act No. 104 of 1976, a. proviso 
has been added in sub-sec.. (1). Even if 
the order falls under.any of the clauses 
of S. 115 (1), the High.Court will have 
no jurisdiction to. vary or reverse any 
order -unless the order, if .allowed . to 


~ stand, would occasion. a failure of. jus- 


tice or cause irreparable injury to the 
party against whom it. was: made, There 
are two clauses of the. proviso. In view 
of clause (b) of this proviso, the peti- 
tioner is further required to show that 
the impugned order would occasion 4 
failure of justice or would cause an 
irreparable injury to him. 





* (Against judgment of M. D. ‘Chaudhary; 
Dist. J, Udaipur, D/- 12- “9.1978.) ` 


BW/CW/B317/79/MVI 





Prakash Chander v; 
on August 22, 1977. Learned counsel for:' 


‘Sunder Bai. 


the _ 


the- 


(after -amendment 


. (Para 14) 


A.LR. 


The- question of compliance “of:. O. 5, 
Rule 19-A by the court in making’a de- 
claration regarding due service, is a pro- 
cedural: matter and if any error in: this- 
regard-has. been committed, then. it. 
would be considered a procedural error: 
amounting to-material.:-irregularity in 
the exercise of the. jurisdiction ‘by the: 


-court. and in case it is found that com-- 


pliance of O, 5, Rule 19-A as to express 
declaration of due service is a must and 
the same has‘not been made, then: the- 
order ‘without compliance if allowed: to- 
stand, it would-occasion failure of justice 
or would cause irreparable injury to- 


the. defendant. Therefore, the. revision 
petition would lie. -(Para 15). 
Anno: ‘AIR’ Comm, C.P.C: 


(9th Edn.) 
S. 115 N. 12; O. 5'R. 19-A N.'1. ; 


(B) Civil P. C. (5. of. 1908), S. 115 (1) 
(c) and O. 5, R. 19-A — Ex parte order 
by lower. court — High Court can. enter 
into -question . of Teseli or. otherwise of 
order. 


In an ER a setting aside ex 
parte decree, the question of summons 
havirig béen duly served is required to 
be examined and in that connection; it is 
to.be, seen as to whether compliance of’ 
O..5, Rule 19-A has been made and if 
the. court, while deciding an application 
for setting aside ex „parte decree takes 
a wrong view, then it is open to correc- 
tion by the High Court under its powers 
under S, 115, C.P.C. (Para 16) 

Anno: AIR, Comm, C.P.C. (9th Edn.) 
s. 115 N. 12. 


(C) Civil P, C. (5 of 4908), S. 115 (1) 
(c) — New point — Question regarding 
non-compliance of O. 5, R. 19-A — Can 
be allowed. to. be raised ‘for first time. 


‘There is no hard and fast or an in- 
flexible rule that if a point has not been 
urged -in the- courts below, that point. 
may not be allowed to be raised for the 
first time -in revision petition, as. the 
remedy by way of revision is. discre- 
tionary and not a matter of right, ‘the 
court may, looking into the facts and 
circumstances of each case. allow - any. 
point to: be raised for the first time in 
the revision petition. Looking to the im- 
portance of the question regarding non= 
compliance of O, 5, Rule 19-A, the dis- 
cretion needs .to be exercised in favour. 
of the petitioner and it would be proper 
to allow the petitioner to raise this point 
in the revision petition. Case law dis- 
cussed.” (Para 19) 


Anno: AIR Comm. CPE, (1908) (9th 
Edn,), S. 115 N, .2. 
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(D) Civil: P. C. (5 of 1908), S: 115 (1) 
(c) Proviso (as amended -in: 1976). — New 
plea regarding non-service ‘of- summons 
—' Prejudice to other. party, . 

“The Proviso would be attracted: only 
in a case. where there has been ah “‘tir- 
regularity in the service- of summons”. 
If there has been no irregularity in-the 
service of summons, the proviso would 
not be attracted. Non-declaration of dué 
service by the court.cannot be consider- 
ed-to be. an irregularity.. in the: service 
of summons, as such, proviso -.would 
not come into play at all.. Thus no ques- 
tion of any prejudice will arise. . . 
(Para .21) 

Anno: AIR Comm. C.P.C. (9th . Edn.), 
S. 115 N. 2. 

(E) Civil P. C. (5.0f 1908), S. Tis — 
Concurrent finding of fact — „Revision 
is not maintainable. ` 7 


‘In. the instant case there is no proge- 


dural error committed by the courts be~ 
low in exercise of their jurisdiction ‘and 
both the courts have recorded a concur- 
rent finding of fact: that the defendant 
refused to accept the registered letter 
‘with acknowledgment due. The. endorse- 
ment of refusal on -registered letter. 
raises a presumption that the registered 
letter was offered to the addressee : and 
was refused..by him. This presumption is 
no doubt rebuttable. but the plaintiffs 
have also examined the postman who 
has clearly deposed that the registered 
letter in question was offered to the 
defendant, but he refused to accept the 
same and he made a remark in that re- 
gard on the registered letter, In face of 
the statement of the postman it is prov- 
ed that the defendant refused to accept 
the registered letter. ~ 

Anno: AIR Comm, C.P.C. Gh Edn.), 
S. 115 N. 2. 


(F) Civil P. C. (5 of. 1908), O. 5, Rule 


19-A (2), Proviso (as added in 1976) = 


Drawing ex parte proceedings — . Mak- 
ing of declaration contemplated by the 
Rule — Explicit declaration is not neces- 
sary — (Interpretation of Statutes — 
Word ‘Shall’.) 

Tt would be too hyper-technieal a view 
that there should be an explicit de- 
claration. What R. 19-A contemplates is 
that the court should. examine the re- 
gistered letter containing the summons 
and look into the endorsement made by 
the-postal employees regarding the refu- 
sal and thereafter.{he court may proceed 
to pass an ex parte order as contemplat- 
ed under O. 9, Rule 6, C.P.C., on the 
basis that the summons ‘has been ~ duly 


Prakash Chander v. Sunder. Bal -~ . 


` whether the object of 
_will be defeated or furthered. (Para 30) 


' be rendered illegal, It cannot 
` intention of the legislature that the de- 


(Para 22) > 


C.P.C. -It was amply proved 


.sion -of O. 9, C.P.C., 
. to. proceed ex. parte. ‘In this view of the 
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~.served. It would. :be. sufficient. or sub- 
stantial ae of O. 5, Rule 19-A. 
(Para 28) 


By the use of Sicpressianl ‘shall’ in the 


-- proviso, prima facie it can be said that - 


it is mandatory. The word ‘shall’ in its 
ordinary significance is imperative, but 


. much would depend upon the real in- 
| tention of the ` legislature. . For 
ascertaining “the ‘real intention of 
the legislature the court may 


‘consider the nature of the statute and. 


‘the consequences which would flow from 


construing it one way or the other: and 
whether the provision, in case is avoided 
entails with any penalty and, above all, 
the legislature 


.:In interpreting O. 5, R. 19-A- this 
cannot be considered to.be the intention 
of the legislature that. unless the court 
records its declaration that. summons has 
been duly served the order proceeding 
ex parte against the defendant would 
be the 


claration of due service should be re- 
corded in so many words. The court is 


‘required to see how service is- effected 
- and then to proceed ex parte. The inten- 


tion behind the provision can be gather- 
ed from Cl, 55 (iv) of the Joint Com- 
mittee Report and sub-rule (2) of the 


‘proposed Rule 19-A has been -amended 


in the light of the report. (Para 32) 


“Behind: the ‘expression ‘shall declare 
that the summons had been duly served’ 
the intention of the legislature appears 


‘to be only that there should be substan- 


tial compliance of this provision and the 
order passed should be indicative of the 
fact. -that the court had applied its mind 
as to whether the postal article has re- 
turned with an endorsement contemplat- 
ed in sub-rule (2). (Para 32) 


In the instant case the court had- re- 
corded that the summons was sent 
through. registered post to the defen- 
dant, -which returned with an endorse- 
ment of refusal, Thereupon, the court 
ordered to proceed under O. 9, Rule $, 
that the 
summons was duly served as the defen- 
dant refused to accept the registered 
letter containing the summons tendered 
to him, Thus, having in view the provi- 
the court ordered 


matter. substantial compliance of R, 19-A 


- was made by the Court and there was 


no-- illegality -or material irregularity in 
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the exercise of its jurisdiction by the 
court in passing the order. (Para 32) 

Anno: AIR Comm. C.P.C. (9th Edn.), 
O. 5 R. 19-A N. 1. 


Cases Referred: Chronological Paras 


AIR 1978 AU 139 21 
AIR 1978 Ker 143 26, -28 
AIR 1974 Raj 112 22 
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AIR 1972 SC 2379 13 
AIR 1971 SC 2324 ; 11, 12 
1970 Ker LT 907 26, 28 
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AIR 1970 Raj 171 17 
1970 Raj LW 320 (FB) 10 
1969 All LJ 1144 18 
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Anisminic Ltd. v. Foreign Compensa- 
tion Commission 13 


AIR 1966 SC 153 12, 13 
AIR 1964 SC 1336 13 
AIR 1964 SC 1341 13 
AIR 1956 SC 140 , 28 
AIR 1956 Madh B 125 19 
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(1883-1884) 11 Ind App 237 (PC) 11,13 

M. M. Singhvi, for Petitioner, S, C. 
Bhandari and N. N. Mathur, for Respon- 
dents. 

ORDER:— This revision is directed 
against the order of the District Judge, 
Udaipur, dated 12-9-78 whereby the 
order of the Civil Judge, Udaipur, dated 
10-1-78 was upheld and the defendant- 
petitioner’s application for setting aside 
the ex parte decree was dismissed. 

2. The facts leading to the present 
revision petition may briefly be stated 
as under: 


The plaintiffs Arjundas and Smt. Sun- 
deri Bai instituted a suit for arrears of 
rent and ejectment against the tenant- 
defendant Prakash Chandra on 4-11-76 
on the grounds of personal necessity, 
sub-letting and default. After registrą- 
tion of the case, summons was ordered 
to be issued for 10-1-77. On 10-1-77 fresh 
summons was ordered to be issued for 
21-2-77, as the earlier summonses did 
not return. Summons was issued at the 
Kankarauli address of the defendant 
through court, On 21-2-77 summons re- 
turned unserved with the endorsement 
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that the defendant was not available at 
his given address and is at Udaipur. The 
plaintiffs submitted an application the 
summons may be issued through regis- 
tered post, whereupon the court order- 
ed issue of summons through registered 
post as well as through court for 12-4-77. 
On 12-4-77, it appears, the summons 
sent through court did not return and 
it returned after the date but the sum- 
mons sent through registered post re- 
turned back with an endorsement of re- 
fusal on it. The learned Civil Judge 
thereupon ordered to proceed ex parte 
under O, 9, Rule 6, C.P.C. and 29-4-77 
was fixed for ex parte evidence, The ex 
parte order was passed in the following 


terms:— 
 g2-Yyeio ante art ft fgerafag 
ada agfa g sfaard ft sea tk 
afn gi saand er aaa afa Mareh 
Aa war iga A $a ster 2 fe 
daget Bt g an far i aa: fand È 
face O. 7 R. 6 ẹ aga ga acm ardaret 
ane R ore adt g 1 frre arà graa ardt 
ge ah gg Rais xe-v-vw HT Fe at 
ama 7 A. M. grr 
z. am THT” 
(in English) 
On 29-4-77 after recording ex parte evi- 
dence, the plaintiff's suit was decreed. 
3. On 2nd of May, 1977, the defen- 
dant submitted an application under 
O. 9, Rule 13, C.P.C., for setting aside 
the ex parte decree alleging that he 
came to know of the decree on 30th 
April, 1977. It was alleged that he did 
not receive any summons of the suit. 
Neither he was personally served for 
12-4-77 nor he received any summons 
through registered post. It was also stat- 
ed that no postman offered him any re- 
gistered letter nor he refused any regis- 
tered letter. He cannot say as to how 
the postman has written the endorse- 
ment of refusal on the registered letter. 
The defendant filed his own affidavit in 
support of the application. 


4. The plaintiffs submitted their reply 
to the application in which it was deni- 
ed that the registered letter was not 
offered to the defendant and that a 
wrong endorsement was made by the 
postman. The postman has discharged 
his duty in the ordinary course of his 
business and so there is no reason to 
disbelieve the endorsement made by 
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um. The registered letter was tendered that in order to attract the provision of 
xo the defendant and he refused to ac- Section 115 (1) (c) there should be ah 
sept ‘it. It was also stated that the de- illegality or material irregularity in the 
‘endant deliberately did not appear on exercise of its jurisdiction by the sub- 
.2-4-77 and it is wrong that he had no ordinate court. In passing the orders by 
1otice of it, Plaintiff Arjundas filed his the Civil Judge and the District Judge, 
wn affidavit in support of his reply. both the courts have not acted in the 


5. The’ parties led evidence. The de-. ®*@Feis? of their jurisdiction illegally 
endant Prakash Chandra examined him- © With material irregularity. Their 
elf as A.W. 1. On behalf of the plain- OTders do not suffer with any infirmity 
iffs Arjundas plaintiff appeared as ° defect of the nature specified | in 
A.W. 1 and produced Bhavdutt (N.A. Clause (c) of sub-section (1) of Sec, 115, 
N. 2) and Fateblal postman (N.A.W. 3). 5° Such orders are not amenable to the 
fhe learned Civil Judge, after hearing ¢visional jurisdiction of this Court. The 
he arguments, dismissed the defendant’s subordinate courts were only required 
application and he found that the regis- to see as to whether summons has been 
ered letter was offered to the defen- wy served or not and after recording 
iant and he refused to accept the same of the evidence, the courts were satisfied 
ind as such the summons was duly that the summons was duly served. The 
erved on him. It was also observed Courts have not in any manner acted 
hat there were no other grounds for illegally oF with material irregularity in 
etting aside the ex parte decree, It was the exercise of their jurisdiction, so the 
ot alleged by the defendant that he Case is not covered under clause (c) of 
vas prevented by any other sufficient sub-section (1) of Section 115, C.P.C. 
ause from appearing when the suit was 22d as such the present revision is not 
‘alled for hearing. The only ground ™aintainable. 
aken was that the summons was not 8. Shri Singhvi, on the other hand, 
luly served on him, which was found met the preliminary objection strenuous- 
gainst him. The defendant went in ap- ly contending that the order passed on 
eal against the order of the learned Civil 12-4-77 was not in conformity with O, 5 
udge, but the order of the learned Civil Rule 19A, C.P.C. There was no declara-. 
‘udge was upheld by the learned Dis- tion made by the court that the sum- 
rict Judge and it was held that the ser- mons was duly served. In the absence 
rice of summons was effected in accord- of such a declaration, the court could 
mce with the Order 5, Rule 19-A. Dis- not proceed ex parte against the defen- 
atisfied with the order of the learned dant. Making of a declaration wasa 
Jistrict Judge the defendant has prefer- mandatory and imperative requirement 
‘ed this revision petition, of O. 5, Rule 19-A and as such non- 


6. I have heard Shri M. M. Singhvi, Compliance of this provision clearly 
ounsel for the defendant-petitioner and Makes out a case that the learned Civil 
‘hri S. C. Bhandari, counsel for the Judge, while passing the ex parte order 
jlaintiffs-respondents, at length, on 12-4-77 acted illegally. or with mate- 

rial irregularity in the exercise of its 
7. Shri Bhandari, learned counsel for jurisdiction. The revision is, therefore, 
he plaintiffs-respondents raised a preli- competent in view of the fact that at 
ainary objection regarding the main- the time of the hearing of the applica- 
ainability of the revision petition and tion for setting aside ex parte decree 
ubmitted that both the courts below the courts below ought to have consi- 
ave held that the defendant refused to dered as to whether the ex parte order 
cept the registered letter and thus passed on 12-4-77, was in conformity 
ummons was duly served on him in view with O. 5, Rule 19-A, C.P.C., The courts 
if the provision of O. 5, Rule 19-A. The below have acted in disregard of that 
mpugned order does not suffer from provision and the manner in which the 
iny jurisdictional error and so no revi- courts below exercised their jurisdiction 
ion lies against the impugned order. He only points that they have so exercised 
irged that the courts below have not their jurisdiction illegally or with mate- 
icted illegally or with material irregula- rjal irregularity. The learned counsel 
ity in the exercise of their jurisdiction, also submitted that the courts below 
the present revision is not covered acted illegally or with material irregu- 
inder clause (c) of sub-section (1) of larity in holding that the defendant re- 
section 115 of the Code of Civil Pro- fused to accept the registered letter, 
edure. Shri Bhandari vehemently urged even when the postman Fatehlal has not 
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. proved the endorsement. Neither the ori- 
ginal registered letter was exhibited in 
Jhis statement nor his endorsement was 
put to him specifically and further iden- 
. tity of the defendant too is not establish- 
-ed by the statement of Fatehlal, so the 
courts have acted illegally in the exer- 
cise of their jurisdiction. On this ground, 
: as well, the revision is competent. The 
learned counsel also submitted that if 
-a glaring defect or irregularity in the 
exercise of jurisdiction comes to. the 
. notice of this Court, this Court is com- 
petent to rectify the same in exercise of 
its revisional jurisdiction and - further 
the question of compliance of the pro- 
visions of O. 5,-Rule 19-A can be exa- 
‘ mined by this Court in revision: even 
‘when this point did not arise for consi- 
deration before the courts below. If 
any such point had been left out of con- 
: sideration by the courts below, though 
having not been raised, still it would be 
considered that the courts below have 
acted illegally or wit? material irregu- 
larity in exercise of their jurisdiction. 
Shri Singhvi supported his submission 
by referring to some case law. 


9. Shri Bhandari then submitted that 
it was. not challenged in the courts be- 
low that compliance of O. 5, Rule 19-A, 
C.P.C., has not been made and this point 
cannot be- raised for the first time in 
this revision, Even otherwise S. 115 (1) 
(c) C.P.C., is ..not attracted on this 
ground, As regards the other ground 
Shri Bhandari urged that it was within 
the jurisdiction of the courts below to 

_ find out on the material on record, right- 
ly or wrongly, that the defendant refus- 
ed to accept the registered letter issued 

- by the Civil Judge’s court and thus sum- 
mons was duly served, so the second 
ground is not available to the petitioner 
for exercise of the .revisional jurisdic- 
tion. a 

10. I have given my serious and an- 
xious consideration to the rival conten- 

- tions advanced before me on the ques- 

. tion of maintainability of this revision 
petition. The scope of Section 115, C.P.C., 

- as it stood prior to 1976 Amendment, has 

come up for consideration in series. of 
decisions before the Supreme Court. This 
Court too had an occasion to consider 
its scope in the, case of Harakchand v. 
State of Rajasthan (1970 Raj LW 320) 
(FB). After reviewing the case law in 
para 12 of the report it was observed 

z as’ under:— 

““The sum and substance of the mat- 
ter is that unless an.error of law or fact 


on revision under 5S. 


ALR. 


. committed by the subordinate court has 
_arisen because (1) there is illegal, 


as- 
sumption of jurisdiction, or (2) there is 
failure of exercise it, or- (3) there -is 
illegality or material irregularity .com- 
mitted in the manner in-which it is exer- 
cised, the order passed by the:.subordi- 
nate court cannot be revised simply on 
the ground that the order is erroneous 
either on a point of fact or on a point 
of law.” we 


.11. In M/s. D. L. F. Housing and Con- 
struction Co. (P.) Ltd. v. Sarup „Singh 
(AIR 1971 SC 2324) their Lordships of 
the Supreme Court observed that the 
mass of reported cases only serve to 
show that the High Courts do not al- 
ways appreciate.the limits of their juris- 
diction under Section 115, C.P.C, After 
taking into consideration the Privy Coun- 
cil decisions in. Rajah Amir Hassan Khan 
v. Sheo Baksh Singh (1883-1884) 11 Ind 
App 237 (PC) and Balakrishna Udayar 
v. Vasudeva:Ayyar (44 Ind App 261: 


. AIR 1917 PC 71) and approved by the 


Supreme; Court in Keshar Deo v. Radha 
Kissan (1953 SCR 136: AIR 1953 SC 23), 


© their Lordships observed as under:—. 


“The words ‘illegally’ and- ‘with mat ™. 


rial irregularity’ as used in this claus 
do not cover either errors of fact or of 
law, they do not refer to the decision 
arrived at but merely to the manner in 
which it is reached, The errors contem- 
plated by this clause may, in our view, 


. relate either to breach of some provi- 
- sion of law or to material “defects ` of 


procedure affecting the ultimate decision, 
and not to errors either -of fact or of 
law, after the prescribed _ formalities 
have been complied with. The High 
Court does not seem to have adverted 
to limitation imposed on its power under 
S. 115 of the Code, Merely because the 
High Court would have felt inclined, 


‘had it dealt with the matter initially, to 


come to a different conclusion on the 
question of continuing stay of the refer- 
ence proceedings pending decision of the 
appeal, could hardly justify interference 
115 of the Code 
when there was no illegality or material 
irregularity committed by the learned 
Additional District Judge in his manner 
of dealing with this question. It seems 
to us that in this matter the High ‘Court 
treated the revision virtually as if it was 
an appeal.” 

12. The same view is reiterated in 
the Managing. Director (MIG) Hindustan 
Aeronautics.. Ltd, Balanagar v, Ajit Pra- 





aed Tarway (AIR 1973 SC 76) in which 


: was placed on Pandurang 
Dbhordi v. Maruti Hari Jadhav (AIR 1966 


' «SC 153) and D. L. F. Housing & Con- 


Ne 5 


struction Co, (P.) Ltd, New Delhi v. 
-Sarup Singh (AIR 1971 SC 2324) (supra) 
Pegde, J., speaking for the Court, ob- 
-served that it is not the conclusion of 
“the High Court that the first Appellate 
Court had no jurisdiction to make 
order that it made. The order of the 
First Appellate Court may be right or 
wrug; may be in accordance with law 
“GE may not be in accordance with law; 
‘but oze thing is clear that it had juris- 
-dictica to make that order. It is not the 
«tase that the first appellate court exer- 
«isd its jurisdiction either illegally or 
‘<with material irregularity. That being 
~aa, the High Court could not have in- 
woked its jurisdiction under Section 115 


_~of the Civil Procedure Code. 


| $3. Shri Singhvi referred to a deci- 
siom Of the Supreme Court, M. L. Sethi 
v. R. P. Kapur (AIR 1972 SC 2379) and 
“on. the basis ef this authority urged that 
where there is breach of any provision 
«Of Haw then jurisdiction under S. 115 can 
‘be imvoked and he urged that in this 
scase Mathew, J., has considered the ob- 
servations of Lord Reid and Lord Pearce 
im Anisminic Ltd, v, Foreign Com- 
pensation Commission ((1969) 2 AC 147) 
and am the basis of the dicta of the 
-majority of the House of Lords Mathew, 


“™ Ty @hserved that we have moved away 


the traditional concept of ‘jurisdic- 

fan’, The effect of the dicta in that case 

& to reduce the difference between the 

jurisdictional error and error of law 
~withim jurisdiction almost to a vanishing 
“point, The practical effect of the decision 
as that any error of law can be reckon- 
<@d as jurisdictional. This comes perilous- 
Jy cese to saying that there is jurisdic- 


' tiom if the decision is right in law but 


mone if it is wrong. It appears that in 
marss f9 and 11 Mathew, J., considered 
“the eeacept of ‘jurisdiction’ as found in 


Engish law and whatever has been ob-- 


served in para 11 of the report cannot 
‘be said that the settled legal position in 
dadia isin any way changed. Mathew, J., 
im para 8 observed that the jurisdiction 
«of fhe High Court under Section 115 of 
the Civil Procedure Code is a limited 
-one amd after making this observation, 
tas placed reliance on three Privy Coun- 
cil decisions, namely, Rajah Amir Khan 
«g, Shee Bakash Singh (1883-1884) 11 Ind 
App 237 (PC) (supra), Balakrishna Uda- 
yar v. Vasudeva Aiyer (AIR 1917 PC 71) 
1979 Raj./8 VI G—34 


the. 
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(supra) and N, S. Venkatagiri Ayyangar. 
v. Hindu Religious Endowments Board, 
Madras (AIR 1949 PC 156) and three 
Supreme Court decisions Manindra Land 
Building Corporation Ltd. v. Bhutnath 
Banerjee (AIR 1964 SC 1336), Abbasbhaï 
v. Gulamnabi (AIR 1964 SC 1341) and 
Pandurang Dhondi’s case (AIR 1966 SC 
153) (supra). : 
14. Thus, in view 


of th i ; 
authoritative Set A 


pronouncements 






committed resulting into any illegality 
or material irregularity, 
be rectified by the High Court, whil 
exercising the 


no jurisdiction to vary or reverse any 
order unless the order, if allowed to 
stand, would occasion a failure of jus- 
tice or cause irreparable injury to the 
party against whom it was made. There 
are two clauses of the proviso, So far 
as the present case is concerned cl, (a) 
of the proviso has no relevance, In view 
of clause (b) of this proviso, the peti- 
tioner is further required to show that 
the impugned order would occasion a 
failure of justice or would cause an ir- 
reparable injury to him. 

15. Viewed in the light of the law 
discussed above, in my opinion, this re- 
vision petition is maintainable on the 
first ground urged by the learned coun- 
sel: for the petitioner. Without entering 
into the merits of the first ground, at 
present, as regards the maintainability 
of revision on this ground, it may be 
stated that the question of compliance 
of O. 5, Rule 19-A by the court in mak- 
ing a declaration regarding due service, 
‘is a procedural matter and if any error 
in this regard has been committed, then 
it would be considered a procedural 
error amounting to material irregularity 
in the exercise of the jurisdiction by the 
court and in case it is found that com- 
pliance of O. 5, Rule 19-A as to express 
declaration of due service is a must and 
the same has not been made, then the 
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7 
order without compliance if allowed to 
stand, it would occasion failure of jus- 
tice or would cause irreparable injury to 
the defendant. Therefore, the revision 
petition would lie. 

16. The learned counsel for the plain- 
tiffs-respondents vehemently urged that 
the impugned order is the order of the 
learned District Judge and there is no 
jllegality or material irregularity in the 
exercise of the jurisdiction in the order 
of the learned District Judge or even 
of the learned Civil Judge, so this 
Court should not enter into the 
legality or otherwise of the ex 
parte order passed on 12-4-1977. 
The supervisory jurisdiction of the Court 
can only be exercised in respect of the 
impugned order. I am unable to agree 
with this contention of the learned coun- 
sel. In an application for setting aside 
ex parte decree, the question of sum- 
mons having been duly served is requir~ 
ed to be examined and in that connec- 
tion, it is to be seen as to whether com- 
pliance of O. 5, Rule 19-A has been made 
and if the courts, while deciding an ap- 
plication for setting aside ex parte de; 
cree takes a wrong view, then it is open 
to correction by this Court under its 
powers under S. 115, C.P.C. 


17. It is next contended by Shri Bhan- 


dari that first ground regarding non- 
compliance of O, 5, Rule 19-A, C.P.C. 


was never raised by the defendant in, 


the courts below and the courts below 
were never called upon to decide this 
question, The defendant should not be 
allowed to raise this contention for the 
first time in this revision petition. In 
this connection, he placed reliance on 
M/s, Bhagwan Gold and Silver Store, 
Rewari v. Hissar Iron and Mechanical 
Works (AIR 1970 Punj 393). In this case 
summons in the first instance was issued 
to the defendant. On receipt of the re- 
port on the first summons an order for 
service by registered post was made and 
before any summons was returned un- 
served, the order for substituted ser- 
vice was made. It was held that both the 
orders were not in accordance with the 
provisions of the Code. It was observed 
that as the defendant did not raise any 
objection in either of the courts below, 
the High Court will not interfere in re- 
vision, The learned counsel further re- 
ferred to another decision of this Court 
Hakim Ghulam Mohammad v. Dr. Zahoor 
Mohammad (AIR 1970 Raj 171). In this 
case his Lordship Jagat Narayan, J., (as 
he then was), observed that a new point 
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that an agreement embodied in am ume- 
registered document can be used for cùm- 
lateral purpose cannot be raised. for ihe 
first time in revision.. 

18. As against this, Shri Singhwi ¢it- 
ed Smt. Jaggi v. Bhagwan Das (1969 AI 
LJ 1144), In this case K. B, Asthana, Feo 
(as he then was), observed that the very 
object of exercise of revisional juriste- 
tion by the High Court is to cerreet the- 
record. When the record is 
under S. 115 of the Civil Procedure Coge- 
by the High Court in exercise of its 
revisional jurisdiction, it becomes iim. 
duty to correct the record if it is feud. 
to be defective, no matter any party hes- 
raised any such ground in revision or 
not, if in the circumstances of the cast 
it is necessary to do so in the miterest 
of justice. After summoning the reeord: 
the High Court can pass any order it 
deems fit. It was a case for setting aside 
ex parte decree. It was observed- that Gt 
is the duty of the court itself to satisiyr 
that the summons was duly served ba- 
fore proceeding to hear the suit ex parta- 
against the defendant under ©. 9, Rute &,. 
C.P.C., the court is not empowerert ke: 
proceed ex parte against the defendant 
unless it is proved that the summen- 
were duly served. If the court faiks i 
its duty and defendant comes te mowr 
of it at any subsequent stag 
in the proceedings in the suit, 
that would not remove the defect whict» 
has crept in the record and the order 
passed under Rule 6 of the Order 9 of 
the Code to proceed ex parte wii] cane 
tinue to remain an illegal order, ft was 
also observed that a party can be pena- 
lised for not raising a plea if it pertains 
to anything done by the adversary but 
if the court itself commits airy prevce- 
dural error, whether or not a _ part} 
raises any specific plea, it would be ime 
material. On merits it was found that the 
summons were not duly served so the 
application under O. 9, Rule 18, CPC, 
was allowed in revision: 


19. Mr, Singhvi also cited Manoranr- 
jan Samanta Kumar v. Brundabati Veere- 
gam (AIR 1969 Orissa 52). In this ease 
an ex parte decree was passed against 
a minor on non-appearance of his 
guardian, The court failed to appoint 
guardian for the minor, It was held that 
the decree against the minor can be sat 
aside in revision even if petition is not 
filed by the minor, as the décree against 
the minor is a nullity even though the 
matter came to the notice of the Hight 
Court on the revision filed, not by ther 
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minor or his mother, but by the oppo- 
site party and it was observed that the 
High Court has wide powers to suo motu 
exercise its revisional jurisdiction. To 
the same effect are the observations in 
Basantibai v. Veshnukumar (AIR 1956 
Madh B 125). It was observed that the 
section gives discretionary power to the 
High Court to interfere or not. 


20. It may be stated that there is no 
hard and fast or an inflexible rule that 
if the point has not been urged in the 
courts below, that point may not be 
allowed to be raised for the first time in 
revision petition, as the remedy by way 
of revision is discretionary and not a 
matter of right, the court may, looking 
into the facts and circumstances of each 
case allow any point to be raised for the 
first time in the revision petition. Look- 
ing to the importance of the question re- 
garding non-compliance of Order 5, 
Rule 19-A, the discretion needs to be 
exercised in favour of the petitioner and 
it would be proper to allow the peti- 
tioner to raise this point in this revision 
petition, ; 

21. Shri Bhandari further contended 
that this point should not be allowed to 
be raised for the first time in revision 
petition in view of the fact that the 
plaintiff will be. seriously prejudiced.! 
The plaintiff would have defended the 
alleged ground in the light of the pro- 
viso of Order 9, Rule 13, C.P.C., which 
has been newly added by the 1976 Am- 
endment. The proviso to Order 9, Rule 
13, C.P.C., lays down that no court shall 
set aside the decree passed ex parte 
merely on the ground that there has 
been an irregularity in the service of 
summons, if it is satisfied that the de- 
fendant had notice of the date of hearing 
and had sufficient time to appear and 
answer the plaintiffs claim. Reference 
in this connection was made to the case 
of Raghubir Sahai Bhatnagar v, Bhakht 
šajjan (AIR 1978 Al 139). In this 
case the summons was refused by the 
defendant-tenant in a suit for arrears of 
rent and ejectment and there was no 
affixure of summons as required by 
Order 5, Rule 17. It was held that this 
defect was not substantial enough to 
vitiate the service of summons. The 
purpose of issuing summons is to give 
intimation to the defendant of the suit, 
the court and the date fixed for his 
appearance. It was further held that 
proviso to Order 9, Rule 13 as already 
added by the Allahabad High Court 


i 


. below in exercise of their 
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(which has now been engrafted in R. 13 
by C.P.C, Amending Act No, 104 of 1976) 
would come into play and ex parte de- 
cree cannot be set aside on the ground 
of irregularity in the service of summons 
if the court is satisfied that the defen- 
dant had knowledge and had sufficient 
time to appear and answer the plaintiff's, 
claim. It may be stated that proviso 
would be attracted only in a case where 
there has been an “irregularity in the 
service of summons”. If there has been 
no irregularity in the service of sum- 
mons, the proviso would not be attract- 
ed. Non-declaration of due service by 
the court cannot be considered to be an 
irregularity in the service of summons, 
as such, proviso would not come into 
play at all Thus no question of any 
prejudice will arise. 

22. As regards the maintainability of 
the revision petition on the second 
ground, I am clearly of the opinion that 
revision does not lie on that ground. 
There does not appear to be any proce- 
dural error committed by the courts 
jurisdiction 
and both the courts have recorded a con- 
current finding of fact that the defen- 
dant refused to accept the registered 





letter with acknowledgement due. The 
endorsement of refusal on registered 
letter raises a presumption that the 


registered letter was offered to the ad- 
dressee and was refused by him. This 
presumption is no doubt rebuttable and 
the defendant has come into the witness 
box to rebut, but the plaintiffs have 
also examined the postman who has 
clearly deposed that the registered letter 
in question was offered to the defendant, 
but he refused to accept the same and 
he made a remark in that regard on the 
registered letter. In face of the statement 
of the postman Fatehlal, it is proved 
that the defendant refused to accept the 
registered letter. Original letter was 
shown to him and with reference to that 
registered letter, he has deposed that 
after refusal by the defendant, remark 
to that effect was made by him. It is true 
that specific remark was not put to him 
in his statement and he has not stated 
that particular remark marked A to B 
or Sois in his hand bearing his initials, 


_ but on that basis, it cannot be said that 


the remark is not proved, when he has 
said that the remark of refusal was 
made by him on the registered letter. 
There is no other remark of refusal ex- 
cept the one endorsement of refusal on 
the registered letter. In this connection 


Re 
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reference may be made to Pakharsingh 
v. Kishansingh (AIR 1974 Raj 112), In 
that case, notice was sent by the plain- 
tiff to the defendant, which returried 
with an endorsement of refusal, There 
was only bare denial of the defendant 
in his statement and in that connection 
it was observed that the defendant’s 
bare denial is wholly insufficient to re- 
but the presumption. In the present case 
there is the testimony of the postman as 
well. Thus, on the second ground, 

revision’ petition is not maintainable. 

23. Now, I proceed to examine the 
the merits of the first ground. 

24, In order to properly appreciate 
the respective contentions of the parties, 
it is essential to look to the pro- 
visions of Order 5, Rule 19-A, For 
facility of reference it is reproduced 
hereunder:— 

“O, V. Issue and 
mons.— 

“R. 19-A. Simultaneous issue of sum- 
mons for service by post in addition to 
personal service— (1) The Court shall, 
in addition to, and simultaneously with, 
the issue of summons for service in the 
manner provided in Rules 9 to 19 (both 
inclusive), also direct the summons to 
be served by registered post, acknow- 
ledgmént due, addressed to the defen- 
dant, or his agent empowered to accept 
the service, at the place where the de- 
fendant, or his agent, actually and vo- 
luntarily resides or carries on business 
or personally works for gain: , 

Provided that nothing in this sub- 
rule shall require the Court to issue a 
summons for service by registered post, 
where, in the circumstances of the case, 
the Court considers it unnecessary. 

(2) When an acknowledgment purport- 
ing to be signed by the defendant or 
his agent is received by the Court or the 
postal article containing the summons 
is received back by the Court with an 
endorsement purporting to have been 
made by a postal employee to the effect 
that the defendant or his agent had re- 
fused to take delivery of the postal 
article containing the summons, when 
rendered to him, the Court issuing the 
summons shall declare ‘that the sum- 
mons had been duly served on the de- 
fendant: i 

Provided that where the summons was 
properly addressed, prepaid and duly 
sent by registered post, acknowledg- 
ment due, the declaration referred to in 
this sub-rule shall be made notwithstand- 


service of Sum- 
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ing the fact that the acknowledgment 
having been lost or mislaid, or for any 
other reason, has not been received by 
the Court within thirty days from the 
date of the issue of the summons.” 


25. The above provision has been in- 
troduced for the first time by Sec. 55, 
C.P.C. Amendment Act No. 104 of 1976. 
It provides for simultaneous issue of 
summons for service by post in addition 
to personal service. Sub-rule (2) pro- 
vides that when an acknowledgment 
purporting to be signed by the defen- 
dant is received by the Court or the 
postal article containing the summons is 
received back by the Court with an en- 
dorsement purporting to have been 
made by a postal employee to the effect 
that the defendant had refused to take 
delivery, the Court issuing: the summons 
shall declare that the summons had 
been duly served and the proviso lays 
down that this declaration shall be made 
by the court if the acknowledgment is 
lost or mislaid or for any other reason, 
has not been received by the Court with- 
in thirty days from the date of the issue 
of the summons. 


26. On behalf of the petitioner Shri 
Singhvi strenuously and vehemently 
contended that the learned Civil Judge 
did not make any declaration as con- 
templated in this rule, while drawing 
ex parte proceedings on 12-4-77, The 
legislature has used the word ‘shall’, 
which expresses the intention of the 
legislature and compliance of this rule is 
mandatory and imperative. Thus, there 
has been non-compliance of this manda- 
tory provision, so the court was not 
justified to proceed ex parte against the 
defendant and consequently the ex 
parte decree deserves to be set aside. 
Shri Singhvi urged that the mandatory 
character of the rule is re-inforced by 
the proviso. Shri Singhvi supported his 
contention by citing case law on analo- 
gous provision contained in O, 5, R. 19, 
C.P.C. He referred to a Full Bench de- 
cision of the Madras High Court Parasu- 
ram Odayar v. Appadurai Chetty (AIR 
1970 Mad 271) and the two decisions of 
Kerala High Court, — Daveed Asser- 
vandam v. Krishna Pillai Govinda Pillai 
(1970 Ker LT 907) and Pazhekottal Na- 
beesu v. Pazhekottal Kunhamina (AIR 
1978 Ker 143). f 

27. Shri Bhandari, on the other hand, 
contended that there has been substan- 
tial compliance of Rule 19-A of O, 5, 
C.P.C. The court had applied its mind 
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to the service of summons sent to the 
defendant through registered post, The 
court recorded in detail that the regis- 
tered letter in which summons was sent, 
has returned with the report of refusal 
so the ‘proceeding are drawn ex parte 
against the defendant under O. 9, Rule 6, 
C.P.C. Under O. 9, Rule 6, C.P.C, ex 
parte proceedings can only be drawn 
when summons is duly served, It would 
appear that the court had in mind the 
question of the service on the defendant 
in view of the fact that the court spe- 
cifically recorded to proceed under O. 9, 
Rule 6, C.P.C. Shri Bhandari urged that 
the contemplated . declaration under 
Rule 19-A, is implicit in the order dated 
12-4-77, He further urged that the cases 
cited by Shri Singhvi on -the provision 
contained in Rule 19 of O. 5, can be of 
no help in view of the fact that Rule 19 
is optional and discretionary in nature. 
If the courts find that summons has 
been duly served, the court is required 
_ to declare so. Instead of making such a 
declaration, the Court is empowered to 
pass any other order regarding service’ 
of summons, as the court thinks fit. 
Alternatively he contended that evenin 
respect of the provision contained. in 
O. 5, Rule 19 there is divergence of 
opinion and he referred to the cases in 
which a different view has been taken. 
These cases are,— Sampatlal Keshan v. 
Baliprasad Shah (AIR 1950 Assam 6); 
Tahal Singh v. Chainchal Singh 
(AIR 1934 Lah 985 (2)); and Rameshwar 
‘Bakhsh Singh v. Balraj Kuar (AIR 1932. 
Oudh 327). 

28. The respective contentions of the 
learned counse] need careful considera- 
tion and it is to be seen as to whether 
compliance of O. 5, Rule 19-A, C.P.C., 
is required to be made only in the terms 
of this provision or whether the contem- 
plated declaration can: be inferred from 
the order passed by the Court or may 
be taken to be implicit? In case explicit 
declaration is not made, would it vitiate. 
the ex parte order and in consequence 
the ex parte decree. There are some dis- 
tinctive features in the provision con- 
tained in Rr, 19 and 19-A. Rule 19 has” 
reference to Rule 17. Rule 17 of O. 5, 
C.P.C., lays down the procedure when 
the defendant refused to accept service, 
or cannot be found and in case sum- 
mons is returned under Rule 17 and the 
return has not been verified by the afi- 
davit, it is imperative for the court to 
examine the serving officer on oath or 
cause him to be so examined. Even if 


further observed 
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the return has been verified by the affi- 
davit of the serving officer, still it is 
open to the court to examine him on 
oath. Rule 19 further lays down that the 
court is empowered to make further in- 
quiry in the matter as it thinks fit, and 
after doing so there are two options left 


- to the court either it shal] declare that 


the summons has been duly served or 
it shall order such service as it thinks 
fit.. These expressions that the court 
“shall declare that the summons ‘has’ 
(in Rule 19) or ‘had’ (in Rule 19-A) been 


` duly served” occur in the two provisions, 


but in different context and purpose, In 
Rule 19-A there is no option left to the 


-court in view of the endorsement of the 


refusal except to declare that the sum- 
mons had been duly served, but in case 
of Rule 19 the contemplated declaration 
would arise only after examination of 
the serving officer or such further in- 
quiry as the court thinks fit. It is only 
after the satisfaction of the court that 
the summons has been served, the court 
is required to make a declaration that 
the summons has been duly served and 
on that basis alone it can be held that 
there was an application of mind by the 
court, In the absence of such a declara- 
tion, it may be said that there was no 
application of the mind by the court on 


- the question of service, It is in the light 


of this analysis and scrutiny of the two 
provisions, the question is required to 
be examined as to whether strict com- 
pliance is required to be made in R. 19-A. 
The Madras case (AIR 1970 Mad 271) 
(FB) and the Kerala cases 1970 Ker LT 
907. and AIR 1978 Ker 143 (cited supra), 
no doubt, support the stand taken by 
Shri Singhvi and it has been held in 
these cases’ that the provision of O. 5, 
Rule 19 is imperative and express de 
claration of due service is required to 
be made. In the Madras case (supra) 
Venkataraman, J, concluded the matter 
in para 45 and observed that it is neces- 
sary that there should have been strict 
compliance with the provisions of O. 5, 
Rule 19 by the executing court when it 
proceeded to hold the sale in the ab- 
sence of the judgment-debtor. It was 
that it should also 
declare expressly that the summons has 
been duly served, though the exact form 
of that declaration’ may be in any con- 
venient form, such as, “it is declared 
that the defendant has been duly sery- 
ed” or “it is declared that the service is 
sufficient” or simply “defendant duly 
served” or “service sufficient”, What is 
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important is that the endorsement of the 
Court itself should indicate that the 
presiding officer has applied his mind 
and considers that the summons has 
been duly served, A contrary view has 
been expressed in the cases referred to 
by Shri Bhandari So far as the present 
case is concerned it is not necessary for 
me to agree or disagree with the one 
- view or the other, as these cases are 
based on the nature of the provision 
contained in O. 5, Rule 19 and there is 
no case cited before me in respect of 
the provision of O. 5, Rule 19-A, C.P.C. 
The question arises that when there is 
no option to the court except to make 
a declaration of due service when there 
is an endorsement of refusal purporting 
to be made by the postal employee, is 
it imperative for the court to make such 
an explicit declaration? In my humble 
opinion, it would be too hyper-technical 
a view that there should be such an ex- 
plicit declaration. What Rule 19-A con- 
templates is that the court should exa- 
mine the registered letter containing the 
summons and look into the endorsement 
made by the postal employee regarding 
the refusal and thereafter the court may 
proceed to pass an ex parte order as 
contemplated under O, 9, Rule 6, C.P.C. 
on the basis that the summons has been 
duly served. It would be sufficient or 
substantial compliance of O. 5, R. 19-A. 
In Pratap Singh v. Shri Krishna Gupta 
(AIR 1956 SC 140), it has been observed 
as under (at p. 141):— 

“Tendency of the Courts towards tech- 
nicality is to be deprecated; it is the sub- 
stance that counts and must take pre- 
cedence over mere form. Some rules are 
vital and go to the root of the matter; 
they cannot be broken; others are only 
‘directory and a breach of them can be 
overlooked provided there is substantial 
compliance with the rules read as whole 
‘and provided no prejudice causes; and 
when the legislature does not itself state 
- which Judges must determine the mat- 
ter and exercising a nice discrimination, 
sort out one class from the other along 
broad based, commonsense lines.” 

How such a provision should be inter- 
preted? In this connection I may refer 
to Sutherland’s “Statutes and Statutory 
Construction”, Third Edition (Volume 3) 
Art, 5810 and Art, 5808 at pp. 91 and 
88. In Art, 5810 while dealing with Sta- 
tutory directions to courts it is stated 
that the general rule whereby directions 
to public officers for the protection of 
public: or private rights are mandatory 


Ţ Stated that by the 


A.I. R. 


may be applied in a like manner to di- 
rections to courts; and in Art. 5808, it 
is stated as under: — 


“Any principles of substantial com- 
pliance have been employed to escape 
the necessity of invalidating proceedings 
and at the same time avoid a positive 
holding that a provision is merely 
directory.” 

29. I may profitably refer to some 
observations of their Lordships of the 
Supreme Court in State of Bombay v. 
Purushottam Jog Naik (AIR 1952 SC 
317). In this case the validity of the 
order of detention expressed in the name 
of the Government of Bombay was in 
question, While considering the provi- 
sion of Art, 166 (1) Bose J., speaking for 
the Court expressed: as under (at p. 318): 

“Now we do not wish to encourage 
laxity of expression, nor do we mean to 
suggest that ingenious experiments re- 
garding the permissible limits of depar- 
ture from the language of a Statute or 
of the Constitution will be worthwhile, ` 
but when all is said and done we must 
look to the substance of Article 166 and 
of the Order. 

The short answer in this case is that 
the order under consideration ‘is’ ‘ex- 
pressed’ to be made in the name of the 
Governor because it says ‘by order of 
the Governor’. One of the meanings of 
‘expressed’ is to make known the opinion 
or the feelings of a particular person 
and when a secretary to Government 
apprehends a man and tells him in the 
order that this is being done under the 
orders of the Governor, he is in sub- 
stance saying that he is acting in the 
name of the Governor and on his behalf, 
is making known to the detenu the opin- 
ion and feelings and orders of the Gov- 
ernor. In our opinion, the Constitution 


does not require a magic incantation 
which can only be expressed in a set 
formula of words, What we have to see 














‘is whether the substance of the require- 





ments is there.” 


30. Shri Singhvi laid much stress on 
the use of expression ‘shall’ and on that 
basis argued that the provision is man- 
datory. In this connection it may be 
use of expression 
‘shall’ prima facie it can be said that it 
is mandatory. The word ‘shall’ in its 
ordinary significance is imperative, but 
much would depend upon the real in- 
tention of the legislature. For ascertain- 
ing the real intention of the legislature 


We 


‘[{te ccurt may consider the nature of 
the statute and the consequences which 
wauld flow from construing it one way 
erthe other and whether the provision, 
im case is-avoided entails with any penal- 
ity anā, above all, whether the object of 
the legislature will be defeated or fur- 

~{fhered. There is mass of case law on 
the subject as to whether the exprés- 
Siam ‘shali’ should be construed in . an 
imperetive way or otherwise. 


3h. Maxwell in his treatise on “Inter- 
retation of Statutes”, Twelfth Edition, 
Chapter 13, at pp, 314-15, expressed as 
ander:— 

“Et is impossible to lay down any 
-general rule for determining whether a 
sprovision is imperative or directory. No 
universal rule, said Lord Campbell L, C., 
“ean be laid down for the construction 
JË statutes, es to whether mandatory 
‘enactments shall be considered directory 
«niy er obligatory with an implied nul- 
M@ificetion for disobedience, It is the duty 
«of Courts of Justice to try to get at the 
w@al intention of the Legislature ` by 
«carefully attending to the whole scope 
«aé the statute to be construed.” And 
ard Penzance said “I believe, as far as 
“amy rude is concerned, you cannot safely 
oa further than that in each case 
must Isok to the subject-matter; consi- 
der the importance of the provision that 
‘has been disregarded, and the relation 
of that provision to the general object 
intended to be secured by the Act; and 
upon a review of the case in that as- 
pect, decide whether the matter is what 
fs called imperative or only directory.” 


. 32. HE the provision of Rule 19-A is 
judged in the light of the above princi- 
| ples then in my opinion, this cannot be 
_|@omsidered to be the intention of the 
fegislature that unless the court records 
its declaration that summons has been 
duly served the order proceeding ex 
parte against the defendant would be 
rendered illegal. It cannot be the inten- 
tion of the legislature that the declara- 
| on of due service should be recorded 
ffm so many words, The court is requir- 
ed to see how service is effected and 
then to proceed ex parte. The intention 
behind the provision can be gathered 
fram clause 55 (iv) of the Joint Com- 
mittee Report and sub-rule (2) of the 
åd Rule 19-A has been amended 
fh fre Hight of the report, Clause 55 (iv) 
af the Report says:— 
Sanse 55 ({iv)— The Committee also 


Pel thet in the case of issue of summons. 


4 


‘manipulation. In order to meet this con- 


you ` 





Prakash Chander v. Sunder Bai (M, C. Jain J.) [Prs. 30-32] Raj. 119. 


for service by registered post, if the 
defendant refuses to take delivery of 
the summons, when tendered to him, 
or the fact that the acknowledgment has 
been lost or mislaid or has not been re- 
ceived back by the Court for any other 
reason within thirty days from the date 
of issue of summons, the Court should 
be authorised to draw a presumption 
that the summons had been duly served 
on the defendant.” 

The Code of Civil Procedure was am- 
ended by Amendment Act No. 104 of 
1976. One of the aims and objects of 
the ‘amendment .was to curtail the pos- 
sible delays in journey of litigation and 
with that end in view several provisions 
have been introduced to curtail the de- 
lays. One of such provisions is introduc- 
tion of Rule 19-A in O. 5, It was notic- 
ed that service of summons takes a lot 
of time and summonses do not return 
served or unserved in time, possibly 
may be as a result of manoeuvring and 


tingency, the legislature introduced 
Rule 19-A to effect service by post 
simultaneously or in addition to, per- 


sonal service, Sub-rule (2) contemplates 
that the Court shall declare that sum- 
mons had been duly served, in case thel 
postal article containing summons is re- 
ceived back by the Court with an en- 
dorsement purporting to have been made 
by a postal employee to the effect that 
the defendant had refused to take deli- 
very of the same, The very object of the 
rule would be frustrated in case it is 
held that the court should record its de- 
claration in these words that the sum- 
mons had been duly served. Such a de- 
claration, in my opinion, can be infer- 
red from the order. That would be sub- 
stantial compliance of sub-rule (2) of 
Rule 19-A. Behind the expression “shall 
declare that the summons had been duly 
served” the intention of the legislature 
appears to be only that there should be 
substantial compliance of this provision 
and the order passed should be indica- 
tive of the fact that the court had ap- 
plied its mind as to whether the postal 
article has returned with an endorse- 
ment contemplated in sub-rule (2). If 
we look to the order dated 12-4-77, it 
is amply borne out from it, that the 
court had applied its mind, The court 
had recorded that the summons was 
sent through registered post to the de- 
fendant, which returned with an en- 
dorsement of refusal. Thereupon, the 
court ordered to proceed under Order 9 
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Rule 6, C.P.C. It may be stated that the 
court Kad in its view the provision of 
O. 9, Rule 6, which lays down that 
where the defendant does not appear 
when suit is called on for hearing, then 
if it is proved that the summons was 
duly served, the court may make an 
order that the suit be heard ex parte. 
It was amply proved that the summons 
was duly served as the defendant refus- 
ed to accept the registered letter con- 
taining the summons tendered to him. 
Thus, having in view the provision of 
O. 9, C.P.C., the court ordered to pro- 
ceed ex parte, In this view of the mat- 
ter, in my opinion, substantial compli- 
ance of Rule 19-A was made by the 
Court and I do not find any illegality or 
material irregularity in the exercise of 
its jurisdiction by the court in passing 
the order dated 12-4-77. - 

33. The learned counsel for the peti- 
tioner submitted that the consequences 
are too harsh and severe, in case the 


ex parte decree is allowed to stand with- 


out the defendant being given a fair and 
reasonable opportunity to defend him- 
self. In this connection it may be stated 
that the petitioner has moved the appli- 
cation for setting aside ex parte decree 
solely on the ground that the summons 
was not duly served on him and that 
ino registered letter was offered to him 
by .the postman. On facts, it has been 
found that the petitioner. 
accept the registered letter and that the 
summons was duly served, No other 
reason has been stated by the petitioner 
which prevented him to appear | when 
the suit was called for hearing. Under 
O. 9, Rule 13, C.P.C., the ex parte decree 
can be set aside either when summons 
has not been duly served'or when the 


defendant was prevented by any suff- 
cient cause. from appearing when the 
suit was called upon for hearing. As 


stated above, the summons had been 
found to be duly served and so this 
ground is not available to the defendant 
for setting aside the ex parte decree 
and no other ground had been taken by 
him, which prevented him to appear. 
Thus there is no choice left to the Court 
except to reject the petitioner’s applica- 
tion for setting aside the ex parte de- 
cree. No premium can be put on the wil- 
ful ‘conduct of default of ADDE aE by 
the defendant, 


34. In the result, I do not find any 
force in this revision petition, so this 
revision petition is hereby dismissed. In 


R. 5. R. T. Corpn, v. R. T. A, Jaipur 


refused to 


DLE 


the circumstances of the case I leave the 
parties to bear their own costs ef th» 


petition. 
Revision dismissed... 


AIR 1979 RAJASTHAN 128 
(JAIPUR BENCH) 

P. D.. KUDAL AND K. S. SIDE, W. 
Rajasthan State Road Transport Com- 
poration, Appellant v. Regional. Transe ` 
port Authority, Jaipur and anoe Rese- 

pondents. . 
Civil Spl. Appeals (Writ) Nos, 13 suite 
20 of 1968, D/- 17-11-1978." 


(A) ‘Motor Vehicles Act (4 ef: 2O3Dh,. 
Ss, 68-FF and 58 (1) — Rajasthan State- 
Road Transport Services (Developeri 
Rules (1965), R. 10 —. Approved scheme 
allowing continuance of existing poivate- 
permits “till the validity of the aferessn 
permits” — Renewal of existing panmi 
after enforcement of scheme ig m si 
thorised. 1968 Raj LW 448, Reversed. — 


Where an approved scheme for. na~ 
tionalisation of routes prohibited pao~ 
sion of private transport services om the- 
notified routes or any portion thereof 
and allowed ‘continuance of the existing: 
permits on the notified routes or parties 
thereof “till the validity. of the  afare= 
Said permits” with certain restrictizny,.. 
the power to grant renewal of the per- 
mits existing at the time of enforeement 
of the approved scheme could net bæ- 
spelled out from the words “tih the valie 
dity of the aforesaid permits” im wels- 
tion to the notified routes or pertiom. 
thereof after the approved scheme was- 
enforced. In such a case, the faiiwre of 
the State Corporation to challenge imitial. 
renewals of the existing permits om moti- 
fied routes after the scheme was exfarc~- 
ed, would not prevent the Corporation. 
from challenging subsequent remewal, 
1968 Raj LW 448, Reversed; AIR 3188F 
SC 93; AIR 1961 SC 1556; AIR 1963 SC” 
640 and’ AIR 1972 SC 1674, Foll: 

(Para SF 

Anno: AIR Comm, M, V. Act ast. 
Edn), S. 58 N. 4. 

(B) Constitution of India, Art. 225 —~- 
Writ petition in the name of Generel 
Manager, State Road Transport Cerpo- 
ration — Maintainable as one om Behali- 


*(Against judgment of V, F. Tyagi et 
reported. in 1968 Raj LW 20) 


CW/CW/B260/79/SNV. 
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of State Corporation when text makes it 
clear that the petitioner is none else than 
Corporation. (Para 16) 

Anno: AIR Comm. Const. of India, Art. 
2296 N. 22 (I). 


Cases Referred: Chronological Paras 


AIR 1972 SC 1674 10, 12 
AIR 1967 SC 603 ` 10 
AIR 1963 SC 640 12 
AIR 1962 SC 1135 12, 13 
AIR 1961 SC 93 TE 12 
AIR 1961 SC 1556 12 
AIR 1960 SC 321 14 
AIR 1960 Pat 575 13 


AIR 1957 SC 489: 1957 All LJ 746 1l 

R. N. Munshi, for Appellant; J. S. 
Rastogi, Govt, Advocate, for Respondent. 

SIDHU, J.:— These two appeals from 
the judgment of the learned single Judge 
of this Court raise a common question 
as to the true meaning of the words 
“till the validity of the aforesaid per- 
mits” appearing in the scheme of na- 
tionalisation of passenger road transport 
services on the Jaipur-Bharatpur route 
and of similar words appearing in the 
similar scheme as to the Jaipur-Alwar 
route, both duly. approved and publish- 
ed in accordance with the provisions of 
Section 68-D, Motor Vehicles Act, 1939 
{for short, the Act), in the Rajasthan 
Gazette Extraordinary dated, December 
14, 1960. The expression ‘approved sche- 
me’ will hereafter be used as having 
reference to either or both of these 
schemes. 


2. In order to appreciate the contro- 
versy, it is necessary to state a few facts 
here, The approved schemes which ad- 
mittedly carry the force of law and 
which are pari materia lay down, imter 
alia, that:— 

(1) The State Road Transport Servi 
shall commence to operate from the 28th 
January, 1961, or thereafter, 

(2) State Road Transport Service shall 
be provided on Jaipur-Bharatpur/Jaipur- 
Alwar route of Jaipur region or portions 
thereof, 

(3) State Road Transport Services are 
to be provided on the route or portions 
thereof mentioned in clause (2) above. 
The provision of transport services other- 
wise than under the Scheme is probi- 
bited. 


(4) No other person than the State 


Transport Undertaking (Rajasthan State ` 


Roadways) will be permitted to provide 
passenger road transport services on the 
Toute or portions thereof specified .in 
clause (2) above. 
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Clauses 5 and 6 of the approved scheme 
which are not relevant for the present. 
purpose may not be reproduced here. 
Clause 7 which consists of several sub- 
clauses, is important. The sub-clauses- 
deal with éxisting permits and tempo- 
rary permits, held by private operators, 
at the time, the approved scheme came 
into force, relating to route or routes 
overlapping the Jaipur-Bharatpur/Jaipur-- 
Alwar routes (hereinafter called the 
notified route). Sub-clause (g) relating: 
to the Jaipur-Bharatpur route may be 
reproduced here:— 

7 (g) The vehicles covered by permit 
Nos. (1) P. St. P. 349 (2) P. St. P. 350 
(3) P. St. P. 351 and (4) P. St. 
P. 878 which have been grant- 
a to (1) Pt. Ram Ratan Sharma Ramlal’ 

gr ae (2) M/s, Hari Ram Gopaldass: 
re s. Ramchandra Kedarmal and (4) 
Shri Babulal Gupta respectively om 
Bharatpur-Bhusawar route under the 
Motor Vehicles Act, 1939 will be allowed 
to ply till the validity of the aforesaid 


-permits but will be made ineffective im 


respect of the Bhartpur-Chhokervada 
portion of the route specified in ‘cl. (2) 


-above, that is to say that they will not 


pick up passengers from Bharatpur to 
Chhokervada and vice versa and from 
any place in between these two places 
in either direction.” : 

The MBharatpur-Bhusawar route was 
overlapping the notified route (Jaipur- 
Bharatpur) to the extent of 29 miles 
from Bharatpur to Chhokerwara. After 
running 29 miles on the notified route,. 
the Bharatpur-Bhusawar route branches 
off from Chhokerwara from where the 
distance to Bhusawar is only 4 miles. 
When the approved scheme came into 
force, Babulal Gupta held permit No. 
P. St. P. 878 which entitled him to ply 
his vehicle on the Bharatpur-Bhusawar 
route till January 11, 1961, Babulal ap- 
plied ;for renewal of this permit, The 
Regional Transport Authority (for short, 
the R.T.A.) rejected the application in 
respect of the Bharatpur-Chhokerwarm 
sector of the notified route but allowed 
it for the remaining portion from Chho- 
kerwara to Bhusawar. In appeal, the- 
tribunal directed renewal subject to the 
renewed permit being made- imeffective 
on the Bharatpur-Chhokerwara sector 
of the notified route as per restrictions 
indicated in sub-clause (g) of Clause 7 
reproduced above. In compliance with 


‘the appellate order, the R.T.A. granted 


renewal of this permit from 12-1-1961 to 
11-1-1964, Subsequently; he granted fur- 
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ther renewal from 12-1-64 to 11-1-1967. 
‘During the period of the second re- 
‘newal, Babulal Gupta transferred this 
permit to Mithalal who is respondent 
‘2 in D. B. Civil Special Appeal No. 19 of 
1968, which is one of the appeals, being 
-dealt with by this judgment. Mithalal 
obtained the third renewal of this per- 
‘mit from the R.T.A. for the period from 
12-1-1967 to 11-1-1970. The Rajasthan 
‘State Road Transport Corporation (for 
short, the Corporation) which had, in 
‘the meantime, succeeded the Rajasthan 
State Roadways as the State Transport 
“Undertaking challenged this renewal by 
‘way of an appeal before the Tribunal, 
-appointed under the Act, as well as 
‘through a writ petition (No, 509 of 1967) 
filed in this Court, The appeal was allow- 
ed to be withdrawn on the ground that 
‘it was likely to fail on a technical 
‘ground. The Corporation, however, pro- 
secuted the writ petition which was 
‘eventually dismissed by the learned 
‘single Judge on merits vide his judg- 
‘ment, dated, December 5, 1967. 


3. Turning now to the facts in the 
‘other appeal (D.B. Civil Special Appeal 
No. 20 of 1968), it relates to the notified 
route, Jaipur-Alwar. The Jaipur-Achrol- 
Partapgarh route was overlapping this 
notified route to the extent of 42 miles 
between Jaipur and Achrol, Hanuman 
Prashad, respondent 2 herein, held per- 
mit No, P, St. P. 909 which entitled him 
to ply his vehicle on the Jaipur-Achrol- 
Partapgarh route, even after the approv~ 
ed scheme came into force in respect of 
the notified route of Jaipur-Achrol, but 
he could ply only till the validity of his 
permit and that too subject to its being 
made ineffective as provided in Clause 7 
of the approved scheme. He succeeded in 
getting this permit renewed from the 
R.T.A. twice, for a period of 3 years 
each, The R.T.A. granted a third renewal, 
but the same was challenged by the 
Corporation by way of a writ petition 
(No, 1850 of 1966} filed in this Court. 
This writ petition was dismissed by the 
learned single Judge by the same judg- 
ment whereby he dismissed the other 
~writ petition, viz., No. 509 of 1967. 


4, An additional fact which may be 
mentioned here in respect of writ peti- 
tion No, 1850 of 1966 is that the Corpo- 
ration had also challenged therein the 
grant of a-.fresh permit by the R.T.A. 
to Radha Gopal Aggarwal, respondent 3, 
therein, vide resolution, dated November 
16, 1966 in contravention of the approv- 


- said date subject to certain 
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ed scheme, The leamed single Judge 
held this grant to be illegal and without 
jurisdiction, but nonetheless dismissed 
the writ petition qua Radha Gopal Ag- 
garawal as well on the technical ground 
that the General Manager of the Corpo- 
ration who had filed it had no locus 
standi to do so. 


5. It will be seen from the judgment 
of thé learned single Judge that he has 
construed the crucial words “till the 
validity of the aforesaid permits”, appear~. 
ing in the relevant clause of the approv~ 
ed scheme to mean, in effect, the vali- 
dity of a permit as counted not ‘merely 
from what is specified therein as to its 
duration but also from the renewals of 
that permit as may be granted from 
time to time by the R.T.A. after the 
commencement of the approved scheme. 
In other words, the learned Judge is of 
opinion that the power or jurisdiction 
of the R.T.A. to grant periodic renewals 
of existing permits, listed in Cl, 7 (g) of 
the approved scheme, can be spelled out 
from the words “till the validity of the. 
aforesaid permits” occurring in that 
clause without doing any violence to the 
accepted canons of construction of sta- 
tutes, He has therefore upheld the re~ 
newals of the permits of Mithalal and 
Hanuman Prashad granted from time ta 
time by the R.T.A. after the coming into 
force of the respective approved schemes 
with effect from December 14, 1960. In 
that view of the matter, both the writ 
petitions filed by the Corporation have 
been dismissed: As already stated, the 
Corporation has appealed. 


6. After giving the matter our care- 
ful consideration, we are of opinion that 
the words “till the validity of the afore- 
said permits” are quite precise and un- 
ambiguous and must therefore be ex- 
pounded in their ordinary and natural 
sense, These words mean what they say; 
and what they say is this that even after 
the approved scheme came into force on 
December 14, 1960, existing permits on 
a specified route overlapping the notified 
route shall remain valid for their res- 
pective durations extending beyond the 
restrictions 
and limitations as laid down in the 
relevant clauses of the approved scheme. 
Section 58 (1) of the Act deals, inter 
alia, with the duration of a permit. It 
lays down that a permit ‘shall be effec~ 
tive without renewal for such period, 
not less than three years and not mora 
than five years as the Regional Trans= 
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port Authority may provide in the per- 
mit’. In view of this section, an existing 
permit, as on December 14, 1960, when 
the approved scheme came into force, 
could not possibly have a period of vali- 
dity for less than three years and more 
than five years from the date of its grant. 
For example, a permit granted for the 
maximum period of 5 years with: effect 
from December 13, 1960, would have re- 
mained valid till December 12, 1965, But 
for the saving clause enacted in the 
words ‘the vehicles covered by permits 
iana will be allowed to ply till the vali- 
dity of their aforesaid permits’, the per- 
mit covered by the aforesaid example 
would have been rendered invalid on 
December 14, 1960 for the approved 
scheme itself lays down (see clauses 1, 
2, 3 and 4 reproduced in am earlier part 
of this judgment) that no other person 
than the State Transport Undertaking 
will be permitted to provide passenger 
road transport services on the notified 
route or any portion thereof. The fram- 
ers of the approved scheme enacted the 
saving clause to let the holders of exist- 
ing permits ply their vehicles on certain 
routes overlapping the notified routes 
for the duration of their permits subject 
to certain conditions and restrictions 
laid down in the approved scheme, In the 
very nature of things, the arrangement 
envisaged by the saving clause could not 
but be transitory in character. Had it 
been intended otherwise, there was nos 
thing to prevent the framers of the 
scheme from expressing their intention 
in clear and plain language. In that case, 
they would have used some such words 
as ‘till the validity of the aforesaid per- 
mits and such subsequent renewals, 
thereof as may be granted from time to 
time’, The reason why they stopped 
short at the words ‘till the validity of 
the aforesaid permits’ eschewing the re- 
maining words is that they did not want 
the private operators. to ply their vehi- 
eles on the notified route or any portion 
thereof beyond the duration of their per- 
mits which had already been granted be- 
fore the publication of the approved 
scheme. It was precisely for this reason 
that they did not confer any power of 
jurisdiction on the R.T.A. to grant re- 
mewals of such permits after the approv-~ 
ed scheme came into force. 

7. A reference to the relevant clauses 
of the approved scheme, reproduced in 
an earlier part of this judgment, Sec- 
tion 68-FF of the Act and the rules made 
ander the Act, would show that extreme 
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care has been taken to exclude the pri- 
vate operators from plying their buses 
on the notified route or any portion 
thereof. Clause 2 lays down that the 
State Road Transport Service shall be 
provided on the notified route or portions 
thereof Clause 3 makes it clear that on 
the notified route which is to be covered 
by the State Road Transport Services, 
the provision of private transport servi- 
ces ‘is prohibited’. The use of this strong 
language by the framers of the scheme 
is more than adequate to proclaim their 
intention and object that they wanted 
to totally exclude the private operators 
from plying their buses on the notified 
route or any portion thereof except for 
a limited period and subject to certain 
conditions and restrictions as prescribed 
in the approved scheme. As if the word 
‘prohibited’ was not enough, they went 
further in clause 4 and declared that ‘no 
other person than the State Transport 
Undertaking (Rajasthan State Roadways) 
will be permitted to provide passenger 
road tramsport services on the route or 
portion thereof specified in clause (2) 
above’. These are the prohibitory clauses 
in the approved scheme which leave no 
manner of doubt that private operators 
are totally excluded from plying their 
vehicles on the notified route except for 
a limited. period and that too subject to 
certain restrictions specified in the 
scheme, Reference may also be made to 
Section 68-FF of the Act which express- 
ly forbids the R.T.A. and enjoins on him 
that he “shall not grant any permit ex- 
cept in accordance with the provisions 
of the scheme’, Rule 10, Rajasthan State 
Road Transport Services (Development) 
Rules, 1965 lays down that for the pur- 
pose of giving effect to the approved 
scheme, the R.T.A. “shall forthwith can- 
cel, or modify or refuse to renew or 
make ineffective existing permits in res- 
pect of the notified route or portion 
thereof.” 


8. It is in the context of these prohi- 
bitory and exclusionary provisions of the 
approved scheme, the Act and the rules 
made thereunder that one has to read 
the words “till the validity of the afore- 
said permits” in order to determine whe- 
ther these words confer by necessary 
implication a power and jurisdiction on 
the R.T.A, to grant renewal of a permit 
after the commencement of the approved 
scheme. It seems impossible to us to 
hold that these plain and unambiguous 
words, which deal with entirely a dif- 


ferent subject-matter, ie, the validity 
of ‘aforesaid permits’, in other words, 
the existing permits at the time of the 
enforcement of the approved scheme, 
can legitimately be so extended as to 
read into them a power and jurisdiction 
in the R.T.A. to grant a renewal of a 
permit relating to the notified route or 
a portion thereof after the approved 
scheme was enforced. l . 


9. Let us now consider the problem 
with the aid of the interpretation clause 
(definitions) as given in the Act. The 
word ‘permit’ as defined in Section. 2 (20) 
of the Act means ‘the document issued 
by Regional Transport Authority autho- 

. rising the use of a transport vehicle’. 
Applying this definition to the words 
‘till the validity of the aforesaid per- 
mits’, these words would read ‘till the 
validity of the aforesaid documents issu- 
ed by Regional Transport Authority au- 
thorising the use of a transport vehi- 
cle’. It is to be borne in mind that these 
words have to be construed with refer- 
ence to a particular date when the ap- 
proved scheme wag enforced, The docu- 
ments ‘issued (mark the use of past tense 
in the verb used) by the R.T.A. at ‘the 
time of the commencement of the ap- 
‘proved scheme could only be the exist- 
ing permits and not their renewals which 
may or may'not have been granted and 


which, could mot, in any case, be describ< . 


ed as documents issued at a time when 
‘in fact they had not been issued. 


10. Reference may then be made to 
the argument, which apparently ‘found 
favour with the learned single Judge, to 
the effect that since in Ram Nath Verma 
v. State of Rajasthan, AIR 1967 SC 603, 
the Supreme Court described the approv- 
ed scheme, with which we are dealing 
in the instant case, to be a scheme of 
‘partial exclusion’, it is implicit in the 
said description that the R.T.A. has the 
power and jurisdiction to grant renewals 
of the specified existing permits even 
after the commencement of the approv- 
ed scheme. We have very carefully read 
the cited judgment and find that their 
Lordships used the expression ‘partial 
exclusion’ in a wholly different context 
merely suggesting thereby that the exist- 
ing permits were mot altogether invali- 
dated by the approved scheme inasmuch 
as the scheme allowed the said permit- 
holders to ply their buses till the vali- 
. dity of their permits, even on the over- 
“<.lapping sector of the notified route, 
< though they were forbidden to pick up 
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passengers on the overlapping sector for 
destinations on that sector. It js self- 
evident that an approved scheme whicb- 
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does not provide for the cancellation of 


all the existing permits cannot, strictly 
speaking, be described as a scheme of 
total exclusion. But then, as their Lord- 


. ships subsequently explained in D, M. 


Thippeswamy v. Mysore Appellate Tri- 
bunal, AIR 1972 SC 1674, the question 
whethet a scheme provides for total ex- 
clusion in respect of a notified route or 
whethér it provides for partial exclusion 
is ‘wholly irrelevant’ since all that the 
court should do in such a situation, is tœ 
see what the scheme says, whom it ex~ 
cludes,‘ and to what extent, Reading the 
approved scheme in the imstant case im 
the light of these observations of the 
Supreme Court, I find that it excludes 
all the private operators except a few 
and even the inclusion of those few is 
limited in point. of time in that it is 
made conterminous ‘till the validity of 


` the aforesaid permits’ and, even during 


that period, it is restricted and curtailed 
for they are not allowed to pick up 
passengers on the overlapping part of the 


‘ notified scheme for destinations on the 


overlapping part. The approved scheme 
in the instant case may therefore be 
described as a scheme providing for 
‘partial exclusion’ for the duration of 
the existing permits and for ‘total exclu- 
sion’ after the said permits had expired" 
by efflux of the period of their validity. 


11. Reliance has also been placed by 
the learned single Judge on certain ob- 
servations of the Supreme Court in 


V, C..K. Bus Service Ltd. v. The R.T.A. 


Coimbatore, AIR 1957 SC 489 to sustair 
his view that the words ‘till the validity 
of the aforesaid permits’, in the context’ 
of clause 7 (g) of the approved scheme, 
mean that, as he puts it, ‘the’ existing 
permit holders on Bharatpur-~Bhusawat 
route shall rum their buses on it includ- 
ing the overlapping portion of the noti-‘ 


. fied route for which these permits were 


made ineffective till they were valid, 
including the period extended by re- 
newals of those permits’, We have read’ 
and re-read the cited ruling amd must 
frankly confess to our inability to dis- 
cover in this ruling any dictum whicl» 
may be of any help in construing the 
crucial words appearing im clause 7 (gF 
of the approved scheme. The questior 
for decision before the Supreme Court 
in the cited case was whether, after the 
original permit had been set aside, re- 
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mewal of such’ permit, granted before the 
original had been set aside can survive. 
Their Lordships answered this question 
im the negative holding that when the 
original permit was non est, renewal 
‘must be treated asa nullity. In the pro- 


eessof their reasoning for arriving at the: 


aforesaid conclusion, their Lordships re- 
marked that a renewal is a continuation 
of the permit previously granted and 


that since the permit which had been. 


originally granted had been cancelled, 
the new permit became ineffective from 
the date of the cancellation of the ori- 
ginal permit, ` 

12. It appears that in'arriving at the 
conclusion which he did, the learned 
single Judge was influenced, in some 


measure, by the failure of the Corpora- . 


tion to challenge the earlier renewals of 
the permit of Babulal Gupta by the 
R.T.A. after the commencement of the 
approved scheme. This is how the learn- 
ed Judge has dealt with this matter at 
page 15 of his judgment: ` 


“It: may also be observed that the Cor- 
poration did not object before the Re- 
gional Transport Authority the grant of 
the third renewal when the application 
of respondent No. 2 came-up for con- 
sideration before the said authority. This 
conduct of the State Transport undertak~- 
ing which was the author of the scheme 
also shows that it also interpreted the 
expression “till the validity of the per- 
mits” to mean that the existing permit- 
holders on the Bharatpur-Bhusawar 
route shall not be precluded in future to 
get the renewal of their permits under 


the provisions of the M. V. Act in spite- 


of the nationalisation of the Bharatpur- 
Jaipur route. ~- 


With respect to the learned Judge, I am 
constrained to say that he has proceed- 
ed on erroneous premises and drawn an 
equally erroneous conclusion therefrom. 
The Supreme Court had pointed out, as 
early as in 1961 in the case reported as 
Nilkanth Prasad v. State of Bihar, AIR 
1962 SC 1135, that no matter whether 
the State Transport Undertaking raises 
any ebjection or not, if a private ope- 
rator is not entitled according to the ap- 
proved scheme (in other words accord- 
ing to law) to the renewal of his permit, 
the R.T.A. has no option but to refuse 
the renewal of the permit, for a statu- 
tory duty is imposed upon him to exe- 
cute the scheme mechanically and there- 
fore adapt his orders according to it. 
This view has been repeated by the 
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Supreme Court in many other cases. 
Some of those cases are reported as 
Samarth Transport Co. v, R.T.A. Nagpur, 
AIR 1961 SC 93, Abdul Gafoor v. State 
of Mysore, AIR 1961 SC 1556, Shobhray 
Odharmal v. State of Rajasthan, ATR 
1963 SC 640 and D.-M. Thippeswamy v. 
Mysore Appellate Tribunal, AIR 1972 SC 


‘1674. The learned Judge was therefore 


not: legally justified in drawing an ad- 


-verse comclusion against the corporation 


by reason of its so-called conduct, in not 
challenging the earlier renewals or not 
filing objections to the third application 
for renewal. There can be mo estoppel 
against setting up a plea of non-compli- 
ance. with a statute, nor waiver of com- 
pliance with statutory provisions like 
the approved scheme promulgated in 
public interest. In any case, the failure 
of the Corporation to do something 
which it ought to have done is not go- 
ing to change the natural meaning of 
language used in the approved scheme. 


‘The language of a statute must be con- 


strued with reference to the words used 
therein and if we depart from the plain 
and obvious meaning of those words on 
consideration like the conduct ef the 
legislature, we would not be construing 
the statute but adding words to it which 
the legislature, if it so intended, could 
have itself added. 


13. Case-law is also available to sup- 
port the view that the words ‘till the 
validity of the aforesaid permits’ appear- 
ing in the approved scheme do not ad- 
mit of such construction as to bring 
within their purview the grant of re- 
newal of a permit after the enforcement 
of the approved scheme. A similar fact- 
situation arose in a Patna case reported 
in Deep Narain v. State of Bihar, AIR 
1960 Pat 575. The words used in the 
approved scheme in that case were ‘until 
the dates of expiration of the existing 
permits’. The High Court refused re- 
newal of the permits, holding that these 
words do not warrant such renewal. The 
Supreme Court affirmed this holding in 
Nilkanth Prasad v. State of Bihar, AIR 
1962 SC 1135 (supra). The learned single 
Judge did‘ not follow this ruling as, in 
his opinion, the corresponding words im 
the approved scheme in the instant case 


. are different, Of course they are differ- 


ent, but the difference is without any 
distinction.. With respect to the leamed 
Judge, we are unable to discover any 


material difference in the meaning of 
the words ‘the aforesaid permits’ and. 
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‘the existing permits’ for the words ‘the 
aforesaid permits’ appearing in the ap- 
proved scheme in the instant case do 
mean, in the context,.the existing per- 
mits on the date the approved scheme 
came into force, 


14. Before parting with discussion on 
this topic, it will be useful to refer to 
another Supreme Court case reported in 
Mahaboob Sheriff and Sons v. Mysore 
State Transport Authority, AIR 1960 SC 
321. While dealing with the question of 
duration of a permit, their Lordships, 
pointed out that the words ‘without re~ 
newal’ appearing in Section 58 (1) (a) of 
the Act clearly signify that in count- 
ing the period of a permit, renewals 
should be disregarded. The words ‘till 
the validity of the aforesaid permits’ 
clearly call for determination of the 
period of those permits. In determining 
the period of validity of those permits, 
one cannot legitimately take into consi- 
deration the period of renewals which 
may or may not be granted, In fact, 
power or jurisdiction to grant or with- 
hold renewal is not dependent on those 
words. One must look for such a power 
or jurisdiction of the R.T.A. in. other 
provisions of the approved scheme. If no 
provision is made for the grant of such 
a power or jurisdiction, it cannot, be ex~ 
plained earlier in this judgment, be 
forcibly extracted from words which do 
not reasonably admit of such extraction. 


find 


15. For all these reasons, we 


ourselves unable to endorse the view of. 


the learned single Judge that the words 
‘till the validity of the aforesaid per- 
mits’ appearing in Clause 7 (g) of the 
approved scheme can be so construed 
as to confer on the R.T.A, the jurisdic- 
tion and power to issue a renewal of a 
permit after the commencement of the 
approved scheme. These words are quite 
precise and unambiguous, Their ordinary 
and natural meaning in the context and 
setting in which they appear, are that 
even after the approved scheme came 
into force, existing permits on a sector 
overlapping the notified route shall re- 
main valid for their respective durations, 


extending beyond the date of the enforce-. 


ment of the approved scheme subject to 
the restriction that the permit holders 
shall not pick up passengers on the over~ 
lapping sector. for destinations on that 
sector. 

16. We are also unable to uphold the 
view that writ petition No, 1850 of 1966 
deserved to be dismissed on the ground 
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which is at best no more than a techni- 
cal ground that the General Manager of 
the Corporation had no locus standi to 
file it. The General Manager did nòt file 
this writ petition as an.individual acting 


for himself. As the title would show, he . 


filed it in his official capacity as ‘Gene-~ 
ral Manager, Rajasthan State Road 
Transport Corporation, Jaipur’. It is, 
abundantly clear from the text of the 
writ petition that the petitioner is mona}. 
else than the statutory Corporation 
known as the Rajasthan State Road 
Transport Corporation. In substamcel.- 
therefore, no serious objection cam be 
raised to the frame of the petition. 

17. It may then be borne in mind 
that once the attention of the court was 
drawn to the fact that the R.T.A, in 
granting a fresh permit to Radha Gopal 
Aggarwal had acted without jurisdiction 
and that the matter in which he so act- 
ed was one affecting the public gene- 
rally, the court should have fade allow- 
ance for the fact that the Generak 
Manager of the Corporation was the most 
appropriate person next only to the 
juristic person, ie, the Corporation, to 
challenge the validity of that action. 

18. The result is that both the ap- 
peals succeed and the judgment of the 
learned single Judge has to be set aside. 
We would order -accordingly. Conse- 
quently, the impugned renewal of per- 
mit granted by the R.T.A. to Mithalal 
(respondent 2 in Special Appeal No. 19/ 
1968) and the impugned fresh permit 
granted by him to Radha Gopal Aggra- 
wal (respondent 3 in Special Appeal No. 
20/1968) are hereby quashed, The par- 
ties are, in the circumstances, left to 
bear their own costs throughout. 

P. D. KUDAL, J.:— I agree. 

Appeals allowed. 





AIR 1979 RAJASTHAN 126 
(JAIPUR BENCH) 
K. S. SIDHU, J. 
Satya Narain Agrawal, Petitioner v. 
Radha Mohan, Respondent. 
Civil Revn. Petn. No, 72 of 1979, D/- 
15-2-1979.* : 
Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1950), S. 14 (2) 


*(Against order of Addl. Munsif and 
Judicial Magistrate No, 2 Jaipur, D/- 
14-12-1978.) 


Cwh CWw/B256/ 79/SNV. 








a RN Ee gE Fe ee ae ee ee 
Satya Narain v. Radha Mohan (Sidhu J.) 


1979 
— Suit for eviction — Framing of issue 
to the effect. whether landlord would 


suffer greater hardship than tenant on 
not passing of decree for eviction des- 
pite absence of pleadings — Validity — 
Interference in revision — (Civil P. C. 
(1908), O. 14, R. 1; S. 115). 


It is true that so far as O. 14, R. 1 
is concerned, issues arise when a mate- 
rial proposition of fact or law is affirm- 
ed by one party and denied by the 
other, The said rule, however, does not 
lay down the negative that an issue 
cannot arise otherwise than from the 
formal pleadings of the parties. 

(Para 1) 

Where the Court in a suit for evic- 
tion under Rajasthan Rent Control Act 
framed the issue to the effect that whe- 
ther the landlord would suffer greater 
hardship than the tenant im the event 
of not passing the decree for eviction 
in spite of absence of pleadings in that 
behalf, no objection could be taken to 
the framing of the issue in question. 
Morever, as no prejudice would be 
caused to the parties to the issue by 
framing of such issue, the same could 
not be said to involve any illegality or 
material irregularity and, hence, could 
mot be interfered with by the High 
Court in exercise of its revisional juris- 
diction. (Paras 2, 4) 

A reading of S. 14 (2) of the Rent 
Act makes obvious that, whether the 
parties plead or not, a duty is cast on 
the court to determine the possible con- 
sequences of a presumptive decree for 
eviction in terms of comparative hard- 
ship to the parties. (Para 2) 

Anno: AIR Comm: C. P. C, (9th Edn.), 
O. 14, R. 1, N. 2, S. 115, N. 2, 12. 


R. C. Kasliwal, for Petitioner; G. R. 
Bardar, for Respondent, 
ORDER :— This petition of revision 


under Section 115, C. P. C. is directed 
against the order dated December 14, 
1978, passed by the learned Additional 
Munsif and Judicial Magistrate No. 2, 
Jaipur City, thereby refusing to delete 


issue No, 3, which he had framed on — 


April 7, 1978. The issue which the 
learned Judge has refused to delete 
reads as under: 


3. In the event of a decree for evic- 
tion not being passed in the suit, whe- 
ther the plaintiff would suffer greater 
hardship than the defendant? 

The petitioner's grievance is that this 
issue does not arise out of the plead- 
ings of the parties and still the learn- 
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ed Munsiff is not agreeable to delete 
it. It is true that so far as Order XIV,p 
Rule 1 of the Civil P. C. is concerned, 
issues arise when a material proposi- 
tion of fact or law is affirmed by one!’ 
party and denied by the other. The said 
rule, however, does not lay down thel 
negative that an issue cannot arise! 
otherwise than from the formal plead-|, 
ings of the parties. Any lawyer familiar}! 
with the practice of the matrimonial 
courts in this country will bear out 
that issues like issue as to whether 
there is collusion between the parties or 
not arising out of Section 23, Hindu 
Marriage Act, are framed by the matri- 
monial court no matter whether or not 
the parties have pleaded the necessary” 
facts in their pleadings. This is because 
the court is forbidden to grant relief 
under Sections 10 and 13 of the said. 
Act unless it is satisfied that the peti— 
tion under Sec. 10 or 13 is mot pre- 
sented or prosecuted in collusion with: 
the respondent. It is generally consider- 
ed safe and helpful to frame an issue 
on the point so that the petitioner may 
not be taken by surprise by the courts 
subsequent to grant of relief to him 
despite proof of the ground or grounds 
on which such relief was claimed, mere- 
ly because the court discovered from 
some chance material on the record 
that the petition was presented or pro- 
secuted in collusion with the res- 
pondent, 

2. The Rajasthan Premises (Control 
of Rent and Eviction) Act, 1950, as: 
amended to date, provides another in-- 
stance of a statute containing a provi-. 
sion which would justify an issue even 
if the pleadings do not contain a speci- 
fic averment amd denial of such aver-. 
ment in a formal manner. Section 14 (2)- 
of this Act lays down that no decree- 
for eviction on the ground that the 
premises are required reasonably and’ 
bona fide by the landlord, shall be pas- 
sed if the court is satisfied that. 
having regard to all the circumstances 
of the case including the question whe- 
ther other reasonable accommodation is 
available to the landlord or the tenant 
greater hardship would be caused by 
passing the decree than by refusing to 
pass it. Now it is obvious that, whe-,. 
ther the parties plead or mot, a duty is 
cast on the court to determine the pos- 
sible consequences of a presumptive 
decree for eviction in terms of com-]’ 
parative hardship to the parties. The 
issue stated above was framed by the}, 
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trial court keeping in view the provi- 
jstons of sub-section (2) of Section 14. 
No legitimate objection can, therefore, 
be taken to the framing of this issue. 

_3. Even otherwise, I am not prè 
pared to hold that the issue in question 
does- not arise at all out of the plead- 
ings of the parties. After all this issue 
ismerely a species of the genus which 
consists of issue No. 2 relating to re- 
asonable and bona fide requirement of 
the landlord, It underscores one aspect 
of what is described as reasonable and 
bona fide requirement. While engaged 
in the enquiry ag to comparative hard- 
ship, the court will, in a manner, be 
also determining whether the landlord’s 
alleged requirement is in fact reason- 
able and bona fide. The two issues, 
‘therefore, arise out of one and the 
same proposition of fact which is al- 
ready affirmed, in a general way, by 
-one party and denied by the other. 

4. In any case, the impugned order 
does not involve any such illegality or 
| material irregularity as may call for 

interference by this Court in. the 
exercise of its revisional jurisdiction 
under Section 115, C. P, C. Section 115 
as amended by the Amending Act of 
1976, lays down inter alia, that the 
High Court shall not vary or reverse 
-any order made by a subordinate court 
-except where the order, if allowed to 
stand, would occasion a failure of jus- 
-tice or cause irreparable injury to the 
party against whom it was made. I 
-cannot see as to how an issue on the 
-question of comparative hardship, if 
-allowed to stand, could possibly occa- 
-sion any failure of justice or cause ir- 
reparable injury to the petitioner-de-~ 
-fendant, : 
_ 5. For all these reasons, I do not 
-fnd any merit in this petition and the 
¿same is, therefore, dismissed in limine. 
Petition dismissed. 





AIR 1979 RAJASTHAN 128 
S. K. MAL LODHA, J. 
Tilak Raj Kapoor, Appellant v. Smt. 
.Asha Kapoor, Respondent. 
Civil Misc. Appeal No. 108 of 1978, 
“D/- 21-11-1978." 
~*(Against order of Miss Kanta Bhat- 
nagar, Dist. J., Jodhpur, D/- 18-9- 
1978.) . 


. CW/CW/B428/79/AS/SNV 





l A.L R. 
Guardians and ‘Wards Act (8 of 1890), 
Ss. 25 (1), 9 (1),-4°(5) (a) — Applica- 
tion for custody of minor — Forum. 
Where the minor: is. not ordinarily 
resident within- the jurisdiction of the 
District Court ‚concerned, it. will have 
no jurisdiction -to proceed under the 
Act. AIR 1929 Rang 129 (1), AIR. 1937 
Bom 158, AIR 1975 .Guj 150, AIR 1958 
Raj 221, Rel, on. (Para 3) 
An application with respect to the 
guardianship of the person of the minor 


-has to be made to the District Court 


having jurisdiction in the place where 
the minor ‘ordinarily resides’, The test, 
therefore, which the Legislature has 
provided is that the Court which has 
jurisdiction for hearing am application 
under Section 25 (1) is the Court where 
the minor ordinarily resides and with 
whom the minor must be deemed to- 
have been in constructive custody, 
(Para 3) 
Anno: AIR Manual (3rd Edn.), Guar- 
dians and Wards Act, S. 4 (5) N. 1} 
S. 9, N. 1; S. 25, N. 1. 
Cases Referred: Chronological Paras 


AIR 1975 Guj 150 2 
AIR 1958 Raj 221 2 
AIR 1937 Bom 158 2 
AIR 1929 Rang 129 (1) 2 
R. M. Bhansali, for Appellant. 
JUDGMENT :— This appeal under 
Section 47 (b) of the Guardians and 
Wards Act, 1890 (No. VII of . 1890) 


(hereinafter referred to as ‘the Act’) is 
directed against the order of the learn- 
ed District Judge, Jodhpur. dated 
September 18, 1978 by which she dis~ 
missed his application under S: 25 of the 
Act. It may be stated here that the 
learned counsel for the father (appli- 
cant before the District Judge) stated . 
before her that it is not necessary to 
return the application for presentation 
to the proper court as another applica~ 
tion will be submitted in the court at 
Bharatpur if the father-applicant so 
likes. The appellant submitted an ap- 
plication under Section 25 of the Act 
against the respondent for return of 
the minor son of the parties who had 
completed seven years in March 1978, 
to his custody. In para 4 of the ap- 
plication, it was mentioned that the 
minor, at the time of its presentation, 
was living. with his mother at Bharat- 
pur. It was also admitted by tha 
learned counsel for the father-appli- . 
cant before the learned District Judge - 
that after 1974, the minor’ has resided. 
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_ that for’ two moriths,.-he -remained - 

the house of ‘dhe partite of the mother, 
This application’ whder Section 25 of 
the Act ‘was «submitted ` in the court at 
Jodhpur.” An objection was raised that 
in view of the averments made by the 
father-applicant in‘the application, it 
is clear that the minor ‘ordinarily re- 
ides’ within the jurisdiction of the 
District Judge at Bharatpur, and there- 
fore, the learned District Judge at 
Jodhpur cannot entertain’ and decide 
the application, This objection prevail- 
ed with the learned District Judge, 
Jodhpur and she held that the Court of 
the District Judge at Jodhpur has no 
jurisdiction to entertain the application. 
In these circumstances, she dismissed 
the application of the father-applicant 
by her order dated September 18, 1978. 
The father-applicant has preferred this 


appeal, 


2. I have heard the learned counsel 
ffor the appellant at some length. His 
-only contention ig that the principle 
- where the minor ‘ordinarily resides’ 
which is mentioned in Section 9 of. the 
Act, is mot applicable to the applica- 
tions which are filed under Section 25 


of the Act, I have given my most 


anxious and thoughtful consideration to - 


the contention raised and have reached 
the conclusion, that it is devoid of force. 
> T-may.- reproduce. here. Section 25 (1) of 
~ the- 'Act,, which ‘is: material for the dis- 
"posal of this ` appeal, — 


~ 895 0) If a ward leaves or is remov= 
ed*rom the custody of a guardian of 
hi person, the Court, if it is of opinion 
“ ¢ it will be for the welfare of the 
ard to return to the custody of the 

: ‘guardian, , may ° -make an order for his 


“Section 4 (5) of the Act defines ‘tha 
~ Cour? to mean,— 


“(a) the District, Court having juris- 
diction to entertain an application un- 
der this Act for an -order appointing or 
declaring a person to be a guardian;” 
Section 25 (1) uses the expression ‘the 
Court’; This expression has been de- 
. fined in Section 4 (5) (a) to mean the 
District Court having jurisdiction to 
entertain an application under the Act 
‘. for an order appointing or declaring a 
person to be a guardian, Section 9 deals 
“ with the appointment oe guardian of 
` the person. and property of tha minor. 
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‘end’ has’ been séziding: at: “Bharatpur and. - 
- of the Act run as und 
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Sub-sections (1) and (2) of Section 9 
er,— 

“(1) If the application is with res- 
pect to the guardianship of the person 
of the mimor, it shall be made to the 
District Court having jurisdiction in the 
place where the minor ordinarily re-. 
sides.. 

- ARE If the application is with respect 
the guardianship of the property of 
Ge minor, it may be made either to 
the District Court having jurisdiction 
in the place where the minor ordinarily 
resides or to a District Court having 
jurisdiction in a place where he has 
property.” 
It is, therefore, clear that an applica 
tion with respect to the guardianship 






tion 25 ents Adc EE 
where the minor ordinarily resides and 
with whom the minor must be deemed 
tohave been in constructive custody. It 
js, therefore, clear that in order 


jurisdiction of the Court, In Ba Thein 
Maung v. Ma Than Kin, AIR 1929 Rang 
129 (1), it was observed as under:— 


“An application under Section 25 ac- 
cordingly must be made to the court 
where the minor ordinarily resides.” 
The matter was considered by a Divi- 
sion Bench of the Bombay High Court 
in Chimanlal Ganpat v. Rajaram Magan- 
chand Oswal. AIR 1937 Bom 158, where- 
in it was observed ag follows,—~ 


“in order to give the Court furis- 
diction under Section 25, the minor 
must be “o: i . resident” within 
the local. limits of the jurisdiction. That 
is provided, so far as the appointment 
of a guardian is concerned, by Section 
9 (1), and as regards Section 25, the 
word “Court” is mentioned there and 
“Court” is defined in Section 4 (5) as 
the District Court having jurisdiction - 
in the place where the ward for tha 
time being ordinarily resides...... = 
Sections 28 (1), 9 (1) and 4 (5) {a} of 
the Act also came up for consideration 
before a Division Bench of the Gases 
-High Court in Shah Harichand Ratan= 
chand v, Virbbal (AIR 1875 Guj 150). 


“` 25 and the minor must be 
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After examining the various authorities, 
- it was observed (at p. 152):— 

“Section 25 (1), however, has cate- 
gorically used the on "the 
Court” which hag been statutorily de- 
fined. in Section 4 (5) (a) to mean the 
- District Court having jurisdiction to 
entertain an application under this Act 
for an order appointing or declaring a 
person to be a guardian. Under Section’ 
-9 (1) if the application is with respect 
to the guardianship of the person of 
the minor, it shall be made to the 
District Court having jurisdiction in 
the place where the minor ordinarily 
resides, Therefore, the legislature has 
statutorily defined the Court for the 
purposes of Section 25 (1) as the Dis- 
trict Court. having jurisdiction in the 
place where the minor ordimarily re- 
sides, Therefore, the legislative test of 
- the Court which has jurisdiction in this 
matter is the Court where the minor 
ordinarily resides and not the Court 
where the father resides and with whom 
the minor must be deemed to have 
been in constructive custody...... F 
This Court, in Keshawanand Gupta V 
Afroza Begum, AIR 1958 Raj 221, held 
as under, (at p. 222)— 


t.....Thus, reading Sections 4 (5), 9 
and 25 together, it will be apparent 
that the jurisdiction under the Act is 
in the District Court, whether the ap- 
plication is under Section 9 or Section 
ordinarily 
resident in a place over which the 
District Court has jurisdiction, The 
jurisdiction, therefore, of the Court un- 
der the Act is circumscribed by the 
condition that the minor must be ordi- 
narily resident within the jurisdiction of 
the District Court concerned. 


Where the minor is. not ordinarily 
resident within the jurisdiction of the 
District Court concerned, -the District 
Court will have no jurisdiction to pro- 
ceed under the Act...... 4 
It follows from the cases referred -to 
above that where the minor is not 
ordinarily: resident within the jurisdic~= 
tion of the District Court concerned, 
it will have no jurisdiction to proceed 
under the Act. It is, therefore, clear 
that the Court within whose local limits 
of jurisdiction the minor is ordinarily 
resident hag jurisdiction to entertain 
the application under Section 25 of the 
Act. In this case, as is clear from, the 
averments made in the application un= 
der Section 23 that since 1974 and at 


the time of the presentation of the 


application, the minor was- residing at 
Bharatpur ` with his- mother. For the 
aforesaid reasons, the judgment of the 
learned District Judge is correct in law. 


3. The result is, that there is no 
merit in this appeal and it is, “-accord= 
ingly, rejected summarily, 

Appeal dismissed. 
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G. M LODHA AND K. S. SIDHU, JJ. 

Dhabai Sua Lal Yadav, Appellant v. 
Smt. Indira Nehru Gandhi and others, 
Respondents, 

Civil (Special) Appeal No, 50 of 1978, 
D/- 2-11-1978.* 

(A) Constitution of India, Art, 226 — 
Procedure — Misjoinder of causes of 
actiong and parties — Liable to be dis- 
missed. , 

A dismissed government employee 
was refused admission to LL. M. Classes 
and also his application. for enrolment 
as an Advocate was rejected by the 
Bar Council, He filed a writ petition 
challenging various orders of the Uni- 
versity and the Bar Council and 
also various provisions of the University 
Act, Advocates Act and Representation 
of the People Act, . . 


Held the writ petition was misconceiy», . 
ed because various . causes of.action — 
have been joined together and it also .. 
suffered from the serious infirmity of 
misjoinder of parties, Civil Writ Petn. 
No. 726 of 1978, D/- 24-10-1978 (Raj), 
(Parag 4, 6} 


(B) Constitution of India, Art. 329 — 
Scop — Election — Validity — Can be 
challenged only after its result — Inter- 
ference by Court during process of 
election — Prohibited. 

l (Para: 7) 


Anno: AIR Comm, Constn. of India 
(2nd Edn.), Art. 329, N. 2. 

S. D. Sharma, for Appellant. 

G. M. LODHA, J.:— This special ap- 
peal arises from the judgment of the 
single bench in S, B. Civi Writ Feti- 
tion No. 726 of 1978, dated 24-10-1978 
ee one N a 


*(Against judgment of N. M. Kasliwal, . 
J. in Civil Writ Petn. No. 726 of 1978, © 
' D/- 24-10-1978 (Raj).} uy 
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by which the writ - petition has been 
dismissed. Mr. Sharma hag prayed that 
in this special appeal the petitioner-ap- 
pellant may be allowed the following. 
reliefs:— 


“(a) declaring the following provi- 
sions of laws to be void ab initio, or 
ultra vires. : 

(i) Sections 4, 8, 8-A, 9, 11, 33 (3) 
and 146 of the Representation of the 
People Act, 1951 to the extent they 
are contrary and inconsistent wth the 
provisions of Articles 13, 14, 16, 19 (a), 
19 (g), sub-clause (6) of Article 19, 31-C 
Art. 39 read with Art. 39 (sic) Articles 
102, 103, 105, 122 and the preamble of 
the Constitution as argued above; 

(ii) Sections 24 and 25 of the Advo- 
cates Act, 1961 to the extent. they are 
contrary and inconsistent with Art. 19 
(g), sub-clause (6) of Art, 19, Art. . 29, 
Art. 31-C Art. 39 read with Art. 37 of 
the Constitution and Ss. 7 and 29 of 
the Police Act, 1861 as also against the 
proviso of Art. 309 and the Rules 
framed thereunder; 

(iii) Provisions of Rules 14, 16, 19 of 
the Rajasthan Civil Services (Classifica- 
tion, Control and Appeal) Rules 1958, 
framed under the proviso of Article 
309 of Constitution to the extent they 
are contrary and inconsistent with the 
provisions of Articles 13, 14, 16, 19 (a), 
19 (g), 31-C, 39 read with. S. 37, Police 
Act, 1861. 


(b) declaring the provisions of Sec- 
tion 5 (i) (d) of the P. C. Act, 1947 and 
Ss. 7 and 29 of the Police Act 1861, 
to be valid every way in comparison to 
that of the laws enacted after appel- 
lant’s appointment that is 10-2-1948, 
contrary to his service conditions ori- 
ginally entered into, parallel to the 
“visions of Articles 221 and 218 of 
- “onstitution, in the light of Article 
-14 mid preamble of the Constitution, 
~~ (ce) declaring politics a profession 
irithin the meaning of Article 19 (g) 
`ead- “with sub-clause (6) (a) of Article 

’. o thè Constitution so far as res- 
ondent No. 1 and other persons of her 
feategory are concerned, 

: (d) declaring Respondent No. 1 to be 
public servant within the meaning of 
Section 21 L P. C. read with Section 
- 2 of the P. C. Act, 1947 for the pur- 
-poses of treating her at par within the 
“framework of Constitution with all 
“other public servants either employed 
in the affairs of the Union or im the 

` affairs of the State, - 


Pas 
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(e) declaring the pre-determinations 
of the Rajasthan University Authority 
(Res. -No. 9) under annexure 1 of the 
writ petition, and Bar Council of Rajas- 
than and Bar Council of India (Res. 
Nos. 8 and 8 (sic)) under annexure '@ 
and ‘H’ ofthe said petition tobe void to 
the extent they go against the princi- 


‘ ples of imposition of reasonable restric- 


tions under the Constitution of India, 


(f) restraining non-petitioner No. 1 
Shrimati Indira Nehru Gandhi Ex-Prime 
Minister of India, not to contest By- 
election of Chikmagalur M. P. Con- 
stituency, Karnataka for which she has 
filed nomination form on 6th October, 
1978 till she stands duly tried by a 
competent Criminal Court of law for 
her prima facie proved Criminal 
Charges and till Chief Election Officer 
conferred on him under S. 146 of the 
Representation of the People Act, 1951, 
read with Arts. 102, 103, 192 of the 
Constitution of India; 


(9) Restraining Non-petitioner No. 2 
not to declare non-petitioner No. 1 as 
a competent said election candidate with 
references to Sections 4, 8, 8-A, 9, 11, 
13 and 146 of the Representation of the 
People Act, 1951 read with Arts, 102 (e) 
and 103 of the Constitution of India;— 

(h) Require non-petitioners. Nos, 3, 4, 
6 and 6 of this writ petition by an 
order or direction to deal with non- 
petitioner No. 1 in accordance with the 
common and ordinary law of the land 
without discriminating her from the 
petitioner or any other citizen of India. 


(i) Require mon-petitioner Nos. 7, 8, 
8 and 10 of this petition to deal with 
the petitioner jn accordance with the 
common and ordimary law of the land 


without discriminating him: from any 
of the non-petitioners in matters of 
professing a profession specified by 


Article 19 (g) of the Constitution, 


(j) Pass any further or other order, 
make any further or other direction, 
or issue any order or further suitable 
writ order or direction as this Hon’ble 
Court may deem fit in this exceptional 
and extraordinary matter of national 
and international importance as also 
a matter of every individual concern- 
ed.” 

2. The appellant prays that the non- 
petitioner No, 1 Smt. Indira Gandhi, 
Ex Prime Minister of India be restrain- 
ed by -this Court from contesting by- 


election of Chikmagalure constituency 








i 
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for which she has filed nomination 
paper on 6-10-1978 till she stands duly 


- tried by competent criminal court 


law for her prima facie proved cri- 
minal charges and till Chief Election 
Officer completes enquiry by exercising 
his powers conferred on him. under 
Sec. 146 of the Re tation of the 
People Act, 1951 be declared void ab 
initio amd ultra vires, In this Special 
Appeal, he hag prayed that various sec- 
tions of Advocates Act be declared ul- 
tra vires, Another relief prayed is that 
various rules of the Rajasthan Civil 
Services (Classification, Control and 
Appeal) Rules may be struck down be- 
ing ultra vires, A prayer for declaring 


- various provisions of the P, CQ Act, 
~ 1947 and the Police Act to be valid 


in every way im comparision to that 
of the laws enacted after appellants 
appointment that is 10-2-1948, contrary 
to his service conditions originally en- 
tered into, parallel to the provisions 
of Articles 221 and 218 of the Constitu- 
tion in the light of Article 14 and pre- 
amble of the Constitution. It is also 
prayed that this Court should declare 
the politics as profession so far as res- 
pondent No. 1 and other persons of the 
category are concerned. Another prayer 
has been made that the University of 
Rajasthan and the Bar Council of 
Rajasthan and Bar Council of India’s 
orders which are various annexures 
should be declared void various other 
prayers have been made, 


3. The petitioner claims himself to 
be Ex Public servant and has given 
chequered history of his career which 
has ultimately terminated in’ dismissal 
from service as police Sub-Inspector 
and that order according to Mr, Sharma 
is under. challenge in a Sepecial Appeal 
(No. 9/1977) pending before this Court. 
His principal grievance is that where 
as on account of his dismissal, he has 
been refused admission in the Law Col- 
lege in LL. M. classes and also his 
application for enrolment ag an Advo~ 
cate has been rejected by the Bar Coun- 
cil, respondent No. 1 Smt, Indira 
Gandhi who according to the petitioner 
is guilty of serious excesses during 


emergency which may result ultimately 


in her trial and conviction, is allowed 
to contest the elections under the pro- 
visions of the Representation of the 
People Act and, therefore, various pro- 
visions under the Representation of the 
People Act, Advocates Act, R.C.CA. 


Rules, Prevention of Corruption Act and 


Police Act are violative of Article 14 of- 
the Constitution, 7 


4. After hearing 
length, learned 
writ application 


the petitioner at 
single Judge rejected the 
on various ` grounds 


- which are. contained in an elaborata 


order passed by the single bench, ‘Be- 
fore us, Mr. Sharma argued the case at 
length and raised the game contentions 






they are discriminatory being violative 
of Article 14 of the Constitution of India. 
-In our opinion the proper course for 
the petitioner would have been to chal- 
lenge the validity of the orders of the 
Bar Council and .the University if so ad- 
vised separately on the basis of what- 


legislature so far as its plenary powers 
for enacting the various laws mentioned 
above, are concerned. ` j 


5. Mr. Sharma submitted that there 
is no provision under thé, Advocates Act 
for challenging the orders for refusing 
the enrolment for a person ag an Advo- 
cate, It may be so, but so far as the. 
challenge on the ground of validity of. 
the law is concerned, it can certainly be 
made under Article 226 of the Constitu- 
tion, if in a given case a person can show 
that the impugned order is violative. of 
any of the provisions of the Constitution 
or any of the laws as contemplated by 
Article 226 (1) (a), (b} or {c) ag the case 
may be. i 


6. In view of what we have said 
above, it ig not necessary for us to go 
into details regarding the correctness of 
the varioug reasons given by the single 
Judge. In our opinion the writ petition 
deserves to be dismissed on a simple 
ground that ił suffers from a serious 
infirmity of misjoinder of causes of ac- 
tions and parties, ge ey 





1978: 


%. Tt will not be out of place to men- 
tion ‘that in Article 329, there is a 
lanket prohibition for interfering dur« 
Ing the process of election as an election 
can only be challenged in the manner 
and before the authorities provided for 
it by law, by an election petition, after 
the result ig anmounced. Therefore, also 
we are not competent to issue any re- 
straint order for restraining respondent 
No, 1 Smt. Indira Gandhi from contesting 
the election at Chikmagalur for the 
membership of the Parliament as pray- 
ed by the appellant in this case. 

8. The Special Appeal is, therefore, 


dismissed, 
Appeal dismissed, 
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DWARKA PRASAD, J. 
Heeralal and others, Petitioners wv 
State, Respondent. . l 


Civil Writ Petns. Nos, 1345, 1351 to 
1359, 1363 to 1366 and 1422 of 1972, D/= 
19-7-1978. 


Rajasthan Municipalities Act (38 of 
1959), S. 104 — Rajasthan Municipalities 
(Octroi) Rules, (1962), Rulo 34-A — Sec- 
tion 104 sub-cls. (b) and (c) of sub- 
rule (1) of Rule 34-A and sub-rule (2) 
of that Rule providing for levy of 
octroi on value of country liquor are 
ultra vires and Entry 52 of List 2 of 
Sch. 7 of the Constitution. (Constitution 
of India, Sch. VO, List I, Entry 52): 

_, Sub-cls, (b) and (c) of sub-rule (1) of 
Rule 34-A and sub-rule (2) of that Rule 
authorising levy of octroi on value of 
country liquor issued to licensed dealers 
from Govt. warehouses are ultra vires 
S. 104 and Entry 52 of List 2, Sch 7 of 
the Constitution of -India, (Para 7) 

Entry 52 of List 2 of 7th Sch, of the 
Constitution entitles the State Legisla- 
tures to make laws im respect of taxes 
on the entry of goods into a local area 
for consumption, use or sale therein. 
Thus Octroi ig a tax imposed on “the 
entry of goods” within the Municipal 
limits of a Municipality and the Muni- 
cipal Board is authorised to charga 
Octroi only in respect of goods which 
are brought within such municipal limite, 

(Para 6) 

Where rectified spirit after its entry 
fnto the Municipal limits, is subsequent- 
ly converted by the Govt. into country 


CW/DW/B339/79/AS/SNV, - 
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-for retail sale of country liquor 
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Hquor within the precincts of the Excise 
warehouse before its sale to the licensed 
dealers, then it is not permissible under 
the provisions of the Constitution of 
India or under the provisions of S, 104 
to charge Octroi in respect of country 
liquor which is not brought within Mu- 
nicipal limits from outside. As Octroi is 
a tax on entry of goods, it can only be 
levied on rectified spirit which is really 
the commodity brought within the Mu- 
nicipal limits, (Para 7) 
The taxing event, so far as octroi is 
concerned, is clearly that of entry of 
the goods within the Mumicipal limits 
and not the event of delivery of the 
goods from the bonded warehouse, al- 
though the actual collection or charging 
of tax may be postponed from the stage 
of entry of goods to the stage of actual 
delivery from the bonded warehouse. 
(Para. 7) 
Anno: AIR Comm. Const, of . India 
(2nd Edn), Sch. 7 List II Entry 52 N. 2, 
2-A. 


H. M. Parakh, for Petitioners in all the 
Petns.; S. L. Mardia, Addl. Govt, Advo~ 
cate, for the State; N, N, Mathur, for 
Respondent No. 2. 


ORDER:— These 15 writ petitions arisa 
in similar circumstances and as common 
questions of fact and law are involved 
in these petitions, they are disposed of 
by a common order, 


2. The petitioner in each one of these 
writ petitions carries on his business of 
retail sale of country liquor within the 
Municipal limits of the City of Udaipur, 
having obtained the exclusive privilege 
from 
the State Government. The case of the 
petitioners is that the Rajasthan State 
Government is bringing rectified spirit 
within the Municipal limits of Udaipur 
Municipal Council from outside such 
limits and the same is kept or deposited 
by it in the Excise Warehouse situate 
within the Municipal limits of the Udai- 
pur Municipal Council, According to the 
petitioners, country liquor of various 


- varieties is prepared at the Excise Ware~ 


house, Udaipur from the rectified spirit 
which is brought by the State Govern- 
ment within the Municipal limits of Udai- 
pur Municipal Council and as such octrof 
could only be charged from the peti~ 
tioners in respect of the rectified spirit 
which is brought within the Municipal 
limits, if at all, The petitioners’ case 
further ig that the _ price of rectified 


spirit which ig brought by the State. 


~< 
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Government within Municipal limits is 
about 80 paise per litre whereas the 
price of the country liquor of various 
varieties, which ig sold to the petitioners 
by the State Government, varies from 
Rs. 7.36 per litre to Rs, 23.8 per litre. 


The petitioners, therefore, contend that’ 


no octroi is chargeable on the price of 
the country liquor, which is gold or sup- 
plied to them by the State Government 
from the Excise Warehouse at Udaipur 
and if anything can be charged at all, 
then it could be only Excise duty, pay- 
able by the State Government in res- 
pect of the rectified spirit brought by it 


© within the Municipal limits of Udaipur, 


Mr. Hastimal, appearing for the peti- 
tioners, contended that the charging of 
octroi on the issue price of the country 
liquor supplied to the petitioners from 
the Excise Warehouse at Udaipur, in ac- 
cordance with the provisions of R. 34-A 
of the Rajasthan Municipalities (Octroi) 
Rules, 1962 (hereinafter referred to as 
“the Rules’), which provide for determi- 
nation of the amount of octroi on the 
value of the country liquor delivered 
to the petitioners from the Excise Ware- 
house are ultra vires of the Constitution 
of India as well as of Section 104 of the 
Rajasthan Municipalities Act, 1959 (here~ 
inafter referred to as ‘the Act’). 


3. The reply of the respondents fs 
that the provisions of Rule 34-A of the 
Rules are valid and that octroi js right- 
ly charged on the issue price of the 
country liquor supplied to the peti- 
tioners from the Excise Warehouse. The 
case of the respondents’ is that the sale 
of country liquor to the petitioners takes 
place as soon as a contract is entered 
mto between the State Government and 
the petitioners in respect thereof, on 
account of the grant of exclusive ‘privi- 


' -` Jege for the sale of country liquor to 


the petitioners and that it is only the 
country liquor which is lifted by the 
petitioners for consumption, use and sale 
within the Municipal limits which is sub- 
jected to payment of octroi, It is con- 
tended by the respondents that rectified 
spirit was not sold in the market as such 
and that merely bringing of rectified 
spirit in the bonded warehouse, which 
is situated within the municipal limits, 
for giving delivery of liquor to the vari- 


`. gus contractors having their shops in the 


Udaipur District does not tantamount to 
bringing liquor for purposes of sale, 
consumption or use within the Munici- 
pal limits. According to the respondents, 
the goods are deposited in the bonded 
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Warehouse and octrol is chargeable on 
such goods of which the delivery is 
taken therefrom by the petitioners for 
sale, use or consumption within the 
municipal limits. Mr. Mardia appearing 
for the State tried to defend the validity 
of Rule 34-A of the Rules and the charg- 
ing of octroi on the issue price of coun- 
try liquor supplied to the petitioners 
from the Excise Warehouse at Udaipur 
by referring to some notifications issued 
by the State Government or the Excise 
Commissioner. 

4. Rule 34-A of the Rules, the vali- 
dity of which is under challenge in these 
writ petitions, runs as under:— s 

"34-A, Excise warehouses shall be 
bonded warehouses— (1) Notwithstand- 
ing anything contained in Rules 16 to 
34, the excise warehouses of the State 
situated within the Municipal limits 
shall be deemed to be licensed ware- 
houses for the.purpose of Rule 16- and 
the procedure of levy of octroi on the 
goods deposited in such warehouses shall 
be as under:— 

(a) Any person taking delivery of any `’ 
goods from such warehouse for consump- 
tion, use or sale within the limits of the 
Municipality shall, before taking such 
delivery, present the paid challan before 
the Octroi Superintendent. 


Explanation:— Paid challan for the 
purpose of this rule means the challan 
by which the value of the exclseable 
goods ig paid in the State treasury or 
any other office as directed by the State 
Government. ` l i 

(b) The Octroi Superintendent shall 
then assesg the amount of octroi on such 
goods and pass appropriate orders for 
collection of the amount of octroi levis _ 
able thereon.” 


The aforesaid rule provides that the ex- 


cise warehouse situated within the Mu- 
nicipal limits of any Municipality, may 
be deemed to be considered as a licens- 
ed bonded warehouse for the purposes 
of Rule 16 of the Rules and that octroi 
shall be chargeable from the person who 
takes delivery of the goods from such 
warehouse for consumption, use or sale 
within the limits of such Municipality. 
Sub-clause (b) of sub-rule (1) of tha 
aforesaid rule authorises the Octroi Su- 
perintendent of the Municipality con- 
cerned to assess the amount of octroi on 
‘such goods’ and pass orders for collec- 
tion of octroi leviable thereon. There- 
after the in charge of the octroi outpost 
is authorised to collect the octroi and 


r 
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the keeper of the excise warehouse is 
directed not to issue any goods from 
such warehouse unless the octroi levi- 
able on such goods is paid to the Muni- 
cipality concerned. Thus according to 
sub-clause (b) of sub-rule (1), octroi is 
to be charged on the price of the goods 
which are supplied from the excise ware- 
house, namely on the issue price of the 
country liquor, of which delivery is 
taken by the licensed dealer from the 
excise warehouse. 


5. According to the scheme of the 
rules, ordinarily octroi is liable to be 
paid at the octroi outpost im respect of 
goods brought within the Municipal 
limits for consumption, use or sale there- 
in, as provided by Rule 6 of the Rules. 
But in respect of certain goods the faci~ 
lity of bonded warehouse has been pro- 
vided in Rules 16 to 34 of the Rules, Al- 
though the bonded warehouse is situated 
within the Municipal limits, yet goods 
are allowed to be brought from the 
octroi outpost to the bonded warehouse 
without payment of octroi, on the con~ 
dition that the goods shall be detained 
or deposited in the bonded warehouse 
until octroi is paid thereon. Such goods 
are delivered to the person concerned 
from the bonded warehouse only on pay- 
ment of octroi chargeable in respect 
thereof. In the case of country liquor, 
the same set of rules could be made ap- 
plicable with the ‘modification that the 
excise warehouse could also be treated 
as a bonded warehouse in respect of such 
goods. But the case of the petitioner as 
mentioned above, is that it is not the 
country liquor which is brought from 
outside within the Municipal limits and. 
kept in the excise warehouse, but what 
is actually brought from outside the 
Municipal limits is only rectified ‘spirit. 
The fact that rectified spirit is brought 
within the Municipal limits by the State 
Government is not denied. It is also not 
contested that country liquor is made or 
prepared at the bonded warehouse out 
of the rectified spirit which is brought 
from outside the Municipal limits by the 
State Government. Thus, it is country 
liquor which is made and delivered to 
the petitioners from the excise ware- 
house. According to the respondents, 
country liquor is not manufactured at 
the bonded warehouse. But it has been 
asserted om behalf of the respondents 
that the sale of country liquor had taken 
place earlier and it is only the delivery 
thereof which is made by the State Gov- 
emment to the licensed dealer from the 
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bonded warehouse. It is not necessary 
here to enter into the controversy as to 
whether the preparation of country liquor 
in the excise warehouse amounts to a 
process of manufacture or not, asI am 
not called upon to decide that matter 
in these writ petitions, It is also not ne- 
cessary to decide in these cases as to 
when the sale of country liquor takes 
place and whether the sale takes place 
when the contract is entered into by the 
licensed dealer with the State Govern- 
ment for the grant of exclusive privilege 
to such dealer and it is only the delivery 
thereof, which is made by the State 
Government to the licensed dealer from 
the bonded excise warehouse or the 
sales take place at the time when the 
licensed dealer is required to deposit the 
issue price of country liquor by a chal- 
lan before obtaining the delivery there- 
of from the excise warehouse. 


6. The point of time when octroi be- 
comes chargeable is not the event of sale 
of goods but it is the event of entry of 
such goods within the Municipal limits 
of a Municipality, as octroi is chargeable 
when goods are brought within the Mu- 
nicipal limits of such Municipality for 
consumption, use or sale therein. Thus, 
two conditions appear to be necessary 
for the purposes of charging of octroi on 
goods or animals viz. that firstly they 
should be brought within the limits of 
the concerned Municipality and secondly 
that they should be brought for the pur- 
poses of consumption, use or sale within 
such Municipal limits. In case goods or 
animals are brought within the limits of 
a Municipality only for the purpose of 
being exported outside after sometime 
and not for consumption, use or sale 
within the Municipal limits, then the 
Rules make provision of detention of. 
such goods in the bonded -warehouse 
and also for the refund of octroi paid 
or deposited in respect of goods export- 
ed outside from the limits of such Mu- 
nicipality, ‘Section 104 of the Act autho- 
rises the charging of octroi by Munici- 
palities and provides that every Munici- 
pal Board may levy, at such rate as the 
State Government may in each case 
direct by notification published in` the 
official gazette, octroi on goods and ani- 
mals brought for consumption, use oF 
sale therein, besides imposing other 
taxes. This provision is in conformity 
with the power of the State Legislature 
under Entry 52 of List 2 of the VII Sche- 
dule of the Constitution, Entry 52 of 
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List 2 entitles the State Legislatures to 
make laws in respect of taxes on the 
entry of goods into a local area for con~ 
sumption, use or sale therein, Thus, 
octroi is a tax imposed on ‘the entry of 
goods’ within the Municipal limits of a 
Municipality and the Municipal Board 
is authorised to charge octroi only in 
respect of goods which are brought 
within such municipal limits, Jt is not 
the case of the respondents that country 
liquor, ag it is delivered to the petition- 
ers from the excise warehouse, is brought 
within the Municipal limits from out- 


-” side, As I have already mentioned above, 


` what is really brought within the Muni- 
cipal limits ig rectified spirit, which is 
later on converted into country liquor 
of various varieties within the precints 
of the excise warehouse, As octroiis a 
tax on emtry of goods, it can only be 
levied on rectified spirit which is really 
the commodity brought within the Muni- 
cipal limits. It may be that rectified 
spirit as such, is not consumed or sold 
within the Municipal limits, but certain- 
ly the game is used within the excise 
warehouse for the purpose of preparing 
various varieties of country liquor which 
are delivered from the excise warehouse 
to the licensed dealers including the 
petitioners. In thig connection, it would 
not be out of place to refer to the noti~ 
fication issued by the State Government 
dated July 15, 1967, which was publish- 
ed in the Rajasthan gazette (extraordi~ 
mary) on August 16, 1967:— 


“In exercise of the powers conferred 
under clause (2) of Section 104 of the 
- Rajasthan Municipalities Act, 1959 
(Rajasthan Act No. 38 of 1959), the State 
Government are hereby pleased to order 
that the Municipal Councils/Boards ‘shall 
levy octroi on rectified spirit at 2 per 
cent ad valorem when used as raw ma- 
terial for manufacture of country liquor 
with effect from the date the distilleries 
at Jaipur and Jodhpur and other places 
came within the limits of the Municipali- 
ties concerned.” l 
A bare reading of the aforesaid notifica- 
tion shows that rectified spirit is used as 


raw material and is converted into coun« .- 


try liquor in the excise warehouse. 


7. Now the question arises is to how 
octroi, which is essentially a tax on the 
entry of goods within the Municipal 
limits, could be charged in respect of 
country liquor which is delivered from 
the excise warehouse to the licensed 
dealers but is not brought within | the 
Municipal 


limits? If rectified spirit is 
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brought within the Municipal limits, 
octroi could only be charged on such 
goods which are brought within thosa 
limits. However, if rectified spirit is sub 
sequently, after its entry into the Muni- 
cipal limits, is converted into country 
liquor then it is not permissible under 
the provisions of the Constitution of 
India or under the provisions of Sec« 
tion 104 of the Act to charge octroi in 
respect of country liquor which is not 
brought within municipal limits from 
TS Thus the conclusion is irresisti= 

e that octroi could be charged the 
Municipal Council, Udaipur only ae 
pect of the rectified spirit which is 
brought by the State Government within 
the limits of such Municipal Council. It 
is immaterial for these cases as to whe- 
ther the State Government brings the 
rectified - spirit within the Municipal 
limits of Udaipur Municipal Council 
merely ag a carrier on behalf of the 
licensed dealers or as a seller of such 
goods. There can be no doubt that octroi 
ig chargeable from the person who brings 
goods within the Municipal limits and 
in. those cases where the goods are kept 
in a bonded warehouse, it is chargeable 
from the person taking delivery of such 
goods from the bonded warehouse, 
There can -be no quarrel about the vali- 
dity of sub-clause (a) of sub-rule (1) of 
Rule 34-A, which provides that the ex- 
cise warehouse shall be deemed to be 
or considered as a bonded warehouse 
for the purposes of Rule 16 of the Rules. 
It also does not appear to be objection- 
able that payment of the issue price of 
country liquor, which is to be taken 
delivery of by the licensed dealer there- 
of, may be made as a-condition prece- 
dent to the delivery of such goods from 
the excise warehouse. But sub-clauses (b) 


` and (c) of sub-rule (1) of Rule 34-A and 


sub-rule (2) of the said rule are clearly 
invalid, inasmuch as octroi cannot be 
assessed on the value of the country 
liquor issued from the excise warehouse 
nor the in charge of the octroi outpost 


.can be authorised to collect octroi from 


the licensed dealers on the value of the 
country liquor delivered to them from 
the excise warehouse. It is evident that 
country liquor is not brought from out- 
side within the Municipal limits and as 
such the charging of octroi on the value 
of such country liquor is clearly out» 
side the ambit of the provisions of Sec- 
tion 1064 of the Act as also of Entry 53 
of List II of the VIIth Schedule of the 
Constitution, What is permissible to the 
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Municipal Council ig to collect octrof . 
only on the value of the rectified spirit 
which is brought within the Municipal 
limits from outside such limits and not 
on the value of the country liquor, which 


event, so far ag octroi is concerned, is 
clearly that of entry of the goods with- 
in the Municipal limits and mot the 
event of delivery of the goods from tha 
bonded warehouse, although the actual 


goods to the stage of actual delivery 
from the bonded warehouse, Even if 
during the period the goods remain in 
the bonded warehouse, they are convert< 
led from rectified. spirit into country 
liquor of various varieties, then also the 
o¢troi could be charged only on tha 
goods which enter the Municipal limita 
and which are used as raw material for 
making country Hquor within the Muni- 
ipal limits, In this view of the matter, 

hold that clauses (b) and (c) of sub- 
rule (1) of Rule 34-A as well as sub- 
rule (2) of Rule 34-A of the Rules are 
ultra vires of the provisions of Sec, 104 
of the Act and the provisions of the 
Constitution referred to above. The pro- 
visions of sub-clauses (b) and (c) of 
clause (1) and sub-clause (2) of R. 34-A 
of the Rules are, therefore, struck down, 
being unconstitutional and void, . 


8 Learned counsel for petitioner has 
raised some other grounds but in view 
of the finding arrived at by me above 
the other submissions were not. pressed 
by the learned counsel and as such it 
is mot necessary to decide the other 
points raised in these writ petitions. 

9. All these writ petitions are con- 
sequently allowed, Sub-clauses (b) and 
(c) of sub-rule (1) and sub-rule (2) of 
Rule 34-A of the Rajasthan Municipali< 


ties (Octroi) Rules, 1962 are declared - 


ultra vires and are struck down. The 
respondents are restrained from levying 
or collecting octroi duty from the peti- 
tioners on the price of the country 
liquor supplied to them from the excise 
warehouse situated within the limits of 


the Municipal Council, Udaipur. The- 


petitioners would be entitled to the re- 
fund of the octroi paid by them to the 
Municipal Council, Udaipur on the comm- 
try liquor at the rate of 2% of the issus 
price during the pendency of these writ 
petitions. However,. the Municipal Coun- 
cil, Udaipur shall be at liberty to charge 
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brought within the. Municipal limits of 


cases, tha parties are left to bear their 
own costa, 
Petitions allowed, 
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S. K. MAL LODHA, J, 


Union of India, Petitioner v. Radhey 
Shyam and others, Respondents, 

Civil Rew, Petn, No, 52 of 1979, DJ- 
16-2-1979." 

(A) Civil P. C. © of 1908), O. 3, R, 4 
(2) — Granting of leave — Court’s power 
to impose condition of payment of fees 
to outgoing counsel — Scope of, 


The granting of leave for the termi- 
nation of the appointment of the counsel 
being within the power of the court, the 
court may grant the leave subject to 
such conditions ag it thinks fit. There- 
fore, while granting leave, the Court 
can impose the condition of the pay- 
ment of fee to the counsel whose ap- 
pointment, the party wants to terminate. 
The reason is that it is not-open to a 
client to engage another lawyer without 
paying the fee to the outgoing lawyer. 
AIR 1950 Cal 576 and AIR 1951 Nag 278 
and AIR 1974 Kant 88, FolL 


. (Paras 6, 8) 

Where there is an agreement between 
the client’ and his Advocate with regard 
to the amount of fee payable for the 
entire case and there isno proof of mis- 
conduct on the part of the Advocate, or 
where the Advocate himself has not dis- 
charged the client, leave will be granted 
subject to the condition that the client 
pays the full fee agreed upon for the 
entire case, AIR 1974 Kant 88, Foll 

(Para 10] 

Anno: AIR Comm, C.P.C, (9th Edn.), 
0.3 R. 4 N. 16. 

(B) Civil P. C. (5 of 1908), S. 115 — 
“Exercised a jurisdiction not vested in 
it by law.” 

When a Judge directs the basani of 
full fee to the outgoing Advocate at the 
time of granting leave for termination 
of his appointment, it cannot be said that 
he has exercised jurisdiction not vested 
(Paras 13, 9J 


(Against order of S. &. Gupta, Civil J.u 
Bikaner, Ð/- - 27-10-1978.) 


CW/CW/B318/70/SSG 
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. Anno: AIR Comm. C.P.C, (9th Edn.}, 
S. 115 N, 10. 


Cases Referred: Chronological Paras 
AIR 1974 Kant 88 i 8, 10 
AIR 1951 Nag 278 7 
AIR 1950 Cal 576 f ki 
AIR 1934 Cal 58 d 


L. R. Bhansali, for Petitioner, 


ORDER:— This ig an application in- 


revision by the Union of India under 
S. 115, C.P.C, against the order dated 
Oct. 27, 1978, passed by the learned Civil 
Judge, Bikaner in Civil Original Suit 
No, 22 of 1975, 

'2. Shri Radhey Shyam Gaur, Advo< 
cate, Bikaner (for short ‘Shri Gaur), who 
is non-petitioner No. 1 in this revision 
was conducting a suit on behalf of the 
Union of India. On May 10, 1978, Shri 
Lalit Prashad, Advocate submitted an 
application on behalf of the Deputy 
General Manager, Northern Railway, 
dated April 25, 1978 that leave may be 
granted for determining the power of 
Shri Gaur, and that he may be permitted 
to conduct the proceedings in the sult 
on behalf of the Union of India, In reply 
to that application, Shri Gaur stated 
that he has no objection if his appoint- 
ment is terminated, but he should be 
paid his full fee and expenses, On Sep- 
tember 30, 1978, Shri Gaur submitted 


. an application that the application filed 


for terminating his ‘appointment should 
be decided. early. The learned Civil 
Judge, by his order dated Oct, 27, 1978 
directed that the Railway Administration 
should pay full fee and expenses (if any) 
to Shri Gaur, that in future, Shri Lalit 
Prashad, Advocate, will act on its behalf 
in the suit and that the appointment of 
Shri Gaur is terminated. 

3. Being aggrieved by the order, 
directing payment of full fee to Shri 
Gaur, Union of India has come up m 
revision to this Court with a prayer to 
delete the direction relating to the pay» 
ment of the full fee to Shri Gaur, 

4. Mr. L. R. Bhansali, learned coun» 


. sel for the petitioner contended that 


while granting leave for determining the 


appointment of Shri Gaur, the learned. 


Civil Judge had no jurisdiction to direct 
the payment of fee to him. He further 
submitted that according to the terms 
and conditions relating to engagement of 
Advocates for District Courts, prescrib- 
ed by the competent authority, only half 
fee is payable after the written state- 
ment is filed, and, therefore, there was 
no occasion to order for the paymen' 
of full fee to Shri Gaur, i 
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5. I have given my most anxious and 
thoughtful consideration to the aforesaid 
submissions made by Mr. Bhansali. I 
regret my imability to agree with him. 

6. Order III, Rule 4 (2), C.P.C. which 
is relevant for the present purpose, reads 


. ag under: 


(2) Every such appointment shall be 
(fled in Court and shall, for the pur- 
poses of sub-rule (1) be) deemed to be 
in force until determined with the leave 
of the Court by a writing signed by the 
client or the pleader, as the case may 
be, and filed in Court, or until the client 
or the pleader dies, or until all proceed 
ings in the suit are ended so far as res 
gards the client.” 

According to sub-rule (2) of Rule 4 of 
Order III, the appointment of a pleader 
may be put an end to by the client or 
the pleader but in either case this can 
be done only with the leave of the 
Court, The granting of leave for the 
termination of the appointment of the 
pleader/counsel/lawyer/Advocate being 


within the power of the court, the court 


may grant the leave subject. to. such 


conditions as it thinks fit. 


7. A Division Bench of the Calcutta 
High Court in Firm Mohan Lal Sewlal 
v. Probodh Krishna, AIR 1950 Cal 576, 
observed ag under (at p. 576): 


“It is true that before the Court 
grants the leave to discharge a lawyer 
under O. 3, R. 4 C.P.C. the Court is en= 
titled to make suitable provisions for 
the payment of the sums due to the 
outgoing pleader in respect of the ser- 
vice rendered by him and im respect of 
the costs incurred by him on behalf of 
his client. We also agree with Mr. Ghosh 
that as a subterfuge the petitioner can= 
not engage another lawyer without for- 
mally discharging the previous lawyer 
and without arranging for payment of 
the sums due to him,” 


The provisions of O, II, R, 4 came up 
for consideration before a Division Bench 
of Nagpur High Court in In re Applica- 
tion of an Advocate to retire from the 
case, AIR 1951 Nag 278. In para 6 of the ` 
report, it was observed as under; 


“The leave of the Court is, however, 
mecessary for the termination of the ap- 
pointment of a counsel once made, The 
granting of leave being within the power 
of the Court, the court may grant the 
leave subject to such conditions’ as if 
deems fit, One of such conditions, having 
regard to the circumstances of a partie 
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cular case, may be payment of fee to the 
counsel whose appointment the party 
wants to terminate.” i 


In the Nagpur case, a decision of the - 


Calcutta- High Court in Punkaj Kumar 
Ghose v. Sudheer Kumar Shikdar, AIR 
1934 Cal 58 was referred. 

8. A learmed single Judge of the 
Karnataka High Court in City Improve- 
ment Trust Board v. M. P. Ramanna, 
AIR 1974 Kant 88 has examined in de- 
tail the provisions of O.OI, R. 4 (2), 
C.P.C. It was held that a client has the 
opportunity to change his counsel dur- 
ing the pendency of a case and is en- 
titled to leave of the Court to do so. To 
quote the learned Judge (at pp. 91, 92): 

“But that leave will be subject to the 
condition that he pays the fee determin- 
ed by the Court granting the leave, In 
ease there is an agreement between the 
client and his Advocate with regard to 
the fee payable for the entire case and 
there is no proof of misconduct on the 
part of the Advocate, or where the Ad- 
vocate himself has not discharged the 
client, leave will be granted subject to 
the condition that the client pays the 
full fee agreed upon for the entire case. 
If there is no agreement between the 
client and the Advocate with regard to 
the fee payable to the Advocate, then 
leave will be sanctioned, where the Ad- 
vocate himself has not discharged the 
client, on payment by the client of such 
fee which is found reasonable by the 
Court on the basis of quantum meruit 
taking into consideration all the circum- 
stances of the case.” 


It is, therefore, clear that while grant< 
ing leave, the Court can impose the con- 
dition of the payment of fee to the coun< 
sel whose appointment, the party wanta 
to terminate, The reason is that it is 
not open to a client to engage another 


lawyer without paying the fee to the 
outgoing lawyer. 
$8. In these circumstances, in my 


opinion, the learned Civil Judge has 
not exercised jurisdiction not vested ` in 
him by law when he directed about the 
payment of fee to Shri Gaur, 


10. It was next contended by Mr 
Bhansali that the learned Civil Judge 
hag further exercised jurisdiction mot 
vested in him by law when he directed 


that full fee of the suit should be paid. 


to Shri Gaur. He referred to cl. 3 (a) of 
the Terms of Engagement of . Advocates 
for District Courts, Cl, 3 (a) is as fols 
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“Half of the total fee shail become 
payable soon after the written statement 
is fled and the remaining half shall be 
payable at the conclusion of the suit. 
after judgment is announced.” 


Suffice it to say that this clause deals, 
with the mode of payment of the fee and 
it cannot be availed of when the party 
engaging the counsel, terminates his ap- 
pointment, As held in City Improvement 
Trust Board’s case (AIR 1974 Kant 88) 
that where there is an agreement be- 
tween the client and hig Advocate with 
regard to the amount of fee payable for 
the entire case and there is no proof of 
misconduct on the part of the Advocate, 
or where the Advocate himself has not 
discharged the client, leave will be 
granted subject to the condition that the 
client pays the full fee agreed upon for 
the entire case, 


11. Clause (1) of the Terms of En- 
gagement of the Advocates for the Dis- 
trict Courts provides for fee for con- 
duct of contestable cases (suits and ap- 
peals) and it lays down that it will be 
paid according to the schedule of the 
respective High Courts subject to mini- 
mum of Rs. 15 per case, 


12. In these circumstances, if cannot 
be said that it is a case where there is 
no agreement, and so leave should be 
given on payment of such fee as -the - 
Court finds reasonable on the basis of 
quantum meruit taking into consideration 
all the circumstances of the case. 

13. Both the contentions raised by 
the learned counsel for the petitioner 
are devoid of force. I am, therefore, un- 
able to hold that the learned Civil Judge 
while directing the payment of full fee 
to the outgoing Advocate Shri Gaur at 
the time of granting leave for the termi- 
nation of his appointment, has exercised 
jurisdiction not vested in him by law. 


14. The revision application hag no 


force and it is, accordingly, dismissed 
summarily, A 


Application dismissed. 


Oo v— 
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` Lalchand, Pentioner v. Sant Ram, . 
Respondent. -- * i 

‘Civil: Revn, Petn, No,- 141 of 1977, 
D/- 17-2-1978,* ` 2 


_ Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1950), S. 13 (4) 
-— Limitation — Application for exten- 
Sion of time for paying monthly rent — 


-in the instant case the rent for August 
“had to be paid or deposited before the 
15th Sept, It was deposited in the Court 
on the 17th Sept. An application for ex- 
tension of time for the payment and con- 
donation of two days’ delay was made 
“thereafter in December. It was challeng- 
ed on the ground that the application 


` must -have been made before the 15th 


Sept. (Paras 2, 3) 


Held that in the absence of any res~ 
' trictive clause contained in sub-s. (4) of 
8. 13 or elsewhere in the Act, providing 
that the application for extension of 


` > time should be made before the expiry 


` passed before the 


of the time specified for payment or 
deposit of rent month by month, the 
_application for extension may be filed 
within the period ed in sub- 
sec, (4) of 8.13 or even thereafter, Even 
the order of the Court on such an appli- 
cation -for extension of time may be 
of the said 
period or -thereafter. e Court cannot, 
however, allow extension for a period 
exceeding 15 days. 1975 WLN 235 (Raj), 
Dist. 


: ` (Para 4) 
Cases Referred: Chronological Paras 
1975 WLN 235 (Raj) 4 


R. S. Sharma, for Petitionery R, M. 
Bhansali, for Respondent. 

ORDER; — This revision application 
has been. preferred against the order 
passed by the learned District Judge, 


. Jodhpur, dated May 28, 1977. In a suf 


for ejectment, inter alia on- the ground 
of default in payment of rent and for 
recovery of arrears of rent, the trial 
Court passed an order under S. 13 (3) 
of the Rajasthan Premises (Control of 
Rent and Eviction) Act, 1950 (herein- 
after referred to as ‘the Act’). The over- 
due rent together with interest, as cal~ 


"(Against order of Milap Chand Jain, 
Dist, J., Jodhpur, D/- 28-5-1877.) 


CW/CW/B340/79/TR/WNG 
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culated by the trial Court, was deposited 
by the defendant-tenant within the 
time allowed, However, the rent for the 
month of Aug. 1976 which was payable 
up to Sept. 15, 1976 was not paid or 
deposited by the defendant-tenant within 
the aforesaid time but the same was 
deposited by him in the trial Court on 
Sept. 17, 1976 and thus there was a de- 
lay of two days in making the deposit 
under S. 13 (4) of the Act. The defen- 
dant-tenant filed an application on 
Dec. 16, 1976 praying that the delay of 
two days in making the deposit of rent. 
for the month of Aug. 1976 be condoned, 
The trial Court by its order dated Jan. 4, 
1976 rejected the application of the 
defendant for extension of time in 
making the deposit of rent for the month 
of Aug. 1976 and consequently directed 
that the defence of the defendant-tenant 
in respect of eviction be struck off. The 
defendant filed an appeal against the 
aforesaid order but the learned District 
Judge, Jodhpur by his. order dated 
May 28, 1977 maintained the order pas- 
sed by the trial Court. Hence this revi-= 
sion application, 


2 Sub-sec, (4) of S. 13 of the Act 
was. substituted by the Rajasthan’ Pre~ - 
mises (Control of Rent and Eviction) 
(Amendment) Ordinance, 1975 (Rajas~ 
than Ordinance No. 26 of 1975) which 
was published in the Rajasthan Gazette 
vide Notification dated Oct. 29, 1975 and 
which was subsequently replaced by tha 
Rajasthan . Premises (Control of Rent 
and Eviction) (Amendment) Act, . 1976 
(Amending Act No. 14 of 1976). Tha 
amended -provisions of sub-s. (4) of S. 13, 
which are relevant for the purposes 
this revision petition, are as under :— 

“(4) The tenant shall deposit in Court 
or pay to the landlord the amount deter- 
mined by the Court under sub-s, (3} 
within fifteen days from the date of such 
determination, or within such further 
time, not exceeding three months, as 
may be extended by the Court. The ` 
tenant shall also continue to deposit in 
Court or pay to the landlord, month by 
month the monthly rent subsequent to 
the period up to which determination has 


. been made, by the fifteenth of each suc- 


ceeding month or within such further 
time, not exceeding fifteen deys, as may 
be extended by the Court, at the month- 
ly rate at which the rent was determin- 
ed by the Court under sub-s, (3).” 

Prior to the: enactment of the presen’ 
provisions of - sub-s. (4) of S. 13, the 
tenant was bound to make ——— oš 
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rent, during the pendency of the. suit, 
month by month, by the 15th of the. next 
succeeding month. But the present pro- 
‘visions of sub-s, (4) of S. 13 vests a 
discretion in the Court, to extend the 


time specified under that provision for 


depositing the monthly rent, by allow- 
ing the defendant to make payment or 
deposit the over-due rent within 15 days 
more after the expiry of 15 days from 
the end of the -month,. but no further, 
Thus ing to the present provisions 
of sub-s, (4) the tenant should ordinarily 
make the payment or deposit of rent, 


during the pendency of the suit, month 
by month within 15 days of the expiry 
of the month, but the Court has a dis~- 





8. It is not contested before me that 
the trial Court enjoyed the power of ex- 
tension of time fixed for payment of rent 
by a further period of 15 days, but the 
argument of the learned counsel for the 
Opposite: party is that the application for 
. such extension of time should have been 
filed by the defendant-tenant within the 
perlod of 15 days from the expiry of the 
month of Aug. 1976. In other words, 
the application for extension of time 
should have been made in the present 
case, according to the learned counsel, 
on or before Aug. (sic) (Sept. 7) 15, 1976 
and as no such application was made 
within the aforesaid time, the trial Court 
hed no power to extend the time for 
payment of rent for the month of 
August 1976. I am unable to give such a 
restricted interpretation to the provi- 
sions of sub-s, (4) of S. 13 of the Act? 
as they now exist. In my view, the pro- 
visions of S, 13 have been amended 80 
as to remove the hardship to the 
tenant, where he is unable to deposit the 
rent month by month within the specifi- 
ed time on account of some genuine 
difficulties or unforeseen obstacles in his 
way or for reasons beyond his control 
and beneficial construction should be 
given to the amended -provisions of sub- 
gec. (4), In the Hight of the purpose for 
which the amendment has been intro- - 

ced in S. 13 of the Act. ae a 

laid down by. tha ee 
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-the tenant should submit an application, 
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sec. (4) of S. 13 of the Act, In the 
absence of apy restrictive provisions in 
that respect; the Court could extend the 
time for making the deposit at any time, 
subject to the only condition which is 
prescribed by the Legislature viz. that 
further extension could not be made for 
e period of more than 15 days, after the 
expiry of 15 days from the end of the 
month. Of course, it must be understood]: 
that it ig not the right of a tenant to 
obtain such an extension but the Court 
has a discretion, which should always be 
exercised in a judicial manner, 


4. The lower Court relied -upon a 


~ decision of this Court in Hiralal v. Hari- 


bux, 1975 WLN 285 in refusing to extend 
the time prayed for by the defendant- 
tenant in the present case. It must be 
observed that at the time when the 
aforesaid decision was rendered by this 
Court, the provisions of sub-s. (4) of 
8. 13 were not amended and there was’ 
no power vested in the Court then to 
extend the time for making the deposit 
of monthly rent, beyond the period of 15 
days from the date of expiry of the 
month. In those aste this 
Court was right in o that the 
ET e A 
stood then, did not contemplate exten- 
Gon Ge dad bo ake COT Phe aac: 
ed provisions of sub-s, (4) of 5. 13 now 
contain an express provision empower- 
Ing the Court to extend the time for 
making payment or depositing the 
monthly rent by a further period not 
exceeding 15 days, beyond the permis- 
sible period of 15 days after the expiry 


-of the month. Learned counsel for the 


opposite party drew my attention to the 
decision of their Lordships of the Cal~ 
cutta High Court which has been refer- 
red to in Hiralal’s case, But the pro- 
visions under consideration in the Cal~ 
cutta case were entirely different. Sub~ 
sec, (2B) of S. 17 of the Calcutta Rent | 
Act, which was, under consideration be- 
fore their Lordships of the Calcutts 
High Court, specifically provided that 
no application for extension of time for 
deposit or payment of any amount of 
rent could be entertained, unless it was 
made before the expiry of the time spe- 
cified therefor. -Tbus by express enact- 
ment, It was provided that the applica- 
tion. tor extension: of time under the said 


ae 
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provision could be made only before the 
expiry of.the time.which.was sought to be 
extended and not thereafter, There is no 
such restriction contained in sub-s. (4) 
of S. 13 of the Rajasthan Act in respect 
of the period during which the applica- 
tion for extension .of time should be 
made, In the absence of any. such re- 
strictive clause contained in sub-s. (4) of 
S. 13 or “elsewhere in the Act, providing 
that the application for extension of 
time should be made before the expiry 
f the time specified for payment or 
deposit of rent month by month, there is 











my view, be filed within the period 
specified for payment or deposit of rent 
‘month by month in sub-s. (4) of S. 13 or 

Jeven thereafter, Even the order of the 
‘ourt on such an application for exten- 
sion of time may be passed before the 
expiry of the period specified in sub- 

. (4) or thereafter, The power of the 
Court to extend the time under the afore- 
said provision is restricted only to ths 





the aforesaid 
a Ta the Court has complete dis- 
cretion in the matter of extension of 
time for depositing or making payment 
of monthly rent during the pendency of 
the suit. - 


5. Coming to the facts of the present 
case, it ig not in dispute that the amount 
of rent for the month of Aug. 1976 was 
not deposited within the period of 15 
‘days from the expiry of that month, but 
- it was deposited 2 days thereafter, that 

is, on Sept. 17, 1976. 

were not justified in refusing to extend 

the time to the defendant-tenant for 
- depositing the rent. for the month of 
Aug. 1976 merely on the ground that the 
application for condonation of delay of 
‘two days was not submitted within . the 
said period of 15 days, after the expiry 
of the month of Aug. 1976. Even if the 
application was made subsequently the 
power of the Court under sub-s, (4) of 

S. 13 could be exercised, subject to the 

condition that the Court could not ex- 

tend the said time by a period exceed- 

ing 15 days after Sept, 15, 1976. As I 

have already observed above, it cannot 

be denied that the discretion vested in 
the Court under sub-s, (4) of S, 13 for 


The lower Courts - 


extension of time has to be judicially 
exercised. In my view, in the circum- 
stances of the present case, there was no 
reason for the two Courts below for not 
allowing the defendant-tenant extension 
of two days in respect of depositing the 
rent for the month of Aug. 1976. I am 
not in agreement with the view expres~. 
sed by the learned District Judge that 
the Court became powerless in the 
matter of extension of time under sub- 
sec, (4) of S. 13 of the Act merely be- 
cause the period of 15 days after the end 
of the month of Aug. 1976 had expired, 


6. In this view of the matter, the reve 
sion application is allowed and the delay 
of two days is condoned under the provi- 
sions of sub-s. (4) of S. 13 of the Act, 
The order passed by the two Courts be- 
low are set aside. The order regarding 
striking off the defence of the defen- 
dant-tenant is also set aside. The parties 
are, however, left to bear their own 
costs, 


Application allowed, 
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FULL BENCH 
DWARKA PRASAD, S. K. MAL 
„LODHA AND M, C JAIN JJ. 
Badrilal and another, Petitioners v. © 
Moda and others, Respondents, 
Civil Revn. No. 195 of 1972, decided on 
January 1979.* 


Rajasthan Tenancy Act (3 of 1955), 
Ss, 5 (24), 251 and 242 —- Suit contain- 
ing two reliefs, one triable by Civil 
Court and other by Revenue Court — 
Procedure to be followed, 


The plaintiffs instituted the suit for 
perpetual injunction in respect of right of 
drawing water from a well bearing a 
separate khasra number and further to 
take water in a drain on the basis of 
easementary right. It was prayed that 
the defendants ‘be restrained by means 
of permanent prohibitory injunction from 
interfering with the plaintiffs’ right to 
draw 1/6th water from the well accord- 
ing to their share and further from ob- 
structing, interfering and disturbing with 
the right of the plaintiffs to take water 


*(Against Order of Bhanwarsingh, Mun- 
siff Magistrate, Mandalgarh, D/- 5-4- 
1972), 


CW/CW/B310/79/DHZ 
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in the drain on defendant No, 1’s tand for 
the purpose of irrigating their land. 
‘Held that these two reliefs were dis- 
tinct and separate and out of these two, 
one could not be calledthe main relief and 
the other as consequential or ancillary. 


So far as first principal relief namely right’ 


of drawing 1/6th water from the well in 
dispute was concerned the same could be 
granted by a revenue court. The second 
relief was based on a right of easement. 
Section 251 only provided a summary 
procedure for determination of a private 
right of way and other easementary 
tights, It did not debar a suit in a com- 
petent civil court. The relief on the 
basis of a right of easement could only 
be pranted by a civil court and not by 
& revenue court. Therefore, for the pur- 
pose of granting the relief on the basis 
of an easementary right, the proper 
forum was that of a civil court. Thus 
portion of claim made in the plaint was 
triable by a civil court and the other 
portion was triable by a revenue court. 
In these circumstances, the suit could 
rightly be taken cognizance of by a civil 
court and what would be necessary was 
to refer the issue regarding the claim to 
draw 1/6th water from the well which 
related to the tenancy rights, to the re- 
venue court, if at all it was found neces- 
sary to do so. Section 242 covered the 
situation arising in the suit. Case law 
discussed, (Paras 5, 12, 13, 14, 15, 16, 17) 


Cases Referred: Chronological Paras 
1978’ RRD 33 11, 12 
AIR 1977 Raj 238 : 1977 Raj LW 131 9 
AIR 1977 NOC 308: 1977 Raj LW 143 9 
1972 RRD 128 10, 11, 12 
AIR 1969 All 526: 1968 All LJ 1108 (FB) 

8 


AIR 1969 Raj 89 17 
1968 Raj LW (Rev. Supp.) 93 (FB) 

3, 11, 12 
1960 Raj LW 376 


1957 Raj LW 188 l id 
1953 Raj LW 332- TT 
ILR (1951) 1 Raj 81 17. 


S. K. MAL LODHA, J.:— This revè 
vision has been placed before us on a 
reference made by a learned single 
Judge as it raises an important question 
as to the jurisdiction of a civil court to 
try the suit for perpetual injunction in 
respect of right of drawing water from 
the well bearing a separate khasra num- 
ber and further to take water in a drain 
on the basis of easementary right. 


2. The plaintiff-non-petitioners Nos. f 
and 2 instituted a suit for permanent 
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prohibitory injunction and damages 
against the petitioners (defendants. Nos, 1 
and 2). in the court of Munsif; Mandal- 
garh on Sept. 12; 1969. It- was alleged 
by the plaintiffs, that“a well having sepa- 
rate khasra No. 168 is: situate in village 
Khadipur, Tahsil Mandalgarh; that in 
that, well, the plaintiff, defendant No. 4 
and defendant No, 1 have 1/6, 1/2 and 
1/3 share respectively, that . prior to 
February 15, 1949, defendant No. -4 had- 
1/2 share and defendant No, 1 had 1/2 
share and both of them used to irrigate 
their fields from the well every three 
days turn by turn; that on February 15, 
1940, defentlant No. 1 sold 1/8rd of his 
1/2 share to the plaintiffs’ father Narain 
on a sale consideration of Rs, 50/- and 
thus the plaintiffs became entitled to 1/6 
share in the khatedari rights of the well 


inclusive of the right of irrigation and-. . 


taking water in the existing ‘drain’ 
through the land of defendant No.:J. 
Their case further is that since Feb. 15, 
1940, the plaintiffs’ father Narain dur- 
ing his lifetime and after his death, the 
plaintiffs have been irrigating about two 
bighas of their agricultural fields by 
taking water in the drain through the 
land of defendant No. 1. It was also 
averred that they have been using the 
drain for irrigating their land in their 
own right from the well in question 
without any obstruction and interruption 
and this they did until the- Deepawali 
preceding the suit. The ‘case of the 
plaintiffs further is that. near about Octo- 
ber 15, 1968, when the plaintiffs, for the 
purpose of sowing wheat, started draw- 
ing water from the well, the defendants 
started quarrelling and prevented them 
from drawing 1/6 water from the well 
according to their share and further ob- 
structed in taking the same in the drain 
passing through the land of defendant 
No. 1 without any right and, therefore, 
the plaintiffs could not sow wheat in 2 
bighas of their land. The plaintiffs put 
forward a claim for Rs. 400/- on ac- 
count of damages as the defendants, 
without any right, improperly and ille- 
gally prevented them from drawing 
water from the well and taking it in the 
drain. It was, therefore, prayed that 
the defendants be restrained by means 
of permanent prohibitory injunction 
from interfering with the plaintiffs’ right 
to draw 1/6th water from the well dc- 
cording to their share and further from 
obstructing, interfering and disturb- 
ing with the right of the plaintiffs to 
take water in the drein on defendant 








“their land. ; „The ‘defendants Nos. 3 and 
. 4 filed 'a. “Fönt ‘written-statement on 
" Auguat 6, . 1971; -It was, inter alia, 
Ee ‘by: them that. the suit is triable 
by a revenue court, ° «Feb, 1, 1972, 
an application’ was- on ‘behalf of 
. defendants Nos. 3 and: 4 that a legal ob- 
_ fection has been “raised by them to the 
effect. that the ‘suit is not triable by a 
-civil. court and if is cognisable by a re- 
venue. court and, therefore, arguments 
may be heard on this point first. On this 


ti _ application, arguments were heard -and 


“the learned Munsif; by his order dated 


- * April 5, 1972, dismissed the’ application 


wi 


dated . Februery 1, 1972 filed by defen- 
dants Nos. 3, and 4 and held that the suit 
Is oe by a civil court, 


Aggrieved this order dated 
‘apn 5; 1972, defendants Nos. 3 and 4 
-have preferred this revisional application 
to this court: When the matter came 
up for hearing before Jagat Narayan, 
C. J., he was of the opinion that this re- 


-> vision. application raises an important 


question as to whether a well situated 
in a holding and used for agricultural 
purposes is ‘land’ within the meaning of 
S. 5 (24) of the Rajasthan Tenancy Act 
(No. III of 1955) (the Act hereafter) 
and a sult for injunction in respect of 
wight of taking water from the well by 


‘ a eco-sharer only Hes in the revenue 


- court,. Before him Rampal v. Ram- 
pal, 1968 Raj LW (Rev Sup) 93 (FB) 
(Full Bench decision of the Board of 
Revenue, Rajasthan) was cited. He, 
therefore, ordered that this case 
should be placed before a Full 
Bench for decision This is how this 
revision is before us. 

4. We have heard Mr. D. S, Shishodia 
for the petitioners and Mr, J. M. Bhan- 
dari for the non-petitioners and have 
read the plaint with due care and at- 
tention, 


5. The plaintiffs’ case is based on two 


* counts: (i). that they are co-sharers of © 


the well in question having 1/6 share in 


.’, and. (li) that they have acquired ease- 


mentary -right of taking water in the 
drain through the -land of defendant 


"13 and 4 of ee they have claimed 
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-Badrilal v. Moda ET 
“Nor Ve dad: “tor the purpose ‘of irrigating 





-ALR 


` petual injunction restraining them from 
obstructing and interfering with their) 
right to take water in the drain through 
the land of defendant No. 1 We may un- 
hesitatingly state at once that these re- 
Hefs are distinct and separate andj” 
out of these two, one cannot be called the 
main relief and the other as consequen: 
Hal or ancillary, 


6, It has been stated by the plaintiffs 
in para 7 of the plaint that cause of ac~ 
tion accrued to them near about October 
25, 1968. (in para 5 of the plaint the date 
mentioned is October 15, 1968) and that 
it is still continuing. 


7. For the purpose of seeing whether 
the suit is exclusively triable by a re- 
venue court and the civil court has no 
Jurisdiction to try the same, averments in 
the plaint are carefully to be looked into, 
All the allegations made in the plaint 
should be taken into consideration and 
not the reliefs. alone claimed in the 
plaint for the purpose of determining 
the question of jurisdiction. The sub- 
stance of the plaint provides a good 
guide to find out the true nature of tha. 
object of the suit. 


8 In Ram Awalamb v. Jata Shankar, 
ATR 1969 All 526 (FB) it was observed 
that it is the cause of action which de- 
termines the Jurisdiction of court and 
that the term “cause of action” though. 


necessary for the plain- 
tiff to prove, if traversed, In order to 
support his right to the judgment. Kt 
was further held in that case that in 
each and every case the cause of action 
of the suit shall have to be strictly 
scrutinised to determine whether the 
suit is solely cognizable by a revenue 
court or is impliedly cognizable only by 
a révenue court or is cognizable by a 
civil court. The main point of considera- 
tion in all cases where on a definite 
cause of action two or more reliefs can 
be claimed is which of reliefs is the main 
relief and which relief or other reliefs 
are ancillary reliefs. Once the suit is 
maintainable for the main relief in the 
civil court then there is no bar for tha 
civil court to grant all possible reliefs 
flowing from the same cause of action. 
The determination of the question as to 
which out of the several reliefs arising. 
from the same cause of action is the 
main relief will depend on the facts and 
oer ont of each case. The fol- 

owing principles. laid down in this çon- 
peed by the Full oa of the 
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Allahabad High Court are worthy of 
notice: 

(1) Where, on the basis of a cause of 
action the main reilef is cognizable by 
a revenue court the suit would be cog- 
nizable by the revenue court only, The 
fact that the ancillary reliefs claimed 
are cognizable by civil court would. be 
immaterial for determining the proper 
forum for the suit; i 

(2) Where, on the basis of a cause of 
action the main relief is cognisable by 
the civil court, the suit would be cogniz- 
able by the civil court only and the an- 
cillary reliefs, which could be granted by 
the revenue court may also be granted 
by -the civil court. 


9. Sachar, J. in Sh ar v. 
Budhsingh 1977 Raj LW 131: (AIR 1977 
Raj 238) observed (at p. 239 of AIR): 

“It is well settled that the question of 

jurisdiction namely, whether a suit is 
exclusively triable by a revenue court or 
a civil court can take cognizance of it, 
has to be decided on the allegations made 
in the plaint. It is also. further settled 
that it is the substance of the plaint and 
the true nature of the suit that is to be 
seen to determine the question of juris- 
diction. If in substance the relief claim- 
ed is one which the revenue courts alone 
are entitled to give the jurisdiction of 
the civil courts will be ousted even 
though it may require the revenue court 
to ee determine some ancillary 
facts”, 
One of us (Dwarka Prasad, J.) in Ratan- 
lal v. Gram Panchayat Agolai, 1977 Raj 
LW 143: (AIR 1977 NOC 308 (Raj) ), while 
dealing with the question of jurisdiction, 
observed that. the question of jurisdic- 
tion has to be decided on the basis of 
averments made in the plaint, and that 
not only the relief claimed in the plaint 
but all the allegations made therein 
should be taken into consideration for 
the purpose of deciding the question as 
to whether the suit is exclusively tri- 
able by the revenue court or not, It 
‘ was further observed: 


“The court must be guided by the 
substance of the plaint and not merely 
by its form. Therefore, in order to ar- 
rive at a correct conclusion on the ques- 
tion of jurisdiction, the substance of the 
plaint must be taken into consideration 
. to find out the true nature or the object 
of the suit”, 

From a reading of the plaint as a whole, 
it is abundantly clear that the plaintiffs 
have prayed for issuance of permanant 
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prohibitory injunction against the `-dė-` 


fendents on establishing that they have 
right to draw 1/6th water from the well 
of their share. They have further pray- 
ed that the defendants should not ob- 
struct, and interfere with their right to 
take .water in the dnain through the 
land of defendant No. 1 as they have ac- 
quired easementary right, 

10. As stated. above, one of the prin- 
cipal reliefs claimed by the plaintiffs is 
issuance of a permanent prohibitory in- 
junction restraining the defendants not 
to prevent them from drawing 1/6 water 
from the well. Section 92A of the Act 
provides for filing a suit for injunction 
and it lays down that except as other- 
wise specifically provided elsewhere in 
the Act, any person may sue, in respect 
of all or any of his rights conferred by 
the Act, for an injunction in accordance 
with and subject to the provisions of 
Chapter X of the Specific Relief Act, 
1877. The Specific Relief Act, 1963, is 
in force at present, C. M. Lodha, J., as 
he then was, has considered the provi- 
sions of Ss. 5 (17), 5 (19), 5 (24), 92A, 
188 and 251 of the Act in Ramchandra 
v. Lakha (1972 RRD 128). In that case, 
the suit was filed in the court. of Civil 
Judge Tonk praying that the defendants 
may be restrained from drawing water 
from the well in question to irrigate 
their land and it was opposed by the 


. defendants who claimed right of esse- 


ment in this respect, The learned Judge 
held :— 

eaei well constructed for agricultural 
purposes is included in the term ’land' 
as defined in the Act, and also within the 
definition of the term ‘Holding’ as defin- 
ed in the Act”, 
In that case, the well in question - had 
separate khasrg No. and its area was 
also mentioned and the plaintiff claimed 
himself to be khatedar tenant. After 
considering the relevant cases, the learn- 
ed Judge reached the conclusion that the 
suit did not lie in a civil court but was 
entertainable by a revenue court, and, 
thereafter, he directed that the plaint be 
returned to the plaintiff for ee ye 
before the revenue court. 


11. In Rampal’s case (1968 Raj LW 
(Rev. Supp)) 93) (FB), the following 
question was referred to the Larger 
Bench by the Division Bench -of the 
Board of Revenue :— 

“Whether a well if it has been given 
@ separate khasra number and is dis- 
tinct ffom a tenant’s holding would be 


covered within the definition of a ‘hold- 


€ 
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ing’ under Section 5 (17) of the Rajas- 
than Tenancy Act, 1955, as in this case, 
and, therefore, whether a suit for de- 
claration ‘and -permanent injunction in 
respect of rights in it would be triable 
in the Revenue. Court?”. > ; 


By majority (Shri Gajendrasingh Mem- 
ber, contra), the answer to the above- 
mentioned question was given in the fol- 
lowing terms: 


“A well if it has been given a sepa~ 
rate khasra number or is distinct from 
a tenant’s holding, would be covered 
within the definition of a ‘holding’ under 
S. 5 (17) of the Rajasthan Tenancy Act, 


` 1955, and, therefore, a suit for declara- 


tion and permanent injunction in res 
pect of rights which arise out of matters 
covered by the Rajasthan Tenancy Act 
mentioned in Schedule Third would be 


triable in a Revenue Court. A ‘suit for” 


declaration which is based purely on 
an easement right would be triable by a 
civil court”. 


In Balwantsingh v. " Jagannath, 1978 RRD 
33 thé provisions of Ss. 5 (17), 5 .(19), 
5 (24); 92A and 207 ‘again came up for 
consideration before the Board of Re- 
venue, In that case the plaintiff claimed 
that his lands particulars of which were 


given in the plaint, were being irrigated. 


from well: No. 165/45 and irrigation 
charges at the rate of one rupee‘ per bigha 
were being paid to the defendants, that 
this had been the practice for the past 
` 30 years or so but on October 5, 1966, 
. the defendants refused to allow him to 


get the irrigation facilities and hence the. 


suit for injunction was filed, On the 
basis of the: decision of this Court in 
Ramchandra’s case and the Full Bench 
‘ decision of the Board. of Revenue in 
Rampal’s case 1968 Raj LW (Rev Supp) 
93 (FB)'it was held that the plaintiff 
wanted water on the basis of the revenue 
record and not because of any easement, 
and that the revenue court must maintain 
the sanctity of revenue record unless they 
are alteréd in a lawful manner. The suit, 
was, therefore, held to be triable k a 
revenue court. 


12. We respectfully agree with. the 
view taken in Ramchandra’s case. We 
are further of the opinion that the view 
taken in Rampal’s case and Balwant- 
singh’s case by the Board of Revenue 
is correct. There is, therefore, no doubt 
that so far as first principal relief, name- 


ly, right of drawing 1/6th water from the . 


well in dispute.is concerned, it can be 
\granted by a revenue court ; 
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‘Tenancy Act, generally speaking, 


A.LR. 
18. So far as the second relief, name- 


_ly, issuance of perpetual prohibitory in- 


junction restraining the defendants from 
obstructing, disturbing and interfering 
with the plaintiffs right to take water 
in the drain through the land of defen- 
dant No. 1 is concerned, it is based on a 
right of easement as is clear from the 
averments made in para 4 of the plaint. 
Section 251 of the Act reads as under: 

“251. Rights of way and other private 
easements : 

(1) In the event of any holder of 
land, in actual enjoyment of a right of 
way or other easement or right, having 
without his consent, been disturbed in 
such enjoyment otherwise than in due 
course of kaw, the Tehsildar may, on the 
application of the holder of land so dis- 
turbed and after making a summary in- 
quiry into the fact of such enjoyment 
and disturbance order the disturbance to 
be removed or stopped and the applicant 
holder to be restored to such enjoyment, 
notwithstanding any other title that may 
be set up before the Tehsildar against 
such restoration. - 


(2). No order passed under this sec- 
tion shall debar any person from esta- 
blishing such right or easement “as he 
may.claim by a regular suit in a com- 
petent civil court”, 

This section, only provides a summary 
procedure for determination of a pri- 


` vate right of way and other easementary 


rights. This section -would operate 
only when a private way is disturbed or 
obstructed, 


14. It was held in Baksha v: Gokaldan 
(1957 Raj LW 188) that remedy referred 
to in S. 251, is a summary one, and does 


not débar a suit in a competent “civil 
court: Learned Judge observed: s 
“sub-section (2) of S. 251, therefore; 


overrides S. 207 and if an unsuccessful 
party can ultimately go to a civil court, 
there is no reason why the plaintiffs 
should not also in the first instance go: 
to a civil court”, 

Chhangani, J., as he than was, also ex- 
amined the provisions of S. 251 of the 


‘ Act in Nenu Ram v. Smt, Jaswanti & Co, 


(1960 Raj LW 376). > 
15. We are tempted to quote the fol- 


lowing observations of the learned 
Judge : 
“The ‘provisions of the Rajasthan 


pur- 
port to create suits for rights to be con- 
ferred by that Act as exclusively triable 
by a revenue court, but do not seek to 
embrace suits for the enforcement of 
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rights arising under other laws, such as 
the Pre-emption Act or the Easements 
Act, . Sub-section (2) -further clarifies 
that position. According . to this -sub-- 
section, an order of Tehsilar under sub- 
sec. (1) shall not debar a person from 
establishing such rights and . easements 
as he.may claim by a regular suit in a 
competent civil court. The use a the 
expression ‘“No...... shall debar... is 
suggestive of the ‘tact that a right to “file 
@ suit in the civil court, in the first in- 
stance, stands automatically recognised 
and a previous appilcation to the Tehsil- 
dar and obtaining his summary decision 


is not a condition precedent to the filing - 
of a civil suit.” 




















(emphasis supplied) 
The relief on the basis of a right of ease- 
ment can only be granted by ə civil 
court and not by a revenue court. S. 207 
of the Act lays down that only those 
suits and applications of the nature spe- 
cified in the Third Schedule shall ‘be 
heard and determined by a revenue 
court, Therefore, for the purpose of 
granting the relief on the basis of an 
easementary right the proper forum is 
that of a civil court. 

16. It is, therefore, clear that out of 
the two main reliefs referred to above, 
one can be granted by a revenue court 
and the other can be granted by a civil 
court. In view of the two main reliefs 
asked for by the plaintiffs, in our opi- 
nion, it is a suit dealing with composite, 
matters, S. 242 of the Act makes provi- 
sions for dealing with such composite 
matters, It runs as under: 


“Section 242. Procedure when plea of 
tenancy rights raised in civil courts: (1). 
If, in any suit relating to agricultural 
land instituted in a civil court, any ques- 
tion regarding tenancy right arises and 
such question has not previously been 
determined by a revenue court of com- 
petent jurisdiction, the civil. court shall 
frame an issue on the plea of tenancy 
and submit the record to the appropriate 
revenue court for the decision of that - 
issue only. 


Explanation :-— A figs of tenancy 
which is clearly untenable and intended 
solely to oust the jurisdiction of the civil 
Court shall .not be deemed to raise a 
plea of tenancy. 

(2) The Revenue “Court, after. re- 
framing the issue, if necessary, shall 
decide such issue only, and return the 
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record together with the -finding there- 
on, to the Civil Court which submitted 
it 
(3): The Civil Court _ shall iker pro- 
ceed to decide the suit, accepting the 
finding of the Revenue Court on the 
issue referred to it. i 

(4) The finding of the Revenue Court 
on the issue referred to it shall, for the 
purposes of appeal; be deemed to be a 
part of the finding of the Civil. Court.” 
In this case, the plaintiffs have -joined 
more than one causes of action in the 
suit, namely, (i) pertaining to draw 1/6th 
water from the well and (ii) relating to 
take water in the existing drain through 
the land of defendant No. 1 on the basis 
of right of easement, We have already 
held that one cause of action is such 
that it is not triable by'a Revenue Court. 
It is, therefore, clear that that portion of 
claim made in the plaint is triable by a 
Civil Court and the other portion is 
triable by a Revenue Court. In these 
circumstances, we are of the opinion 
that the suit could rightly be taken 
cognizance of by a Civil Court and what 
would be’ necessary is.to refer the issue 
regarding the claim to draw i/6th water 
from the well which relates to the 
tenancy rights, to the Revenue Court, 
if at all it is found necessary to do so. 


17. Kansingh, J., as he then was, 
considered the provisions of S, 242 in 
Hardayal v, Jaggasingh, AIR 1969 Raj 
89. After explaining the decision report- 
ed in Gulla v. Doliya, 1953 Raj LW 332, 
the learned Judge observed p. 91 of 
AIR): 


“It is true that a Civil Court will not 
be competent to go into the question 
whether the plaintiff had or had not ac- 
quired the Khatedari rights claimed by 
him in the land or to grant him any 
relief by way of declaration in respect 
of such rights, yet on that basis alone 
it cannot be postulated that the suit shall 
not be: triable by’ a Civil Court.” 

In Hardayal’s case, the decision of this 
Court reported in Hamirsingh v. Peeth- 
singh, ILR (1951) 1 Raj 81 was also 
noticed and it was pointed out that in 
that case-the attention was not invited 
to the provisions of S. 39 of 1950 Act,- 
which was analogous to S. 242 of the 
Act. We respectfully agree with the 
view taken in Hardayal’s case and hold 
that the suit, though inter alia pertains 
to a right to draw 1/6th water from the 
well bearing Khasra No. 168 which is 
included in the term land’ and ‘holding’ 
defined in the Act, yet! as relief on the 
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basis of the right of easement has also 
been claimed, which, as stated above, 
is also one of the mein reliefs and not 
a consequential or ancillary one based 
on- a separate and independent cause of 
action, is triable by a Civil Court. The 
question regarding right to draw 1/6th 
water from the well, is one relating to 
the tenancy right and if it has not pre- 
viously been determined by. a Revenue 
Court of competent jurisdiction, the 
Civil ‘Court will have to frame an issue 
on this plea and submit the record to the 
appropriate Revenue Court for the deci- 
sion of that issue only. In other words, 
it will be necessary to refer only the 
issue relating to claim about the right 
to draw 1/6th water from the well to the 
Revenue Court, otherwise the suit re- 
mains with the Civil Court. Section 242 
of the Act, in our‘opinion, covers the 
situation arising in the suit. 

18. We are, therefore, firmly of the 
opinion that the suit has been rightly 
instituted in the Civil ‘Court and is 
triable by it. It will be for the Civil 
Court to see at the appropriate stage, if 
necessary, whether the question regard- 
ing the claim of the plaintiff in respect 
of drawing 1/6th water from the well 
should be referred to the Revenue 
. Court. 

19. The learned Munsif was, there- 
fore, right in holding that the suit is 
triable by a Civil Court. 

20. In these circumstances, the order 
under revision calls for no interference 
and the revision, which has been refer- 
red to us, must be dismissed. 

21. The revision is, accordingly, dis- 
missed. In the circumstances of the case, 
we, however, direct that the parties shall 
bear their own costs of this revision. 

Revision dismissed, 
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as interest — Appropriation of interest 
— Mode. 


By S. 27 quantum of liability for the 
payment of interest is fixed and limit- 
ed in respect of the loans advanced: be~ 
fore 1-10-1965 or after 1-10-1965. Sec. 27 
is retrospective in nature. The word 
“principal” used in S. 27, if given the 
meaning as assigned to it in the defini-~ 
tion clause, it would be clear that it 
will not include the concept of notional 
‘advance or it will not include the capi- 
talised interest. The word “principal” 
does only mean the amount actually 
advanced to the debtor, Scope of S. 27 
explained, (Para 13} 

Sections 29 and 33 do not deal with 
the overall limit to the recovery of the 
amount of interest, that is, these provi- 
sions do not deal with the total lability 
of the debtor in respect of interest, 
which is only found in S. 27 of the Act. 
The scope of S 27 is entirely different 
from the scope of S. 33. Section 27 
places a limit on the quantum of inte- 
rest recoverable and does not take into 
consideration the limit on the rate of 
interest, whereas S. 33, if read in the 
light of S. 29, places restrictions on the . 
rate of interest and if excess rate of 
interest is charged, then. the same can 
be reduced under S. 33. Further, S. 33 
applies to any suit to which this Act ap- 
plies, as defined in S. 2 (15), but no 
such expression ig found in S. 27 of the 
Rajasthan Act. Whenever in any suit for 
the recovery of loan a question as to 
the quantum of interest arises, tha 
matter has to be dealt with by the Court 
according to the provisions of S. 27. 

(Pana 15} 


For purposes of reduction of excessive 
interest in suits to which the Rajasthan 
Act applies, the borrower can invoke the 
provisions of S. 33 and that too, he is 
entitled in respect to a closed transaction 
not more than 6 years old from the date 
of the suit, but there is no such restric- 
tion with regard to the extent of the 
liability of interest under S. 27 of the 
Rajasthan Act and the liability of the 
quantum of interest can be determined 
by the Court in any suit and the “prin- 
cipal of the loan” would be considered 
in the light of the legislative meaning, 
AIR 1947 Cal 294, Considered, 

(Para 20) 

Section 27 of the Rajasthan Act can 
only be construed according to the defi- 
nition given to the word “principal” in 
S. 2 (11) and for determining the quan- 
tum of interest, the transaction þes 
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tween the debtor and the creditor can 
be ripped up and re-opened and there 
does not appear to be any conflict or in- 
consistency between the provisions of 
Ss, 27 and 33 of the Rajasthan Act. 
(Para 23) 
A sum of Rs. 9,540/- and odd was lent 
by P to D from time to time from 


St. 2009 to St. 2011 and repayments made. 


from time to time which liquidated the 
interest in full and left a balance of 
Rs, 1,689/11/- outstanding as principal on 
Katik Badi 15, St. 2011. After St. 2011 
to St. 2019, nothing was paid towards 
the principal amount of Rs. 1,689/11/- 
and in the intervening period of nearly 
8 years Rs, 1,911/5/- accrued as interest 
on the principal amount of Rs. 1,689/-. 
On 3-3-1963, D paid Rs. 1,500/- towards 
his account, which reduced the amount 
of imterest from Rs. 1,911/5/- to Rupees 
411/5/-. 
note for the outstanding principal amount 
of Rs, 1,689/11/- and interest Rs, 411/5/- 
total Rs. 2,101/-. P sued for Rs. 2,101/- 
as principal and Rs. 749/- on account of 
interest, total Rs, 2,850/-.: The appli- 
cability of S. 27- or 33 was at issue. 
Held (1) that the suit did not fall 
within the expression “suit to which this 
Act applies” as defined in S. 2 (15) and 
S. 33 could not be made applicable to 
the present suit, Applicability of pro- 
viso to S. 33 pointed. (Para 15) 


(2) that it could not be said that the 
“principal of loan” should be taken to be 
Rs. 2,101/- as evidenced in the pronote 
dated 3-3-1963. The principal of- the 
loan being Rs, 1,689/11/-, P could only 
claim Rs. 189/11/- by way of interest as 
Rs, 1,500/- had already been paid by D 
to be appropriated as interest. Thus, P 
was entitled to a decree of Rs, 1, 879/8/- 
only, > (Para 2 3) 


(B) Interpretation of Statutes — Re- 
pugnancy — Rule of construction. f 

If any conflict, inconsistency of repug- 
mancy arises then the legislative mean- 
ing may be given way to but in case no 
inconsistency arises , or there is no re- 
pugnancy in the subject or context, the 
same meaning should be given to the 
word or expression, which the Legis- 
lature has assigned to it. (Para 13) 

(C) Interpretation of Statutes — Rule 
of parl materia — Applicability. 

The decisions on statutes in pari mate- 


"tia undoubtedly may be of great help ` 


and if the provisions of statutes’ in pari 
materia are similar or analogous, the 
interpretation or the construction placed 
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on such provisions may be adopted, for 
this knowledge can be attributed to the 
Legislature that the Legislature was 
aware of the interpretation placed on 
those provisions, when it enacts any law 


thereafter. ; (Para 16) 
(Cases Referred: Chronological Paras 
1970 WLN (Part I) 563 13 
AIR 1953 Bom 420 13 
AIR 1947 Cal 294 11, 16, 17, 18 


AIR 1944 Cal 303 : 48 Cal WN 496 18 

H. M. Parakh, for Appellant; L. R. 
Mehta, for Respondents. . 

JUDGMENT: — This is am appeal by 
the defendant against the judgment and 
decree dated 5-10-1967. of the District ` 
Judge, Balotra, whereby he decreed the 
plaintiffs’ suit in toto. 

2. The facts giving rise to this appeal 
may be briefly stated as under: 

The plaintiff-respondents instituted a 
suit against the three defendants Basti- 
ram, and his two sons Bhanwara and 
Ghewarchand with. the allegations that 
the defendant No, 1 Basti Ram executed 
a propote and a receipt in favour of the 
plaintiffs on Phalgun Sudi 8, 2019 corres- 

ponding to 3-3-1968 for a sum of 
Rs. 2,101/- after acknowledging the bal- 
ance of past loan and stipulated to pay 
interest @ 12% per annum. The plain- 
tiffs sued for Rs, 2,101/- as principal and 
Rs. 749/- on account of interest, total 
Rs. 2,850/-. 


3. It may be stated that the suit 
against Bhanwara end Ghewarchand 
stands dismissed and it is only defen- 
dant No. 1 Bastiram, who is at present 
contesting. Bastiram submitted his writ- 
ten statement in which he admitted the 
execution of the pronote and the receipt, 
but he alleged that the amount, in res- 
pect of which the pronote and the 
receipt were .executed, was only of inte- 
rest, Under S. 27 of the Rajasthan 
Money-Lenders Act, 1963 (Act No. 1 of 
1964) (hereinafter referred to as “the 
Rajasthan Act’), the plaintiffs are not 
entitled to interest exceeding the prin- 
cipal amount and the suit. in excess 
thereof is liable to be dismissed after 
taking accounts under S, 27. The learn- 
ed Civil Judge framed the issue No. 1, 
which on translation in English, is as ` 
under :— 

“Whether the defendant is entitled 
to any benefit under the Rajasthan 
Money-Lenders Act? If so, to what ex- 
tent ? 

_4 The learned , Civil Judge decided 
this issue holding that the plaintiffs can- 
not be allowed interest claimed in the 
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suit to the tune of Rs. 749/-, It appears 
that the learned Civil Judge proceeded 
on the basis that the suit-pronote is the 
balance of the principal amount of 
Rs. 854/10/6 during St. Year 2012 with a 
capitalised interest thereon to the tune 
of Rs. 2,746/5/6 and’ on payment being 
made of a sum of Rs. 1,500/- on 3-3- 
1963, a balance of Rs. 2,101/- was struck, 
This amount is not liable to be reopen: 
ed, but he found that the plaintiffs are 
not entitled to further interest amount- 
ing to Rs. 1749/-. Consequently, the 
learned Civil Judge decreed the plain- 
tiffs’ suit for Rs. 2,101/- only together 
with proportionate costs and further 
allowed instalments, 


5. The plaintiffs went in neal and 
the defendant Bastiram also filed cross- 
objection, In appeal the plaintiffs’ suit 
was decreed in full for Rs. 2,850/- for 
principal and interest with costs of both 
the Courts and the plaintiffs were fur- 
ther allowed future interest on the decre- 
tal amount @ six per cent per annum 
from the date of the decree till realisa- 
tion. The learned District Judge held 
that the defendant is not entitled to re- 
open the transaction in view of proviso (1) 
of S. 33 of the Rajasthan Act and the 
pronote amount would be considered to 
be the principal of the loan. 


6. Aggrieved against the judgment 


and decree of the District Judge the” 


defendant has preferred this appeal 


7. I have heard Shri H. M. Parekh, 
learned counsel for the defendant-ap- 
pellant and Shri L. R. Mehta, Jearned 
counsel for the plaintiff-respondents. 


- 8. Before stating and dealing with the 
respective contentions of Shri Parekh 
and Shri Mehta, the admitted facts may 
be first taken notice of. 


9. The learned District Judge in 
para 14 of his judgment has stated the 
position of accounts between the parties. 
A sum ‘of Rs. 9,540/-'and odd was lent 
from time to time from St. 2009 to 
St. 2011 and repayments made from 
time to time which liquidated the inte- 
rest in full and left a balance of Rupees 
_ 1,689/11/- outstanding as principal on 
Katik Badi 15, St.. 2011. After Katik Badi 
15, St. 2011 to Phalgun Badi 8, St. 2019. 
that is, 2-3-1983, nothing was paid to- 
wards the principal. amount of Rupees 
1,680/11/- and in the imtervening period 
of nearly 8 years Rs. 1,911/5/- aed 
as interest on the principal amount of 
Rs, 1,689/-. On Phalgun Sudi 8, St. 2019 
corresponding ‘to 3-3-1963, the defendant 
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paid Rs, 1,500/- towards the account, 
which reduced the amount of interest 
from Rs, 1,911/5/- to Rs. 411/5/-. The 
defendant thus- executed the suit pro- 
note for the outstanding cipal amount 
of Rs. 1,689/11/- and interest Rs, 411/5/- 
total Rs. 2,101/-. 

10. The learned counsel for the 
vehemently con- 
tended. that under S, 27 of the Rajasthan 
Act the plaintiffs are not entitled to inte- 
rest, a sum greater than the principal 
of the loan due on the date of the’ 
decree. He submitted that S. 27 places 
a limit to the recovery of the amount 
of interest and this provision introduces 
the rule of ‘damdupat’ and this provision 
begins with the non obstante clause, so 
it will override any agreement or any 
law which may be for the time being in 
force and this provision applies to loans 
whether advanced before the Act came 
into force or to loans advanced after the 
coming into force of the Act. It takes 


-away the power of the Court to pass a 


decree on account of interest for a sum 
greater than the principal of the loan 
due on the date of the decree, The word 
“principal” has been defined under Sec- 
tion 2 (11) of the Rajasthan Act which 
means in relation to a Joan, the amount 
actually advanced to the debtor. Accord- 
ing to the learned counsel the principal 
amount was Rs. 1,689/11/~ and a sum of 
Rs. 1,500/- was paid by way of interest, 


The plaintiffs are only entitled to a, 
sum of Rs. 189/11/- by way of interest 
besides the principal amount of Rupees 
1,689/11/-. The learned counsel submit- 
ted that the learned District Judge 
seriously erred in holding that so far as 
the suit transaction is concerned, ‘prin- 
cipal’ of the loan is Rs, 2,101/- and he 
was wrong in observing that the defen- 
dant is not entitled to get the transac- 
tion dated 3-3-1963 re-opened, as the 
interest once capitalised and agreed to be 
considered as principal cannot be treat- 
ed as interest, Accordingly, the learned 
counsel submitted that the plaintiffs at 
the most are entitled to a decree for - 
Rs, - 1,689/11/- principal amount and 
Rs, 189/11/- interest, total Rs. 1,879/6/- 
and the remaining suit of the plaintiffs. 
is liable to be dismissed in view of S. 27 
of the Rajasthan Act. 


11. Shri Mehta, on the other hand, 
urged that there is a specific provision 
contained in S. 33 for re-opening of 
transactions or accounts already taken, 
The plaintiffs’ case is not covered under 
S, 33, so the transaction dated 3-3-1963 
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cannot be re-opened and it should’ be 
taken that the capitalised interest was a 
notional advance. The provisions contain- 
. ed in Ss. 2 (11) and 27 of ‘the Rajasthan 
Act have to be read along with S. ‘33 and 
they should be harmoniously construed. 
The definition of the expression “princi- 
-pal” may not be given the meaning as- 
signed to it, if there is anything repug- 
nant in the subject or -context, The 
learned counsel in support of his con- 
tention placed reliance’ on a Division 
Bench decision of the Calcutta High 
Court Durga Sankar Sukul v. Prafulla 
Chandra Nag, (AIR 1947 Cal 294): 


12. In order to properly comprehend 
the respective contentions, it is essen- 
tial to have a look to the relevant provi- 
sions of the Rajasthan Act and for faci- 
lity of reference, they are ' . Teproduoed 
hereunder :— 


"S. 2, Definitions — In this Act Gives 


there is anything. repugnant : in the sub- | 


ject or context, 

(11) ‘principal’ means in relation to a 
loan, the amount. actually advanced . to 
the debtor; > 

(15) ‘suit to which this Act applies’ 
means any suit or proceeding — 


(a) for the recovery of a loan made ` 
after the date on which this Act comes 





into force; or. 
(b) 


for the, atorceiient of any secu- 


rity taken, or any agreement made, after - 


the date on which this Act-comes into 
force in respect of any loan iade. either 
before or after the said date; or 


(c) for the redemption of any security 
given after the date on which this Act 
comes into force in respect of any loan 
made either before or after’ the said 
date;” 


“S. 27. Power of Court to limit inte- 
rest recoverable in certain cases: — Not- 
withstanding anything contained,in any 
agreement or any law for the time being 
in force, no Court shall, in respect of 
any: loan; whether advanced before or 
after the date on which this Act comes 
into force, decree, on account of inte- 
rest, a sum greater than the principal of 
the loan. due on the date of the decree.” 

"S. 29. Limitation on rates of interest 
.— (1) The State Government may, from 
time to time, by notification in the Offi- 
cial Gazette, fix the maximum rates of 
simple interest for any class of business 
of money-lending in respect of secured 
and unsecured loans, -= > 
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2) No money-lender shall charge or 
receive from a debtor interest at a rate 
exceeding the maximum rate fixed by 
the State Government under sub-s. (1). 

(3) Notwithstanding anything con- 
tained in any Jaw for the time being in 
force, no agreement between a money- 
lender and a debtor for payment of inte- 
rest at the rates exceeding the maximum 
rates fixed . by the State Government 
under sub-s. (1) shall be valid and no 
Court shall, in any suit to which this 
Act applies, award interest exceeding: the 
said rates. 


(4) If any money-lender charges or 
receives from a debtor interest at the 
rate exceeding the maximum rates fixed 
by the State Government under sub-s, (1), 
he shall, for the purpose of S. 40, be 
deemed to have contravened the provi- 
sions of. this Act.” 

“S. 33. Reopening of transaction or 
accounts already taken — Notwithstand- 
ing anything. contained: in any law for 


` the time’ being in force, the Court, -shall, 


in any suit to which this Act applies, 
whether heard ex parte or otherwise :— 

(a) re-open any ‘transaction or any 
account already taken between the par- 
ties; `- 

(b) take an account between the par- 
ties 

(c)- reduce the amount charged to the 
debtor in Bee of any excessive inte- 
rest; 

~ (d) If on’ taking accounts it is found 
that the. moneéy-lender has received more 
than what is due to him, pass a decree 


- in favour of the debtor in respect of 


such amount; 
Provided that in the exercise of these 


powers, the Court’ shall not — 


- (i) re-open any adjustment or agree- 
ment purporting to close previous deal- 
ings and to create new obligations which 
have been entered into by the parties 
or any person through whom they claim 


-at a date more than +6 years from the 


date of the suit. . 

(ii) do anything which affects any 
decree of a Court. 

Explanation. — For the purpose of 
this section “excessive interest” means 
interest at a rate which contravenes any 
of. the provisions of S. 29.” = 

13. The Rajasthan Act was promul- 
gated in ordér to make better provision 
for the regulatiton and control of tran- 
sactions of money-lending in the State 
of Rajasthan and it came into force from 
dst Oct,, 1965. The perusal of S. 27 will| 








~ 
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w that it introduces the rule of 
‘damdupat’? of Hindu Lew. This provi- 





in any agreement or any law for 
time being in force, would not come in 
way of the operation of this provision. 
It prohibits the Court from passing a 
decree on account of interest for a sum 
loan 


It would appear from this provision 
that it applies to all loans which have 
been advanced prior to the coming into 


force of the Rajasthan Act. Thus, by this: 


rovision quantum of liability for the 
payment of interest is fixed and limited 
in respect of the Joans advanced before 
1-10-1965 or after 1-10-1965. Section 27 
of the Rajasthan Act is retrospective in 
nature. From the bare reading of the 
provision, this is abundantly clear, In a 
Bench decision of this Court Durga Dass 
v. Kanhaiyalal (1970 WLN (Part I) 563) 
S. 27 has been held to be retrospective. 
In this regard in that case after review- 
ing the case law it was observed that 
“on first principles and the case-law, we 
must hold that S. 27 of the Act should 
be given retrospective effect.” Much 
reliance was placed on a Bench decision 
of the Bombay High Court reported in 
Bansilal Ramgopal Bhattad wv. Harish- 
chandra Tatya Bhambhure (AIR 1953 


Bom 420), wherein. the Bombay High. 


Court had an occasion to consider a 
similar controversy with reference to 
§. 23 of the Bombay Money Lenders 
Act which was worded in a similar 


lenguage, l a 


The word “principal” used in S. 27, if 
given the meaning as assigned to it in 
the definition clause, it would be clear 
that it will not include the concept of 
notional advance or it will not include 
the capitalised interest. The word “‘prin- 
cipal” would only mean the amount ac- 
tually advanced to the debtor. It is by 
giving this meaning to this word the 
legislative intent can find its manifesta- 
tion of placing a limit to the amount of 
recovery of interest. Jt is true that if the 
context requires a different meaning to 
be given or if there is anything repug- 
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nant in the subject or context, then a 
different meaning may be given, but in 
case it is not so, the meaning assigned 


by the Legislature is to be adopted in. 


all the provisions wherever this expres- 
sion has been used. If any conflict, incon- 
sistency or repugnancy arises then the 
legislative meaning may be given way 
to but in case no inconsistency arises or 
there is no repugnancy im the subject 
or context, the same meaning should ba 
given to the word or expression, which 
the Legislature has assigned to it. 


14. I may now proceed to examine 
the scope of S. 33. 


15. Section 33 empowers the Court to 
act in accordance with cls. (a), (b), (c) 
and (d) “in any suit to which this Act 
epplies.” The expression “suit to which 
this Act applies” has been ‘defined in 
S. 2 (15) of the Act, which means any 
suit or proceeding for the recovery of a 
loan made after the date on which this 
Act came into force, or for the enforce- 
ment of any security taken or any agree- 
ment made, or for the redemption of any 
security given, as stated in cls, (b) and 
(c) of sub-s. (15) of S. 2 of the Rajas- 
than Act. Admittedly the present suit 
does not fall within this expression and 


S. 33, thus, cannot be made applicable - 


to the present sult. Proviso (i) to S. 33, 


-places a restriction on Courts to re- 


open any adjustment or agreement pur- 
porting to close previous dealings and 
to create new obligations at'g date more 
than six years from the. date of the suit, 


Even in suits to which S. 33 applies, 


-adjustment or agreements whereby pre- 


vious ‘dealings were closed and new obli- 
gations created, cannot be re-opened 
under`cl. (i) of the proviso, if they ara 
more than six years old from the date 
of the suit. If they are less than 6 years 
old, then adjustment or agreement can 
be re-opened. It may be stated that under 
8. 33 of the Rajasthan Act, the amount 
of interest charged to the debor, can be 


` 


reduced, incase it is found that exces- ` 


sive interest is charged and. this expres- 
sion “excessive interest” has been ex- 
plained in the explanation, which means 
interest at a rate which contravenes any 
provisions of S. 29. Section 29 places 
limitation on rates-of interest. If Ss. 29 
and 33 are read together, it would be 
clear that these provisions do not deal 
with the overall limit to the recovery 
of the amount of interest, that is, these 
provisions do not deal with the total 


liability of the debtor in respect of inter Í 
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(st ‘which is only found in $S. 27 of the 
ct, 


Thus, it would appear that the scope 
of S. 27 is entirely different from the 
scope of S. 33. Section 27 places a limit 
on the quantum of interest recoverable 
and does not take into consideration the 
limit on the rate of interest, whereas 
S. 33, if read in the light of S. 29, places 
restrictions on the rate of interest and 
if excess rate of interest is charged, 
then the same can be reduced under 
S. 33. Further, S. 33 applies to any suit 
to which this Act applies, as defined in 
5. 2 (15), but no such expression is 
found in S. 27 of the Rajasthan Act. 
Whenever in any suit for the recovery 
of loan a question as to the quantum of 
interest arises, the matter has to be dealt 
with by the Court according to-the pro- 
visions of S. 27. 


16. It may be stated that the deci~ 








the provisions of statutes in pari materia 
are similar or analogous, the interpre- 
tation or the constuction placed on such 
provisions may be adopted, for this know~ 


on those provi- 
sions, when it enacts any lew thereafter. 
Durga Sankar Sukul’s case (AIR 1947 
Cal 294) (supra) relied -upon by Shri 
Mehta relates to the provisions of the 
Bengal Money Lenders Act,’ 1940 (Ben- 
gal Act X of 1940) (hereinafter referred 
to as ‘the Bengal Act’). In this Bengal 
Act, as well, there were provisions some- 
what like those of Ss. 2 (11), 2 (15), 27 
and 33 of the Rajasthan Act. For proper 
understanding of the conclusions and the 
ratio of Durga Sankar Sukul’s .case 
{supra), it is necessary to look into the 
analogous provisions of the Bengal Act 
These provisions are reproduced here~ 
under :—- 


S. 2. Definitions. — In this Act, un- 
less there is anything repugnant in the 
subject or context,— 


(16) “principal” means in relation to 
a loan the amount actually advanced to 
the borrower;” 

(22) “suit to which this Act applies” 
means any suit or proceeding instituted 
or filed on or after the 1st day of Jan., 
1939, or pending on that date and in- 
cludes a proceeding in execution — 

(a) for the recovery of a loan advanc- 
ed before or after the commencement of 
this Act; ; 
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(b) for the enforcement of any agree- 
ment entered into before or after the 
commencement of this Act, whether by 
way of settlement of account or other 
wise, or of any security so taken, in 
respect of any loan advanced whether 
before or after the commencement of 
this Act; or 

(c) for the redemption of any secu- 
rity given before or after the commence- 
ment of this Act in respect of any loan 
advanced whether before or after the 
commencement of this Act.” 

30. Limitations as to amount and rate 
of interest recoverable, — Notwithstand- 
ing anything contained in any law for 
the time being in force, or in any agree- 
ment, 

(1) no borrower shall be liable to pay 
after the commencement of this Act — 


(a) any sum in respect of principal 


‘and interest which together with any 


amount already paid or included in any 
decree in respect of a loan exceeds twice 
the principal of the original loan, 
. (b) On account of interest outstand- 
ing on the date up to which such liability 
is computed, a sum greater than the 
principal outstanding on such date, 

(c) interest at a rate per annum ex- 
ceeding in the case of — 


(i) unsecured ` loans, 10.per centum 
simple, 

(ii) secured loans, eight per centum 
simple, 


whether such loan was advanced or such 
amount was - paid or such decree was 
passed or such interest accrued before 
or after the commencement of this Act.” 

36. Reopening of transactions. — (1) 
Notwithstanding anything contained in 
any law for the time being in force, if 
any suit to- which this Act applies, or in 
any suit brought by a borrower for re- 
lief under this section whether heard 
ex parte or otherwise, the Court has 
reason.to believe that the exercise of 
one or more of the powers under this 
section will give relief to the borrower, . 
it shall exercise all or any of the follow- 
ing powers as it may consider appro- 
priate, namely, shall — 


(a) reopen any transaction and take 
an account between the parties; 

(a) notwithstanding any agreement, 
purporting to close previous dealings and 
to create new obligations, reopen any 
account already taken between the par- 
ties; 

(e) release the borrower of all liability 
in excess of the limits specified in cls, (1) 
and (2) of S. 30; 
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Provided that.in the exercise of these 
powers the Court shall. not — 

(i) reopen any adjustment or agree- 
ment, purporting to close previous deal- 
ings and to create new obligations, which 
has been’entered into at a date more 
than 12 years prior to the date of the 
suit By the parties or any person 
through whom they claim, or............ 


17. From the above.-provisions of the 
Bengal Act, we can notice some of the 
distinctive features of the Rajasthan Act 
and the Bengal Act. S. 30 of the Ben- 
gal Act also places limitation as to rate of 
interest recoverable along with limitation 
on the quantum of ‘interest recoverable, 
whereas in Rajasthan Act, we find two 
different provisions for the same, one in 
S. 27 and the other in S. 29. S. 36 (c) of 
the Bengal Act provides for releasing the 
borrower of all liabilities in excess of 
the limits specified in-cls. (1) and (2) of 
S. 30, but S: 38 of the Rajasthan Act 
does. not cover the extent of liability of 


payment of interest and only covers the ` 


case of excessive Interest from the point 
of view of rate of interest, 


What is further ‘noticeable is ihat the 
expression 
plies” in the Bengal Act. is very wide 
and comprehensive as compared to this 
expression in the Rajasthan Act, Under 
the- Bengal Act suit instituted or filed 
‘after 1-1-1939 or pending on that date 
or a proceeding in execution in respect 
of the matters mentioned in cls. (a), (b) 
and (c), are all covered in this 
sion. Connotation in the Rajasthan Act 
to this expression, is not so wide and so 
S. 33 has a limited application. The ex- 
pression: “principal. of the original loan” 
as used in S. 30 came to be interpreted 
in the context of the proviso (i) of S. 36, 
in Durga Sankar sukuta case (AIR 1947 
Cal 294), 


; 18. In that- -case (supra) the suit was 
for the recovery of money due from the 
defendants on promissory note Ex. 1 
dated 8-1-1927 for Rs. 8,225/- as princi- 
pal and simple interest at six per cent 
per annum. The suit was filed on 27th 
Oct. 1941, after the Bengal Act had come 
into force, This promissory note was 
the final result of the series of monetary 
transactions which began: as early as in 
1915. The suit pronote was more than 
12 years old prior to the date of the suit. 
The question arose as to whether the 
suit pronote can be impugned: or ripped 
up under S. 30 of the Bengal Act. If the 
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principal is taken to be Rs. 8,225/-, then 
there was nothing in contravention - of 
S. 30 of the Bengal Act, because the in- 
terest claimed is only Rs. 7,275/- which 
is less than the principal and the rate | 
of interest was also not in contravention. 
Their Lordships. of the. Calcutta High 
Court observed that proviso (i) to S. 36 
has also to be applied to the. case to de- 
termine the question of the ‘principal 
of the loan” and they proceeded to 
clarify the scope of mutual connection 
of Ss. 30 and 36 of the Bengal Act. In 
this connection it was observed as 
under :- ! aoe 

“A suit to enforce a loan pending on 
1-1-1939, or instituted thereafter, as in 
this case, is covered by S. 36 (See cl. 1 
of S. 36). S. 30 defines in general ternis 
the extent of liability, Le, the extent of 
liability of a borrower whether he pays. 
amitably or is made to pay by a decree 
of Court, and had there been no other 
provision in the. Act, liability would have: 
had to be determined under S. 30. But. 


when a'suit to enforce a loan is pending 
on ist Jan. 1939, or is instituted there- 
after, the Court . has been given power 
under S, 36, cL (1) for the purpose of 
giving relief to the borrower if the prin- 
cipal and interest claimed in the suit on 
the basis of the contract contravenes 
S. 30. Otherwise, there would be no 


necessity to repeat the ‘provisions of 
S. 30 in S.. 36; cl, (1), sub-cl. (c). Where; 
in such e case, the instrument on which - 
the suit is brought shows. ex facie: a parti- ` 
cular sum as principal and the case of. 
the borrower is that this amount is ac- 
tual advance plus interest, the powers 
given by S. 36 (1) (a) or (b) can be ex- 
ercised by the Court. If the transaction 
as represented by the said instrument 
cannot. be reopened in view of the pro~ 
viso (i) to S,-36 (1) and no relief can be. 
given, then the principal must be taken 
to be what is stated therein. as 
has been held in 48 Cal WN 496 + 
(A I R 1944 Cal 303) referred to 
before, and otber cases, The de- 
finition of “loan” as given in S..2 would 
then have. to be modified to prevent in- 
consistency and confusion. The “prin- 
cipal of the loan” will, in such a case be 
the amount treated as such by parties in 
their agreement and not the amount 
actually advanced”, 


19. It would appear from this deci- 
sion that in order to bring about har- 
mony and ‘to resolve conflict and incon- 
sistency between the various provisions 
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of the Bengal Act, their Lordships in- 
terpreted the expression “principal of 
the loan” to be the amount treated as 
such by the parties.in their . agreement 


and not the amount actually advanced. 


Their Lordships also adverted to the 
conflict which may arise on account of 
the results -which may flow from pro- 
ceedings undertaken by the debtor 
under S. 38 of the Act and the suit in- 
stituted by the creditors. On that basis 
as well, it was observed that if S. 30 is 
not read with S. 36 of the Bengal Act, 
then an absurd result will follow, as 
discussed in para 30 of the Judgment, 


20. To my mind there does not ap- 
` }pear to be any conflict between the pro- 
visions of the Rajasthan Act. The scope 
of Ss. 27 and 33 is entirely different. 
What has been provided in S. 27 is not 
covered by S. 33 and as such legislative 
meaning is to be given'to the word 
“principal” used in S. 27. For. purposes 
of reduction of excessive interest in 
suits to which the Rajasthan Act applies, 
the borrower can invoke the provisions 
of S. 33 and that too, he is entitled in 
respect to a closed transaction not more 
than six years old from the date of the 
suit, but there is no such restriction with 
regard to the extent of the liability of 
_|interest under S. 27 of the Rajasthan 
Act and the Hability of the quantum of 
interest can be determined by the Court 
in any suit and the “principal of the 
loan” would be considered in the light 
of the legislative meaning, . 
21. In the “The Construction: of Sta- 
tute” by Crawford (1940 Edition, pp. 363 
and 364) it is stated as under :- 


“No better source from which the 
court could obtain a true indication of 


the legislative intent exists than the 
legislative definition or . interpretation 
clause. 


“Although the legislative definition 
may be of great assistance in clearly re- 
vealing the legislative meaning, it may 
also create considerable confusion, The 
definitive language may itself require con~ 
struction. Its own language may be am- 
biguous, It may be clearly contradictory 
with the language of the statute proper. 
The statute may indicate that the legisla- 
tive definition is inaccurate. It is, there- 
fore, obvious that before the legislative 
definition can be relied upon, its appli- 
cability as well as its reliability should 
be ascertained. And in this connection, 
one important situation should be men- 
tioned. In the event. that the definition 
found in the interpretation clause is at 
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variance with ‘the intention of the law- 
makers as expressed in the plain lan- 
guage of the -statute, that intention must 
prevail over the legislative definition, In 
other words, the intention of the legisla- 
fure must control the legislative defini- 
tion. But the interpretation clause and 
the statute proper must all be construed 
together as a part of the same statute. 
Where this is done, if the definition laid 
down by the legislature does not ¢onflict 
with the intent of the legislature, then 
the former may be given effect. If the 
two can be harmonized, there can be no 
objection to allowing the interpretation 
clause to control the language defined. 
To give interpretation: clause precedence 
where the two cannot be harmonised, 
would operate to make the ancillary 
portion of the statute superior to the pri- 
mary portion. The . statute’s meaning 
would in all probability be distorted, 
and the legislative intent defeated”, 


At page 262 it is stated as under :— 


“The Court should seek to avoid any 
conflict in the provisions of the statute 
by endeavouring to harmonize and re- 
concile every part so that each shall be 
effective. It is not easy to draft a sta- 
tute, or any other writing for that mat- 
ter which may not in some manner con- 
tain conflicting provisions. But what 
appears .to the reader to be a conflict 
may not have seemed so to the drafter, 
Undoubtedly, each provision was insert- 
ed for a definite reason. Often by con- 
sidering the enactment in its entirety, 
what appears to be on its face a conflict 
may be cleared up and the provisions 
reconciled.” 

22. In Craies on “Statute Law’, while 
dealing with the subject “Light Thrown 
other Statute” it is 
stated as under (Sixth Edition (1963), 
pp. 139, 141) :- ; 


“When a particular form of legislative 
enactment~ which has received authorita- 
tive interpretation, whether by judicial 
decision’ or by a long course of practice, 
is adopted in the framing of a later sta- 
tute, it is a sound rule of construction to 
hold that the words so’ adopted were in- 
fended by the legislature to bear the — 
meaning which had been so put upon 
them”. 

- “Conversely, if. we find that the lan- 


‘guage employed by the legislature’ in 


the earlier statutes on a particular sub- 
ject has been departed from in a sub- 
sequent statute relating to the same sub- 
ject, it is generally, but not always, a 
fair presumption that the alteration in 
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the language used in the subsequent sta- 
tute was intentional.” 


22A. In “Principles of Statutory In- 
terpretation” by Guru Prasanna Singh, 
2nd Edition, 1975, it is stated as under 
(p. 118) :- 

"When a word has been defined in the 
interpretation clause, prima facie that 
definition governs whenever that word 
is used in the body of the statute. As 
observed by Lord Dunedin, ; “It is a 
novel and......... unheard of idea that an 
interpretation clause which might easily 
have been so expressed as to cover cer- 
tain sections and not to cover others 
should be, when expressed in general 
terms, divided up by a sort of theory of 
applicana singula singulis, so as not to 
apply to sections where context suggest 
to difficulty of application”. But where 
the context makes the definition given 
in the interpretation clause inapplicable, 


a defined word when used in the body ` 


of the statute may have to be given a 
meaning different from that contained in 
the interpretation clause, all . definitions 
given in an interpretation clause are 
therefore normally enacted subject to 
the qualification — ‘unless there is any- 
thing repugnant in the subject or con- 
text’ or ‘unless the context otherwise 
requires’, Even in the absence of. an 
express qualification to that effect such 
a qualification is always implied. How- 
ever, it is incumbent on those who 
contend that the definition given in the 
interpretation clause does not apply to a 
particular section to show that the con- 
text in fact so requires.” 


23. In the light of the above well es- 
tablished principles of interpretation, if 
the provisions of the Rajasthan Act are 
examined, S. 27 of the Rajasthan Act 
can only be construed according to the 
definition given to the word “princi 
in S. 2 (11) and for determining the quan- 
tum of interest, the transaction between 
the debtor and the creditor can be rip- 
ped up and re-opened and to me there 
does not appear to be any conflict or in- 
consistency between the provisions of 
Ss. 27 and 33 of the Rajasthan Act. As 
such, I am unable to agree with the con- 
tention of the learned counsel for the 
plaintiff respondents that the “principal 
of the loan” should be taken to be 
Rs. 2,101/- in the present case, as evi- 
denced by the pronote dated 3-3-1963, 


In view of the admitted position, 
principal of the loan is Res. ATA 
The plaintiffs can only claim a sum of 
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Rs. 189/11/- by way of interest and be- 
yond that, the defendant is not Hable to 
pay any interest. The total liability 
with regard to interest can be to the ex- 
tent of the amount of Rs. 1,689/11/- and 
a sum of Rs. 1,500/- has already been paid 
by the defendant to be appropriated as 
interest. Thus, the plaintiffs are only 
entitled to a decree of Rs. 1,879/6/-. 

24. In the result, this appeal is partly 
allowed and the decree of the District 
Judge is modified as under:- 

The plaintiffs suit is decreed for a sum 
of Rs. 1,879/6/- against the defendant 
Basti Ram. The plaintiffs will further 
be entitled to interest @ six per cent 
per an annum from the date of institution 
of the suit till realisation on the principal 
sum of Rs. 1,689/11/-. The rest of the 
plaintiffs’ suit is dismissed. The parties 
shall get proportionate costs according 
to their success from each other of all 


the courts, 
Appeal partly allowed, 
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K. D. SHARMA, S. K. MAL LODHA 
AND S. C. AGARWAL, JJ. 

B. D. Charles v, Smt, Nora Benjamin 
and another. E 

Civil Reference (Divorce) No. 120 of 
1978 and Civil Misc. Appeal No. 32 of 
1978, D/- 26-3-1979." 

(A) Divorce Act (4 of 1869), S. 10 — 
Adultery — Proof — Guiding principles 
— (Penal Code (1860), S. 497). 

1, Direct proof of adultery is very. 


rare, 

2. Adultery can be established by cira 
cumstantial evidence, and 

3. Circumstances must be such as 
would lead the guarded discretion of a 
reasonable and just man to a conclusion 


of adultery. Case law discussed.. 
(Para 8) 
Anno: AIR Manual (8rd Edn), Di- 


vorce Act, S. 10, N. 2; AIR Comm. Penal 
Code (2nd Edn.), S. 497, Notes 1A, 10. 

(B) Divorce Act (4 of 1869), Ss. 10, 
14 — Petition for divorce on ground of 
adultery — Del in filing — Proof — 
Condonation and/or connivance — When 
may be inferred. 


*(Against Dee and decree of M. G 
Jain, Dist. J., Jodhpur, D/- 3-1-1978.) 


a 


` adulterer, 
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The delay, that operates as a bar to 
Ehe grant of relief of divorce, is the 
delay which could be described as either 
unnecessary or improper or as culpable 
delay, Condonation means forgiveness 
of all such material offences which are 
known to or believed by the offended 
spouse so as to restore, between him/her 
and the offending spouse, the position 
which existed prior to the commission of 
the matrimonial offence, i e. restoration 
between them the status quo ante. Whe- 
ther or not there has been condonation 
is a question of fact in every case. Con- 
nivance in the cases of adultery is such 
conduct by one spouse as intentionally 
or recklessly allowing the adultery on 
the part of the other. (Paras 13, 14, 15) 


In the instant case held that the hus- 
band had come to know about the adul- 
tery of the wife gradually and thus, 
delay in the filing divorce petition could 
not operate as a bar. - (Para 16) 

Anno: AIR Manual (8rd Edn.), Divorce 
a S. 10, Notes 8, 8A; S. 14, Notes 5, 6, 
(C) Divorce Act (4 of 1869), S. 34 — 
Divorce on ground of adultery — 
Damages from adulterer — When may 
be granted. 


According to S. 34, compensation is 
given to the husband for the loss which 
he has sustained and not punitive damages. 
In case actual loss.or injury suffered by 
the husband on account of the adultery 
is not established, the husband is not 

entitled to damages. In the case of 
award of damages to the husband from 
. the adulterer, it is necessary to consider 
the circumstances of the married life 
of the husband and the wife from þe- 
ginning. Case law discussed. (Para 18) 

In the instant case though the husband 
claimed damages from the adulterer 
there were no allegation of damages in 
the petition, nor any evidence about the 
injury which the husband had suffered 
as a result of the conduct of the adul- 
terer and therefore, husband was not 
entitled to claim any damages from the 
(Para 18) 

Anno: AIR anes (rd Edn.), Divorce 
Act, S. 34, N. 


Cases a Chronological Paras 


ATR 1975 Mad 211 13 
AIR 1972 Raj 260 “9 
AIR 1970 Delhi 214 7 
AIR 1966 Mys 178 ay 


‘ATR 1964 Cal 28 (FB) 
(1950) 1 All ER 607, Mudge v. 7. Mudge ja 
AIR 1931 Oudh 259 i 6, 18 
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AIR 1927 Oudh 34 18 
AIR 1925 Cal 585 18 
(1810) 161 ER 648, Loveden v. Loveden 6 
M. L. Kala, for B. D. Charles; L. R. 
Calla, for Smt. Nora Benjamin and S. R. 
Singhi, for Ravikumar Goswami. 


LODHA, J.:— F. B. Civil Mise. Re- 
ference (Divorce) No. 120 of 1978 has 
come up before us exercising jurisdiction 
over matrimonial causes under Sec. 17 of 
the Indian Divorce Act, 1869 (No. IV of 
1869). (for short, ‘the Act’ hereafter) for 
confirmation of a decree nisi passed by 
the learned District Judge, Jodhpur dated 
January 3, 1978. S. B. Civil Misc. Ap- 
peal No. 32 of 1978 under Sec. 55 of the 
Act is directed against the aforesaid order 
of the learned District Judge by which 
he awarded Rs. 1,000/- as damages to the 
petitioner-husband by the appellant-non- 
petitioner No. 2 (alleged adulterer). The 
reference and the appeal were heard to- 
gether. As common: questions of law 
and fact are involved, it is convenient to 
decide them by a common judgment. 

2. B. D. Charles is the husband, Smt. 
Nora Benjamin is his wife and Ravi- 
kumar Goswami is the alleged adulterer, 
who will hereafter be referred to as the 
‘husband’, ‘the wife’ and ‘the adulterer’ 
respectively. In the petition of the hus- 
band under Sec. 10 of the Act, the wife 
and the adulterer were impleaded as 
non-petitioners Nos. 1 and 2 respectively. 
The case of the husband is that he and 
his wife are Christians and they were 
married in Tudala City, District Agra on 
Oct. 20, 1958 according to Christian rites 
and that out of this wedlock, Savita 
Charles (P. W. 4), Santosh Charles 
(P. W. 3), Sanjay Charles (P. W. 5), 
Sharley Charles and Sandeep Charles 
were born. It was further stated in 
para 6 of the petition that during the 
three years immediately preceding the 
date of filing it, the wife ran away from 
the house of the husband for about four 
to five times and lived separately where 
the adulterer was frequently visiting and 
cohabiting with her. The illicit rela- 
tion of the wife with the adulterer. de- 
veloped day by day: and she left the 
house of the husband and shifted to an- 
other house situate at Paota ‘C’ Road, 
Jodhpur on Sep. 29, 1976. It was aver- 
red that she had no intention to return 
to her matrimonial home. A notice was 
issued by the husband to the adulterer 
on June 5, 1978 which was delivered to 
him but no reply was received. The 
petitioner also mentioned that the adul- 
terer also is a married man and knowing 
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fully well that the wife is lawfully mar- 
tied to the husband who is alive still in- 
_dulged in sexual intercourse with the 
wife frequently against the wishes and 
without the consent or connivance of the 
petitioner. On the ground of adultery, 
it was prayed that decree of divorce may 
be passed in favour of the husband and 
against the wife and their marriage may 
be dissolved. A sum of Rs. 5,000/- was 
claimed as damages from the adulterer 
for having committed adūltery with the 
wife. This petition was filed on Oct. 18, 
1976. 

3. The wife contested the petition by 
filing a reply dated March 11, 1977. She 
denied the allegation of adultery and 
also denied that she had eloped with the 
adulterer and had been living with him. 
It was stated by her that the allegation 
of adultery has been levelled against her 
by the husband to harass her and that 
the cruel behaviour of the husband had 
forced her to live separately and leave 
the matrimonial home. It was submitted 
in the reply that the husband, according 
to his own saying, is guilty of connivance 
and condonation, for, the wife had been 
living with the husband up to Sep. 1976 
andhad been discharging all her marital 
obligations faithfully. An objection was 
‘taken that the husband has not been able 
to explain the gross delay in filing the 
petition, In these circumstances, it was 
prayed that the petition may be dismiss- 
ed with costs. 

4. The adulterer also resisted the 
petition by filing a separate reply. Ac- 
cording to him, the husband has con- 
cocted false story to malign the adulterer. 
A similar objection to one which was 
taken by the wife regarding gross delay, 
was also raised by him. The learned 
District Judge framed three issues inclu- 
sive of relief, which when translated 
into English, read as under: 


1. Whether non-petitioner No. 1 (wife) 
has been living in adultery with non- 
petitioner No. 2: (adulterer) for more than 
three years ? 

2. Whether non-zpetitioner No. 1 (wife) 
and non-petitioner No. 2 (adulterer) lived 
in adultery with the connivance of the 
petitioner (husband) and whether the 
petitioner has condoned the same? 


3. Relief. 
The husband examined himself as P. W. 
1, Shivkumar P. W. 2, Santosh Phillips 
Charles P. W. 3, Sharley Charles P. W. 4, 
Sanjay Charles P. W. 5 and Cyril Lobo 
P. W. 6. In rebuttal, the statements of 
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the wife and the adulterer were record- 
ed as DW 1 and NA2/W1. The learned 
District Judge accepted the petition and 
granted a decree nisi for dissolution of. 
the marriage by his judgment dated Jan 
3, 1978. He also awarded Rs. 1,000/- as 
damages to the husband from the adul- 
terer. The decree nisi passed by the 
learned District Judge dissolving the 
marriage has come’ up for confirmation 
under S. 17 of the Act. The adulterer 
has preferred appeal praying that the 
judgment of the learned District Judge 
should be set aside so far asit relates to 
him regarding the finding of adultery 
and award of Rs. 1,000/- as damages and 
costs to the husband. 


5. We have heard Mr. M. L. Kala for 
the husband, Mr. L. R. Calla for the wife 
and Mr. S. R. Singhi for the adulterer 
and have also carefully perused the re« 
cord of the case. 

6. The burden of issue No. 1 was 
placed on the husband as he moved the 
petition under S. 10 of the Act for dis~ 
solution of the marriage on the ground 
that his. wife has, since the solemniza~ 
tion thereof been guilty of adultery, 
Section 11 enjoins upon a husband-peti- 


- tioner to make the alleged adulterer a 


co-respondent to a petition under Sec« 
tion 10 of the Act unless he is excused 


. from doing so on one of the- grounds 


mentioned in the section. Until leave to 
dispense with the presence of the adul- 
terer as co-respondent is actually ob- 
tained, the petition cannot succeed. Re~ 


‘lying on Loveden v. Loveden, (1810) 161 


ER 648, Pullan, J., in George Arthur. 
Canning Hearsey v. A. M.. Hearsey, AIR 
1931 Oudh 259, observed that it is a fun- 
damental rule that it is not necessary to 
prove the direct fact of adultery and 
that in every case, almost, the fact is in- 
ferred from circumstances that lead to 
it by fair inference as a necessary con- 
clusion, and unless this were the case, 
and unless this were so held no protec= 
tion whatever could be given to the mari- 
tal rights. It was also held that the cir- 
cumstances must be such as would lead - 
the guarded discretion of a reasonabla 


- and just man to the conclusion. 


7 In Mrs. Agnes Cecillia Gome v. 
Lancelot Ashley Gome, AIR 1964 Cal 28 


- (FB), it was observed (at p. 29):, 


“Tt is not necessary that. there should 
be direct evidence of adultery: as it is 
not easily available, rather direct proof 
is very rare. It has been pointed out in 
a number of cases that rarely the pare 
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ties are surprised in a direct. act of adul- 
tery.  cecceeaee But circumstantial evidence. 
must be sufficiently strong and‘ conclu- 
sive, Association . coupled with opportu~ 





nity, illicit affection, undue familiarity, — 





guilty attachment are’ some of the im- 
stances which create an inference upon: 
which the Court can act. There is an 
old legal maxim in Scotland which runs. 
as follows: “Solus cum sola in suspecto 
loco presumitur dicere pater noster”, 
which being translated means that when 
a'man and a woman are found together 
under suspicious circumstances, it can- 
not be presumed that they are saying 
their prayers. It would also be difficult 
to ascrike the theory of “platonic love” 
in such circumstances but then again the 
circumstances must be such as would 
lead “the guarded discretion .of a reason= 
able and just man to the conclusion” or 
“fair inference as a necessary conclux 
sion”.” (emphasis supplied). . 

The provisions of Section 497, Penal Code, 
came up for consideration before a learn- 
ed Single Judge of the Delhi High Court 
in A. S. Puri v. K. L. Ahuja, AIR 1970 
Delhi 214. In para 32 of me report, it 
was observed: 


Soeweewy us ...What is esséntisl” for the. at 
fence of adultery is proof of “sexual 
intercourse”. It is also true that this 
could rarely be proved by direct evi- 
dence because precautions are taken . to 
screen it from the view of others... But 
in evaluating the husband’s accusation 
against his wife of adultery the - entire 
background and the context in which 
such accusation is made is. highly rele- 
vant. When the parties. concerned are 
sophisticated, conclusions cannot be ar- 
rived at on the mere basis of opportu= 
nities for sexual-intercourse; such an in- 
ference may be more readily possible 
when dealing with persons whose social 
mores are more rigid and less sophisti 
cated. The fact of adultery has, there- 
fore, to_be inferred from ‘the totality of 
circumstances that lead to it by fair in- 
ference and as a necessary conclusion. 
What those circumstances are cannot be 
laid down universally. Nonetheless, the 
circumstances must be such as- should. 
lead the guarded discretion of a reason- 
able’ and just mind to: that conclusion: it 
is not to be reached by rash: and intem- 
perate judgment, or upon assurances that. 
they are equally capable of. two interpre; 
tations.” sir 
; (Underlining is ours.) 
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In Smt. Pushpa Devi v. Radhey Shyam,. 
AIR. 1972 Raj 260, Kansingh, J., while 
dealing with the wife’s appeal under Sec- 
tion 28. of the Hindu Marriage Act, 1955 
directed against the decree for dissolu- 
tion of marriage by divorce on the ground 
of adultery, held that it is not necessary 
to prove the fact of adultery by direct 
evidence and such evidence, if produced, 
would normally be suspect and likely to 
be discarded and that. normally adultery 
is proved by circumstantial evidence. It 
was: further held that the general rule is 
that the circumstances must be such as 
would lead to a guarded judgment of a 
reasonable and just man to the conclu- 
sion. ; 
- 8 The following principles emerge 
from the. aforesaid decisions: 

1. Direct proof of adultery is very 
rare, 

2. Adultery can be established by cir- 
cumstantial evidence, and . 


3, Circumstances ‚must be such as 

would lead the guarded. discretion of a 
reasonable and just man to a conclusion 
of adultery. 
Keeping these principles. in view we pro- 
pose ‘to review the evidence. The learn- 
ed District. Judge, on a careful considera- 
tion of the oral evidence of P. W. 1, B. D. 
Charles, P.W. 2 Shivkumar, P. W. 3 
Santosh Charles, P. W.. 4 Sharley Charles, 
P. W. 5 Sanjay Charles, P. W. 6. Cyril. 
Lobo, D. W. 1 Nora Benjamin and 
NAW/WŁ Ravi Kumar Goswami and the 
letters. Ex. 1 to Ex, 8 which are said to: 
have been written by the adulterer to 
the wife, reached the conclusion that the 
wife had been living in: adultery with the 
adulterer. 


8. We ny Bay i refer -to the evi- 
dence: P: W.. 1 B. D. Charles (husband) 
has deposed that three years ago from 
the date of. his statement in Court, there 
was illicit relation between the wife and 
the adulterer, that his. wife had sexual 
intercourse with the adulterer and roam- 
ed about with him and about these 
things, he came to know from P. W. 2 
Shivkumar. P.W. 2 Shivkumar has stat- 
ed that he has been visiting the house of 
the. husband for the work of refrigera- 
tion, that he saw the adulterer coming. 
to the house generally in the evening, 
that. the wife and the adulterer used to 
talk inside the house, that they. used to: 
kiss each other and that he had seen the 
wife and the adulterer naked on a bed. 
in a room. It may be stated that this 


"witness was, not believed by the learned. 
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District Judge. P. W. 3 Santosh has 
stated in his statement that the adulterer 
used to teach him, that whenever the 
adulterer came, he either used to give 
him some work, or used to send him out 
for some work, that the adulterer and 
the wife used to go inside the room and 
used to remain there sometimes for one 
or two hours and sometimes for suffix 
ciently long period. He has further stat- 
ed that he has seen them naked and in 
-compromising position inside the room 
on one cot. This witness went on to stata 
that he has seen such instances in the 
years 1972, 1973 and 1975. P. W. 4 
Sharley has deposed that when her father 
was not in the house, the aduterer used 
to come and used to kiss the wife, that 
they both used to drink together and 
used to bolt the door and keep them out~ 
side the house. It is further clear from 
her statement that the adulterer used to 
come at 10 in the night and return in the 
morning. P. W. 5 Sanjay has supported 
P. W. 3 Santosh and P. W. 4 Sharley. 
P W. 6 Cyril Lobo is the landlord in 
whose house the adulterer was living at 
the relevant time, He has deposed that 
when the adulterer’s wife went for de- 
livery to Bikaner and he was alone, the 
wife used to come daily to his house in 
the side room which was on rent: with 
the adulterer, He has further stated 
that the wife used to come in the morn- 
ing, afternoon and in the evening and at 
times, she used to spend the whole night 
in the adulterer’s room and leave in the 
morning. From his statement, it is clear 
that in the adulterer’s room, there was 
no third person and only the wife and 
the adulterer used to stay in the night, 
This, according to this witness, continu- 
ed for a period of two months, 


‘10. The learned District Judge has 
examined in detail the statements of the 
wife and the adulterer given in the 
Court. Having read them, we are satis- 
fied that the reasons given by the learn- 
ed District Judge for (not) believing them 
are correct. 


11. Letters Ex..1 to Ex. 8 have been 
placed on record by the husband. These 
letters have been proved by the state~ 
ments of B. D. Charles PW 1 (husband) 
and PW 3 Santosh Charles. The hus- 
band has stated that he has seen the 
adulterer writing and he can identify 
the handwriting of the adulterer. 
PW 3 Sontosh has stated that the 
writing of the letters Ex. 1 to Ex. 8 
appears to be that of the adulterer as 
he can identify it. This evidence is ad= 
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missible under Section 47 of the Evi- 
dence Act. The wife and the adulterer 
have denied that these letters are writ- 
ten by the adulterer. Besides denial 
simpliciter by the wife and the adul- 
terer, there is no other independent and 
convincing evidence to hold that these 
letters were not written by the adul- 
terer. The learned District Judge has 
rightly placed reliance on the statements 
of the husband and his son PW 3 San- 
tosh Charles for holding that these let- 
ters are proved to have been written by 
the adulterer. On going through the con- 
tents of these letters and the words 
used therein, reference of which has 
been made by the learned District Judge 
in his Judgment, it is clear that the wife 
was having illicit intimacy with the adul- 
terer. From the evidence of PW 3 San- 
tosh Charles and PW 6 Cyril Lobo, it is 
clear that the wife and the adulterer 
used to remain in a room at night. From: 
this, an inference of adultery can be 
drawn in the absence of any evidence 
tending to negative it. It may be added 
that PW 3 Santosh Charles has stated 
that he had seen the adulterer and tha 
wife in a room in compromising posi- 
tion. In these circumstances, we are 
satisfied, on the basis of the aforesaid 
evidence, both oral and documentary, 
that the wife has been guilty of adultery, 


12. The next question that arises for 
our consideration is whether the wife 
and the adulterer lived in adultery with 
the connivance of the husband and he 
condoned it. The contention raised on 
behalf of the wife before us was that 
the husband and the wife lived together 
up to Sept. 29,1976 and the petition under 
S. 10 was filed on Oct. 18, 1976. Accord- 
ing to the learned counsel for the wife, 
the husband has condoned the conduct 
a the wife and the petition is highly be- 

ted. - 


13. The delay, that operates as a b 
to the grant of relief of divorce, is the 
delay which could be described as either 
unnecessary or improper or as culpable 
delay in English decisions. It was held 

in Lalithamma v. Kannan, AIR 1966 Mys ` 
178 that delay really means the delay 
for which some blame can be attached 
to the party guilty of delay. In Lakshmi 
Ammal v. Alagariswami Chettiar, AIR 
1975 Mad 211 it was held that the court 
must be satished that the delay has not 
been due to any such reason as acquiesc~ 
ence in the injury or indifference to the 
same or there ig some wrong motive for 
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seeking relief after. sleeping over 
matter for an inordinate period. — 


14. It is well settled that condonation 
means forgiveness of all such material 
offences which are known to or believ- 
ed by the offended spouse so as to re- 
store, between him/her and the offend- 
ing spouse, the position which existed 
prior to the commission of the matri- 
monial offence, i.e. restoration between 
them the status quo ante. It is equally 
well settled that whether or not there 
has been condonation is a question of fact 
in every case. 

15. Connivance in the cases of adul- 
tery is such conduct by one spouse as in- 
tentionally or recklessly allowing the 
adultery on the part of the other. 


16. It has been stated by the peti- 
tioner that he came to know about the 
adulterous conduct of the wife gradual- 
ly. It has not been elicited from his 
statement that after having acquir- 
ed knowledge in regard to the adulter- 
ous conduct of the wife, he had cohabit- 
ed with her. A perusal of the state- 
ment of the husband as PW 1 shows 
that the wife had left his house finally 
on Sept. 29, 1976 and that in 1975, when 
he went out on tour, he came to know 
that the wife was having illicit intimacy 
with the adulterer in 1970-71. He has 
stated that he did not take any pro- 
ceedings in 1975 because for 14 years, he 
was in Bihar. The learned District Judge 
rightly held, on the basis of the state- 
ment of the husband that he had come 
|to know about the adultery of the wife 
gradually. Thus, delay in this case can- 
not operate as a bar. In the facts and 
circumstances of the case, it cannot be 
said that there was any acquiescence or 
condonation of the adulterous conduct 
of the wife by the husband. In Mudge v. 
Mudge (1950) 1 All ER 607, it was held 
that if a husband, who suspects his wife 
-of adultery in order to get proof of the 
adultery watches her or employs agent 
for this purpose, there is no connivance. 


17. 
we confirm the findings of the learned 
District Judge, which he recorded in res- 
pect of issues Nos. 1 and 2. There ap- 
pears to be no collusion between the 
husband and the wife. On the basis of 
the evidence led- in the case, the learn- 
ed District Judge was right in granting 
a decree for dissolution of the marriage 
as prayed for by the husband on the 
ground that the wife has been guilty of 
adultery. ' 
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the 


For the reasons mentioned above, - 
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18. Now. we take up the question of 
award of damages to the husband. The 
learned District Judge has directed that 
the husband will be entitled to receive, 
from the adulterer, a sum of Rs. 1,000/- 
as damages. Section 34 of the Act reads 
as under,— 

"34. Husband may claim damages from 
the Adulterer, Any husband may either 
in a petition for dissolution of marriage 
or for judicial separation, or in a peti- 
tion to the District Court or the High 
Court limited to such objects only claim 
damages from any person on the ground 
of his having committed adultery with 
the wife of such petitioner. 

Such petition shall be served on the 
alleged adulterer and the wife, unless 
the Court dispenses with such service, 
or directs some other service to be sub- 
stituted. 

The damages to be recovered on any 
such petition shall be ascertained by the 
said Court, although the respondents or 
either of them may not appear. 

After the decision has been given, the 
Court may direct in what manner such 
damages shall be paid or applied.” 
According to this Section, compensation | 
is given to the husband for the loss| 
which he has sustained and not punitive; 
damages, In case actual loss or injury, 
suffered by the husband on account ofi 
the adultery is not established; the hus- 


‘band is not entitled to damages. In the 


ease of award of damages to the hus- 
band from the adulterer, it is necessary 
to consider the circumstances of the mar-. 
ried life of the husband and the wife 
from the beginning. We are supported 
in this view by the observations made 
in George Arthur’s case AIR 1931 Oudh 
259. In W. H. Thomas v. Mrs. Thomas, 
ATR 1925 Cal 585 it was held that the 
object of awarding damages against an 
adulterer is not to punish at all and all 
that the law permits to be given is com- 
pensation for the loss which the hus- 
band hag sustained. In D’Cruz v. Mrs. 
D’Cruz, AIR 1927 Oudh 34 it was ob- 
served,— 


“...There are at least three points to 
be considered in measuring the dama- 
ges; (1) How has the husband demeaned 
himself, (2) did he and his wife live 
happily together; and (3) the position of 
the partner in adultery, though the ac- 
tual means of the man have nothing to 
do with the question.” 

In the petition, the husband has made 
no averment for claiming damages from 
the adulterer, In para. 24 dealing with 
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the reliefs, amongst others, it has been 
stated by the husband that the aduterer 
may be directed to pay a sum of Rupees 
5,000/- to the husband as damages by 
reason of his having committed adultery 
with the wife. In his statement as PW1, 
he has said nothing regarding his claim 
for damages under S. 34 of the Act. As 
there is no allegation about the dama- 
ges in the petition and as there is no 
evidence about the injury which the 
husband had suffered as a result of the 
conduct of the adulterer, we hold that 
the learned District Judge -was not jus- 
tified in directing the adulterer to pay 
Rs. 1000/- as damages to the husband 
under S, 34 of the Act. 

19. It follows from the discussion 
made hereinabove that the decree nisi 
should be confirmed and the direction 
awarding damages in the sum of Rupees 
1000/- should be set aside. 

20. The decree nisi is accordingly 
confirmed and the appeal of the adul- 
terer is allowed in part and the direc- 
tion made under S. 34 of the Act for 
awarding Rs. 1000/- as damages to the 
husband by the adulterer is set aside, 
There will be no order as to costs. 

Order accordingly, 
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C. M. LODHA, C. J. AND 
MAHENDRA BHUSHAN, J. 

M/s. Tinsukhia Flour Mills, Tinsukhia 
(Assam) and another, Appellants v. Shiv 
Prakash and others, Respondents. 

Civil Misc. Appeal No. 26 of 1972, D/- 
23-4-1979.* 

Motor Vehicles Act (4 of 1939), Sec- 
tion 110-B — Fixing compensation — No 
bard and fast rule can be laid down — 
Depends upon facts and circumstances of 
each case. 

No hard and fast rule can be laid 
down in the. matter of fixing compensa- 
tion and it depends upon facts and cir- 
cumstances of-each case as to how much 
amount should be awarded as compen- 
- sation. _ (Para 5) 

The claimant was aged 14 years at the 
time of accident and was reading in (Sth 


"(Against judgment of D. D. Gupta 
Member, Motor Accidents Claims Tri- 
bunal, ‘Jaipur, D/- 27-10-1971). 
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class and by the time the appeal against 
award came up for hearing, he had pass- 
ed B.A. (Hons) Part I examination and 
shown good result by securing a high 
second class and showed promise of 
reaching a stage of academic distinction. 
As a consequence of the accident, he 
lost his left leg The permanent disabi- 
lity which he has suffered was likely to 
result in pecuniary loss to him through- 
out his life. Though an award of Rupees 
55000/- was made, only Rs. 25000/~ could 
be withdrawn by him in consequence of 
the stay granted by the High Court to 
the recovery and he was deprived of the 
balance amount of Rs. 30,000/- for a 
period of more than seven years. 

Held, interference with the amount 
awarded was not called for. If the 
amount of award had been paid to the 
claimant, soon after the making of the 
award, he would have earned a very 
substantial amount of interest, the bene- 
fit of which had gone to the owner. In 
the circumstances of the case, it could 
not be said that the amount awarded 
by the Tribunal was excessive. 

(Para 12) 

Anno: ‘AIR Comm. M. V. Act (1st Edi- 
tion), S. 110-B, N. 2. 


Cases Referred : Chronological Paras 


AIR 1978 Guj 134 7 
AIR 1976 Kant 146:1976 Acc CJ S61 

3, 6 
1876 Acc CJ 21 (Orissa) 4, 8 
1970. Acc 409 (Punj) 4,9 


AIR 1968 Mad 436:1969-Acc CJ 34 


B. P. Gupta, for Appellants; G. S. 
Singhvi, for Respondents. 


LODHAA, C. J.:— This is an appeal by 
the owner of the vehicle and the Insur- 
ance Company under S. 110-D of the 
Motor Vehicles Act, 1939 from the award 
dated 27th Oct., 1971 by the Member 
Motor Accidents Claims Tribunal, (Dis~. 
trict Judge), Jaipur City, Jaipur, where- 
by the learned Member directed that an 
amount of Rs. 55,000/-'be paid to the 
respondent Shivprakash as damages on 
account of the injuries caused to himin 
the course of an accident, which took 
place on 25-7-1968 in the city of Jaipur, 
while the said respondent was being car- 
Yied on the carrier of a cycle driven by 
his servant. The respondent’s case, as 
set out in the claim petition, was -that 
while he was being taken on the carrier 
of the cycle by his servant Ratanlal 
from Gujarati Samaj School, the motor 
car No, A.S.E. 4105 belonging to M/s, 
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Tinsukhia Flour Mills, which was being 
driven by Prabhu Dayal, dashed against 
the cycle on the wrong side; as a result 
of which the respondent fell down and 
was run over by one of the wheels of 
the car. As a result of the impact of the 
car, the left leg of the .said- respondent 
was crushed. The respondent was there- 
after taken to the hospital and on the 
advice of the Surgeons his leg had to be 
amputated the same day. He’ claimed 
Rs. 1,15,000/- as compensation. In sup- 
port of his claim, the respondent Shiv- 
prakash examined himself as PW 1, his 
servant Ratanlal (PW 2), who was tak- 
ing the respondent on the cycle, Suraj- 
prakash (PW 3), father of the injured, 
and Dr. S. M. Dugar (PW 4). The op- 
Posite parties, viz., the Insurance Com- 
pany, the owner of the vehicle and the 
driver did not: produce any evidence in 
rebuttal. 


2. The learned Member of the Tri- 
bunal held that it was due to the ‘rash 
and negligent driving of the vehicle 
that the aécident took -placè and, there- 
fore, the respondent is entitled to get 
compensation. As regards the quantum 
of damages, the learned Member award- 
ed a sum of Rs, 5,000/- on account of 
expenses for treatment and in addition 
to that a sum of Rs. 50,000/- was award- 
ed in a lump-sum on: account of, pain, 
mental suffering and permanent physical 
disability suffered by the- respondent. 


3. The only point urged by Mr. B. P. 
Gupta in support of this appeal.is -that 
the amount of Rs. 50,000/- awarded on 
account of disability suffered by the re- 
spondent is excessive and deserves to be 
suitably reduced. He has submitted that 
no material has been placed on the re- 
cord for assessment of the damages‘ and 
the mere fact that the respondent was 
14 years old and studying in the school 
at the time of the accident and that his 
left leg had to be amputated does not 
warrant award of exemplary damages to 
the tune of ‘Rs. 50,000/-. In support of 
his contention, he has placed reliance on 
Sanjiva Shetty v. Anantha, 1976 AccCJ 
261 : (AIR 1976 Kant 146). 


4. On the other hand, the learned 
counsel for the claimant respondent has 
strenuously urged that the respondent 
comes of a well off family in as much 
as his father is a journalist and that -the 
boy has proved his intelligence. and capa- 
city to take rapid strides in life by ‘his 
achievements as a student in the school. 
It is further submitted that on -account 
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-count of future _ economic loss 
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of the 'loss of an. important limb the 
boy has been highly Landicapped in life. 
Taking all these circumstances into con- 
sideration, itis prayed that the award 
should not be interfered with. In sup- 
port of his contention he has relied upon 
Babu Mansa v. Ahmedabad Municipal 
Corporation; Ahmedabad, AIR 1978 Guj 
134, Tarlochan Singh v. State of Punjab, 
1970 Acc CJ 409 (Punj); K. Gopal 
Krishnan v. Sankara Narayanan, 1969 
Ace CJ 34:(ATR 1968 Mad 436) and 
Orissa Co-operative Insurance Society 
Ltd. v. Ranjan Kumar Garabaru, 1976 
Ace CJ 21 (Orissa), 

5. Now, we may observe straightway 
that no hard and fast rule can be laid 
down in such matters and it depends 
upon facts and circumstances of each 
case as to how much amount should be 
awarded as compensation. . 


. 6. In Sanjiva Shetty v. Anantha (AIR 
1976 Kant 146) (supra) a 10 year old boy 
who happened to be sitting on the- road 
side was involved in the accident by a 
motor car as a result of which the right 
leg of the boy above the Knee had to be 
amputated. After making a reference 
to a few decided cases; the learned 
Judges came to the conclusion that a 
compensation of Rs. 25,000/- would be 
reasonable and thereby reduced the 
amount awarded by the Tribunal by 
Rs, 15,000/-. It may be pointed out 


‘that in that case the Tribunal had 


not referred to any other material or 
data for the determination of the’ gene- 
ral damages at Rs. 40;000/-, and it was 
observed that “having regard to the re- 
sources of the boy’s parents and the cir- 
cumstances’in which they were placed 
and the paucity of evidence in regard 
thereto”, the award of Rs. 40,000/- was 
excessive. ` 

7. In Babu Mansa v. Ahmedabad 
Municipal Corporation, Ahmedabad (AIR 
1978 Guj 134) (supra) where a boy aged 
about 15 years received multiple inju- 
ries in the course of the accident and 
his right leg was fractured and he was 
limping on account of the shortening of. 
the leg by 1/2 cm, it was held that 
compensation of Rs. 15,000/- for pain 
and suffering and loss of amenities and 
enjoyment of life and Rs. 10,300/- on ac- 
would 
meet the ends of justice. In this case, it 
may be: pointed out that the boy be- 
longed to a family doing manual. work 
to earn livelihood. 

8. In the Orissa Co-op, Insurance 
Society Ltd. v. Ranjan Kumar Garabaru 
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(1976 Ace Cy 21) (Orissa) (supra) the 
left arm of a boy of 7 years was ampu- 


tated on account of the injuries caused - 


in the course of ‘the accident, The boy 
was a student in the school. He was 
awarded compensation at Rs. 75/- per 
month for 50 years, as the normal ex- 
pectancy of the boy’s life was taken to 
be 57 years. 


9. In Tarlochan Singh v. State of 
Punjab (1970 Acc CJ 409) (Punj) (supra) 
a child aged 44 years, whose leg was 
amputated on account of the injuries 
caused in the course of the accident was 
awarded Rs. 3,000/- as cost of original 
limb, Rs. 5,000/- for pain and suffering 
and Rs. 15,000/- for loss of earning 
capacity, total Rs. 23,000/-. His normal 
span of life was taken to be 55 years. 


10. In K. Gopal Krishanan v. Sankara 
Narayanan (AIR 1968 Mad 436) (supra) 
the injured was a student aged 20 years. 
He met with an accident while he was 
going on a scooter as a pillion rider. He 
suffered injuries on account of a lorry 
dashing against the scooter as a result 
of which one of his legs had to be am- 
putated. As against his claim for dama- 
ges of Rs. 3,60,210/-, the Tribunal award- 
ed a sum of Rs. 57,685.37 P. 


11. Now, in the present case, the boy 
was aged 14 years at the time of the ac- 
cident and was reading in 6th class. His 
father is a journalist. He was being 
brought home from the school by his 
servant Ratanlal on a cycle. He is pre- 
sent in the Court along with his father 
and it is stated by his counsel Mr. G. S. 
Singhvi, under the instructions of his 
client, that Shivprakash has now passed 
B.A. (Hons.) (Part I) Examination and 
has shown good results by securing a 
high second class. Thus, it appears that 
the boy is likely to reach a stage of aca- 
demic distinction. It cannot be denied 
that on account of the loss of his left leg 
he has been considerably handicapped in 
life and must have undergone a lot of 
mental agony and suffering. No doubt, 
the learned Member of the Tribunal has 
not given any reasons for assessing the 
amount of damages, but we must take 
the relevant facts into consideration for 
fixing the amount of damages. There is 
no doubt that but for his infirmity the 
boy could have arisen higher in life and 
this infirmity may come in his way in 
attaining the heights to which he may 
legitimately aspire by dint of his merit. 
In this view of the matter, the per- 
manent disability which he has suffered 
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may also result in pecuniary loss to him 
throughout his life. 
12. Mr. Gupta has submitted that 
taking into consideration all the facts 
and circumstances of the case Rs. 35,000/- 
would be a fair amount of compensation. 
In this connection, it may be pointed out 
that the accident took place on 25-7-1968 
and the award was given by the Tribunal 
on 27-10-1971, but no pendente lte or 
future interest was awarded, After 
filing this appeal, the appellants applied 
for stay of the recovery proceedings, and 
this Court directed by its order dated 
10th April, 1972 that Rs, 25,000/- may be 
deposited by the appellants with the 
Tribunal within 21 days and security 
may be taken for the rest of the amount. 
The respondent withdrew this amount 
of Rs. 25,000/- on 25-5-1972. Thus, it is 
Clear that even after the award was 
made, the respondent has been deprived 
of the amount of the award at least to the 
extent of Rs, 30,000/- for all this period. 
Tt is true that the claimant has not filed 
any appeal for awarding interest, but 
this is a circumstance with may be taken 
into consideration while fixing the 
amount of compensation. It may not be 
out of place to mention that if thel. 
amount of award had been paid to the 
respondent soon after the making of the 
award, the respondent would have earn- 
ed a very substantial amount of interest, 
the benefit of which has, however, gone 
to the appellants, Taking this circum- 
stance into consideration along with 
other factors, which we have narrated 
above, it cannot be said that the amount 
awarded by the Tribunal is excessive. 
We are, therefore, not prepared to in- 
terfere with the impugned award and 
dismiss this appeal. The parties are, 

however, left to bear their own costs. 
Appeal dismissed, 
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M. L. JOSHI ACTG. C. J, AND 
MISS KANTA BHATNAGAR, J. 
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in C. W. P. No. 1390 of 1976, D/- 
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and Buildings Tax Act (18 of 1964), Sec- 
tion 3 — Constitution of municipality 
— Its limits must be defined and duly 
published —— Boundaries should be de- 
fined in a manner which could be im- 
mediately ascertained on the spot and 
not by circuitous way of finding — 
Requirements mandatory, Civil Writ 
Petn. No. 1390 of 1976, D/- 12-10-1976 
(Raj), Reversed. (Paras 10, 11) 
Cases Referred: Chronological Paras 


1956 Raj LW 402 9 
1955 Raj LW 454 9, 10 
AIR 1954 Raj 162:1954 Raj LW 43 

9, 10 


H. M. Parekh, for Appellant; H. N. 
Calla, Dy. Govt. Advocate, for Respon- 
dents. 


M. L. JOSHI ACTG. C. J.:— This spe- 
cial appeal under Section 18 of the 
Rajasthan High Court Ordinance is 
directed against the judgment of the 
learned Single Judge, dated October, 
12 1976, whereby he dismissed the 
writ petition challenging the conversion 
of the Gram Panchayat, Ahore, into 
Municipality, Ahore, 


2. The appellant filed a writ peti- 
tion wherein he challenged the validity 
of notification (Ex. 1) dated April 16, 
1975, issued under S. 6 of the Rajas- 
than Municipalities Act, 1959 (herein- 
after to be referred to as the Act of 
1959) and the notification (Ex. 6) issued 
under Section 6 (1) of the Act of 1959 
‘on January 28, 1976 (Ex. 6). He also 
prayed for quashing of the proceed- 
ings coming from the notification dated 
April 16, 1975 and culminating in the 
notification dated January 28, 1976. It 
was further prayed in the writ peti- 
tion that the Municipal Board, Ahore, 
‘be directed to forebear from function- 
ing as a Municipal Board under the 
provisions of the Act and that the Land 
and Building Tax Department, Rajas- 
than, Jaipur, be restrained from en- 
forcing any of the provisions of the 
Lands and Buildings Tax Act, 1964 and 
the Rules made thereunder on the in- 
habitants of the Panchayat Circle 
Ahore, in general and the appellant in 
particular. 

3. The material facts, which are re- 
levant for the purposes of disposal 
of this appeal, stated in brief, are as 
under:— 

On April 16, 1965, notification Num- 
ber F.1(3)/LSG/74/24164-77, was issued 
under Section 6 (1) of the Act of -1959. 
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By this notification, objections to the 
said proposal were invited. from the 
affected persons who were required to 
submit their objections within 2 months 
from the date of the proclamation 
which was to. be made by beat of drum 
in the area concerned. In the said 


. notification, it was, inter alia) mention- 


ed that as the population of the Gram 
Panchayat, Ahore, had gone up to 7,723 
as per the census of 1971 and as the 
Gram Panchayat, Ahore, is an impor- 


tant business market and as all the 
facilities for the development of the 
town are available, it was for that 


reason that the State Government pro- 
posed to convert the Gram Panchayat, 
Ahore, into municipality. That notifica- 
tion is Ex. 1. The appellant, who is a 
permanent resident of village Ahore, 
and which is included in the Panchayat 
Circle of Gram Panchayat, Ahore along 
with other interested persons submit- 
ted their objections against the said 
proposal of the State Government. Ac- 
cording to the appellant, although no 
enquiry worth the name was made into 
the objections, nor were the inhabi- 
tants of the Gram Panchayat, Ahore, 
were heard regarding the said objec- 
tions, yet a final notification Number 
F.1(3)LSG/74/6343 dated January 28, 
1976 purporting to be under Section 4 
of the Act of 1959, was published in 
the Rajasthan Gazette wherein it was 
mentioned that all the objections re- 
ceived within the prescribed time 
were duly considered and were found 
without any substance and consequent- 
ly, the State Government has directed 
that Gram Panchayat, Ahore, be con- 
verted into a municipality, which shall 
be called ‘“Nagarpalika, Ahore,”, The 
said notification is Ex. 6. The appel- 
lant’s further prayer in the writ peti- 
tion was that under the provisions of 
the Rajasthan Land and Building Tax 
Act, as amended by Act No. 15 of 1973, 
the taxes on the land and buildings in 
all the areas covered by cantonement 
boards, municipal boards, including that 
of Ahore, or councils in the State of 
Rajasthan, be imposed and levied. Con- 
sequently, the Land and Building Tax 
was introduced in the area covered by 
the newely constituted Municipal Board 
of Ahore. It is in this background that 
felt aggrieved by the 
impugned notification of April 16, 1975 
and Januray 26, 1976, and challenged 
the same under Article 226 of the Con- 


stitution of India. — 
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4. The case of the appellant in the 
writ petition was that the notification 
under Section 6 (1) of the Act of 1959 
was invalid as that notification did not 
specify any local area proposed to be 
constituted/converted into municipality. 
Likewise, notification under Section 4 
of the Act of 1959 also was mot in 
accordance with the provisions of law 
as no local limits of the area sought 
to be converted into municipality was 
specified therein. Further case of the 
appellant was that there is specific pro- 
vision in Section 5 of the Act of 1959 
that no area, the population of which 
is less than 8000 shall be converted into 


municipality, except for exceptional 
reasons, which shall be clearly set 
forth in the proclamation under Sec- 


tions 6 and 4 of the Act of 1959. How- 
ever, the reasons given in the notifica- 
tion under Section 6 were wholly inade- 
quate and no reasons were at all men- 
tioned in the final notification under 
Section 4 of the Act of 1959. It was 
contended in the petition that the pro- 
visions of Sections 4, 5 and 6 were of 
mandatory character and they having 
not been complied with, the notification 
issued under Section 4 and Section 6 
of the Act of 1959 were invalid and 
therefore, the Gram Panchayat, Ahore, 
could not be taken to be a municipality 


so as to authorise to levy the build- 
ing tax. , ~ 
5. The learned single Judge reject- 


ed the contentions raised in the writ 
petition and dismissed it by his judg- 
ment under appeal. It is in these cir- 
cumstances that the appellant has 
come by way of special appeal. 


6. In the appeal before us, the same 
contentions which were raised before 
the learned Judge have been reiterat- 


ed. In reply, the learned Deputy 
Government Advocate has submit- 
ted that though the words used in 


the proclamation and the notices are 
“Gram Panchayat, Ahore” but that is 
sufficient expression of the intention of 
the State Government to convert vil- 
lage Ahore into a municipality. The 
limits of the aforesaid village Ahore 
stood defined in the revenue records 
and, therefore, it hardly matters if the 
limits were not specified in the impugn- 
ed notifications, According to the learn- 
ed Deputy Government Advocate, there 
is only one village Ahore in the afore- 
said Panchayat Circle,-Ahore, and there- 
fore, omission to mention the limits or 


Kan Raj v. State (Joshi Actg. C. J.) 


ALR 


boundaries in the notifications will not 
render them invalid. The further con- 
tention of the learned Deputy Govern- 
ment Advocate is that the reasons for 
converting the area consisting of popu- 
lation less than 8000 into a munici- 
pality are mentioned in the notification 
Ex. 1 and omission to repeat the same 
in the final notification under Section 4 
will not render the same invalid. It 
has been further contended by the 
learned Deputy Government Advocate 
that from the notification under Sec- 
tion 6, it is evident that the objections 
were considered and found to be 
groundless and untenable and that is 
sufficient for complying with the provi- 
sions of Section 5 of the Act of 1959. 

7. We have given our earnest con- 
sideration to the rival contentions 
raised on both the sides. In order to 
examine the validity of the rival con- 
tentions, it will be appropriate to notice 
the relevant provisions of Sections 4, 
5 and 6 of the Act of 1959. Section 6 
of the Act of 1959 deals with the pro- 
cedure preliminary to notification under 
Section 4 for constituting a local area 
to be a municipality. It contemplates 
issuance of proclamation by beat of 
drum in the area concerned announcing 
that it is proposed to constitute such 
local area to be a municipality ete. 


Section 5 may be reproduced as 
under:— ; 
“6. Procedure. preliminary to noti- 


fication under Section 4. — (1) Not less 
than two months before the issue of 
any notification under Section 4, the 
State Government shall cause. to be 
published in the Official Gazette, and | 
to be posted in conspicuous spots or 
proclaimed by beat of drum in the area 


. concerned, a proclamation announcing 


that it is proposed to constitute such 
local area to be municipality, or to 
include or exclude it in or from any 
municipality, or to alter the limits of 
any municipality in a specified manmer 
or to declare that such local area shall 
cease to be a municipality, as the case 
may be, and requiring all persons who 
entertain any objection to the said pro- 
posal to submit the same, with reasons 
therefor in writing to the State Gov- 
ernment within two months from the 
date of said proclamation. 

(2) No notification under Section 4 
shall be issued by the State Goverm- 
ment, unless the objections, if any, so 
submitted are, in its opinion, insufficient 
or invalid,” 
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We may then read Section 4 of 
Act of 1959. It reads as under, — 
“4. Delimitation of Municipalities:— 
(1) Subject to the provisions of Sec- 
tions 5 and 6, the State Government 
may, from time to time, by notification 
in the official -Gazztte— 
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(a) Declare any local area to be a 
municipality; 

(b) define the limits of any munici- 
pality; 


(c) include or exclude any area in or 
from any municipality; 

(d) otherwise alter the limits of any 
municipality; 

(e) declare that any local area shall, 
from a date to be specified in the noti- 
fication, cease to be a municipality, 

(2) Every . notification constituting a 
new municipality or altering the limits 
of an existing municipality shall clear- 
ly set -forth the local limits of the area 
to be included in or excluded from such 
municipality, as the case may be. 

(3) It shall be the duty of the munici- 
pal board in every municipality al- 
ready existing and of every board 
newly established under this Act and 
of every board, whose local limits are 
altered as aforesaid to cause, at its 
own cost, to be erected or set up, and 
thereafter to maintain at its own costs, 
substantial boundary marks of such 
description and in such position as 
shall be -approved by: the Collector or 
any officer authorised by him in this 
behalf, defining the limits of the 
mumicipality subject to its authority, as 
set forth in the notification. 


(4) When any local area ceases to be 
a municipality, the board established 
therein shall cease to exist and the bal- 
ance of the municipal fund and other 
property and rights vesting in such 
board shall, subject to all charges and 
liabilites affecting the same, vest in the 
State Govt. and the proceeds there- 
of, if any, shall be expended under the 
orders of the State Government for the 
benefit of the local area im which such 
board had jurisdiction. 


(5) Notwithstanding anything contain- 
ed in sub-sec. (4) when any local area 
ceases to be a municipality and is in- 
cluded within the local limits of the 
jurisdiction of some other local autho- 
rity, the municipal fund and other pro- 
perty and rights vesting in the board 
shall vest in such other local authority 
and the Habilities of the board shall be 
the liabilities of such other local autho- 
rity. 


_ provided 
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. (6) When any local area is excluded 
from a mumicipality and included in 
another municipality such portion of 
the municipal fund and other property 
vested in the board of the first men- 
tioned municipality shall vest in, and 
such portion of the liabilities - thereof 
shall be the liabilities of, the board of 
the other municipality as the State 
Government may, after consulting the 
boards of both municipalities, declare 
by notification in the official Gazette; 
that the provisions of this 
sub-section shall not apply in any case 
where the circumstances, in the opinion 
of the State Government, render un- 
desirable the transfer of any portion 
of the municipal fund and properties 
or liabilities. 

(7) When any local area js included 

in a municipality, all rules and bye- 
laws made, orders, directions and noti- 
ces issued and powers conferred and in 
force throughout such municipality at 
the time when the said area is so in-~ 
cluded, shall apply thereto, unless the 
State Government otherwise directs, 
from the date of such inclusion.” 
From a reading of S. 4 (2), itis evident 
that the notification under S. 4 shall 
clearly set forth the local limits of the 
area to be included in or excluded 
from such municipality. 

8 5. 5 of the Act of 1959, reads as 
under:— 

“5. What local area may be declared 
to be a municipality— (1) Any local 
area which comprises— 

(a) a city or a towm or two or more 


neighbouring towns with or without 
any village, suburb or land adjoining 
thereto, or 


(b) a village or suburb or two or more 
neighbouring villages and suburbs, 
may be declared a municipality: 

Provided that except for exceptional 
reasons, which shall be clearly set fourth 
in the proclamation under S. 6 and in 
the notification issued under S, 4, it 
shall not be lawful— 


(i) to include any town or suburb in 
a municipality with any other town or 
suburb from which it is separated by 
more than one mile of land unoccupied 
by houses; or 


(ii) to constitute any area, of which 
the population is less than eight thou- 
sand inhabitants, to be a municipaltiy. 

(2) When two or more places bearing 
different mames are constituted to be 
one municipality, the name of the muni- 
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cipality shall be determined by the State 
Government...... r 

9. The first inà foremost question, 
which emerges for our decision in the 
facts and circumstances set forth above, 
is whether Ahore Municipality was pro- 
perly constituted body in law when it 
levied the- building tax within the so- 
called area of the Municipality, Ahore? 
Learned counsel for the petitioner-ap- 
pellant invited our attention to Somath 
Mal v. State of Rajasthan, 1954 Raj 
LW 43: 
v. State of Rajasthan, 1955 Raj LW 454 
and Sahlot Brothers v, State of Rajas- 
than, 1956 Raj LW 402, In Somath Mal’s 
case (supra), there is one passage on 
which strong reliance has been laid by 
the learned counsel for the petitioner- 
appellant. It is to the following effect:— 

“It is indeed elementary that before 
the schedule of taxes sanctioned under 
the resolution of 1948 could receive legal 
recognition or operation the limits of 
Bhinmal Municipality must have been 
defined by or under competent authority. 


As this was not done, we have no hesi-- 


tation in holding that the levy or collec- 
tion of taxes mentioned in the schedule 
was impossible, and, therefore, the 
. realisation of taxes in question was and 
is illegal.” 


The principal point which arose and 
was considered in that case was whe- 
ther the Council Resolution passed by 
His Highness the Maharaja in Council 
was merely an executive order or was 
law within, the meaning of Art. 265 of 
the Constitution. But while deciding 
that question, the Division Bench of this 
Court observed that as the boundary 
limits of Bhinmal Municipality were 
not fixed by the former Jodhpur Gov- 


ernment and were, therefore, not cer- 
tain, it was impossible to realise the 
taxes sought to be imposed. These ob- 


servations were, of course, obiter, but 
cannot be lightly brushed aside, 


10. In Jainarain’s case (supra) ques- 
tion of the importance of the delimita- 
tion of the boundaries of the municipa- 
lity again arose and the view taken in 
Somath Mal’s case (supra) was approv- 
ed and followed. In that case, it was 
held that the taxing power of the Muni- 


cipal Board must be limited to its own. 


territorial limits and such limits must 
be defined by the State by which the 
municipality derives all authority to 
perform its function. It was held in 
that case that the importance of delimi- 
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ting the boundaries of a municipality 
arise from the. fundamental considera- 


ration that a municipality operates with- 
in a given area by virtue of authority 
delegated to it by the State and it can 
only tax persons or property within its 
own limits and not beyond them. It is 
imperative that the territorial or geo- 
graphical limits of the municipality 
within which it can effectively operate, 
must be certain and precisely known 
and authoritatively defined. The neces- 
sity of prescribing precise limits of the 
municipality is rather imperative. In 
Sahlot Brother’s case (supra), the point 
relating to the defining of the bounda- 
ries for the purpose of constitution of 
avalid municipality, came to be consi- 
dered. That case was: under the Rajas- 
than Town Municipalities Act. Secs. 5 
and 7 of the Rajasthan Town Municipa- 
lities Act are pari materia with Sec- 
tions 6 and 4 of the Act of 1959, On 
consideration of the effect of Ss. 5 and 
7 of the Rajasthan Town Municipalities 
Act, the Division Bench of this Court 
came to hold that what is declared as a 
municipality is a local area and it is, 
therefore, implicit that such local area 
must be defined as regards its geogra- 
phical limits without which it would 
be impossible to know which area has 
been made the subject-matter of the 
notification, In fact, sub-sec. (2) of S. 5 
of the Rajasthan Town Municipalities 
Act, makes it abundantly clear that 
every notification constituting a new 
municipality (or altering the limits of 
existing town municipality) shall clear- 
ly set forth the local limits of the area 
to be included in the municipality. It 
is on the basis of the geographical limits 
that it is in due course divided into 
certain constituencies (wards) which are 
charged with the duty of electing mem- 
bers who then constitute a Municipal 
Board. Where, therefore, the territorial 
limits of the municipality are not de- 
fined according to law and in precise 
terms, it would be impossible to hold 
that a municipality or a particular Mu- 
nicipal Board governing it at any par~ 
ticular time, has been brought into ex- 
istence, or that it can function effectu~ 
ally and compel submission without 
which all government is rendered futile. 
It has been further observed in that 
case that it is essential for a properly 
constituted municipality to come into 


existence that its limits must be clearly - 
defined by or under competent autho- 
rity and such limits must be published 
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in accordance with law and in the ab- 
sence of such delimitation it would not 
be possible for it, in law, to levy and 
recover any taxes and further the very 
existence of the governing body would 
become open to a vital defect and its 
ability to function legally and effective- 
ly and would stand impaired and de- 
stroyed (the underlining is ours). This 
case squarely concluded the contention 
raised before us, and it has been clear- 
ly laid down that it is imperative for 
functioning of a municipality to pre- 
cisely define its limits under Ss. 6 and 
4 of the Act of 1959. These observations 
equally apply to the case before us as 
Ss, 4 and 6 of the Act of 1959 are pari 
materia with Ss. 5 and 7 ofthe Rajas- 
than Town Municipalities Act. Indeed, 
Section 4 itself enjoins upon the State 
Government to define the limits of any 
municipality before declaring any local 
area to be a municipality. Sub-sec. (3) 
of S. 4 of the Act of 1959 casts an ob- 
ligation on the Municipal Board to 
cause at its own cost, substantial boun- 
dary marks of such description and in 
such position as shall be approved by 
the Collector or any officer authorised 
by him in this behalf, defining the 
limits of the municipality subject to 
its authority, as set-forth in the notifi- 
cation. Sub-sec. (3) of S. 4 of the Act 
of 1959, therefore, makes it abundantly 
clear that the boundaries of the muni- 
cipality are to be precisely defined so 
that they can be ascertained on the 
spot without taking recourse to the help 
of the documents and the revenue re- 
cords, The contention of the learned 
Deputy Government Advocate is that 
the requirements of sub-sec, (4) stand 
substantially complied with as the boun- 
daries of village Ahore could be as- 
certained from the revenue records. We 
find ourselves unable to cdncede to this 
contention. The boundaries should be 
defined in a manner which could be 
immediately ascertained on the spot and 
not by a circuitous way of finding out 
from the revenue records. In fact, from 
the overall reading of S. 4 of the Act 
of 1959, we have no manner of doubt in 
our mind that the limits of the muni- 
cipality should be set-forth in the roti- 
fication in a very precise and certain 
manner so that the inhabitants of the 
municipality could easily decipher the 
limits of the same. 
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11. In view ofthe aforesaid decisions, 
we are definitely of the view that it is 


-essential for a properly constituted mu- 


nicipality to come into existence, that 
its limits must be clearly defined by or 
under competent authority and such 
limits must be duly published in ac- 
cordance with law and in the absemce 
of specification of its limits, it would 
not be possible, in law, to levy and re- 
cover the taxes, as in our opinion, the 
specification of the boundaries in the 
notifications under Ss. 4 and § is sine 
qua non for the constitution of a valid 
municipality. Looking to the language 
of Ss. 4 and 6, we are of the view that 
they are of mandatory character and 
they should have been meticulously 
complied with, We may point out that 
on perusal of the notifications under 
Ss. 4 and 6 of the Act, we find that the 
limits of the Municipality of Ahore 
have not been precisely specified in the 
aforesaid notifications and thus the man-. 
datory provisions of Ss. 4 and 6 of the 
Act of 1959, have mot been complied 
with. Consequently, we are constrained 
to hold that the Municipality, Ahore, 
has not been validly constituted and 
therefore it has no right to recover the 
land and building tax as a municipality 
from the inhabitants of that area, 


12. In view of our finding regarding 
the non-compliance with the mandatory 
provisions of Ss. 4 and 6 of the Act of 
1959, we need not go into the point 
whether in the facts and circumstances 
of this case, the municipality could be 
constituted for an area of population 
less than 8,000. 


13. In view of our foregoing discus- 
sion, we accept the appeal, set aside 
the decision of the learned single Judge 
and further quash the notification Ex. 1 
and Ex. 6 and direct the respondents to 
forebear from realising any building 
tax from the  petitioner-appellant. In 
the facts and circumstances, of the case, 
we leave the parties to bear their own 


costs, 


Appeal allowed. 
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Smt. Kishan Pyari, Petitioner v. Smt. 
Shanti Devi, Non-Petitioner. 

Civil Revn. Nos. 198 amd 199 of 1978, 
D/- 5-1-1979.* 

Rajasthan Premisès (Control of Rent 
and Eviction) Act (17 of 1950), S. 13 () 
(b); S. 14 (2) (as added by Ordinance 
No. 16 of 1975) — Suit for arrears of 


rent and eviction from business pre- 
mises —- Amendment of plaint incorpo- 
rating facts relating to comparative 


hardship in view of amendment of Act 
-—~ Does not amount to filing of new 
plamt and relates back to date of suit — 


Amendment does not amount to taking 
new ground of eviction, (Para 6) 
Caseg Referred: Chronological Paras 
AIR 1978 Raj 9: 1977 Raj LW 77 6 
(1976) 2 Mad LJ 107 5 
AIR 1975 SC 1146 5, 6 
AIR 1972 Raj 241 5 

M. L. Johri, for Petitioner; M. L. 


Calla, for Non-Petitioner. 


ORDER:— These two connected revi- 
sions before me involve a common ques- 
tion of law and, therefore, it will be 
convenient to dispose them of by a 
common order. 


2. The petitioner is defendant-tenant 
and the non-petitioner is plaintiff-land- 
lady. The plaintiff instituted a suit for 
arrears of rent and ejectment | against 
the defendant in the court of Munsif 
City, Jodhpur on February 7, 1975 on 
the ground of reasonable and bona fide 
necessity under S. 13 (1) (h) of the 
Rajasthan Premises (Control of Rent & 
Eviction) Act, 1950 (‘the Act’ hereafter). 
It is common ground between the par- 
ties that the shop was let out for com- 
mercial and business purposes. During 
the pendency of the suit, the Act was 
amended. By means of amendment sub- 
sections (2) and (3) were added by the 
amending Ordinance No. XXVI of 1975 
with effect from September 29, 1975. 
Ordinance No, XXVI of 1975 was re- 
placed by the Rajasthan Premises (Con- 
trol of Rent & Eviction) (Amendment) 
Act, 1976 (No XIV of 1976) published 
in the Rajasthan Gazette Extraordinary 
Part IVA dated February 13, 1976. Sub- 
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sections (2) and (3) of Section 14, read 
as under: 

“(2) No decree for eviction on the 
ground set forth in clause (h) of sub- 
section (1) of Section 13 shall be passed 
if the court is satisfied that, having re- 
gard to all the circumstances of the 
case including the question whether 
other reasonable accommodation is 
available to the landlord or the tenant, 
greater hardship would be caused by 
passing the decree than by refusing to 
pass it, 

Where the court is satisfied that no 
hardship would be caused either to the 
tenant or to the landlord by passing the 
decree in respect of a part of the pre- 
mises, the court shall pass the decree in 
respect of such part only. 

(3) Notwithstanding anything contain- 


ed in any law or contract, no suit for 
eviction from the premises let out for 
commercial or business purposes shall 


lie against a tenant on the ground set 
fourth in clause (h) of sub-sec, (1) of 
Sec. 13 before the expiry of five years 
from the date the premises were let out 
to the tenant,” 


As the premises were rented out on, 
March 30, 1972 and the sult was brought 
on February 7, 1975, it was not within a 
period of 5 years from the date the pre- 
mises in suit were let out to the defen- 
dant and, therefore, he raised an ob- 
jection before the trial court that the 
suit was not maintainable because of 
Section 14 (3) of the Act. This plea was 
negatived by the trial court by its order 
dated August 14, 1976 and it held that 
there is no bar to the maintainability of 
the suit as the amendment is not applic- 
able to a pending suit. The defendant 
preferred S. B. Civil Revision No. 501 of 
1975 against that order to this court. 
The revision was dismissed and it was 
held that S. 14 (3) of the Act as amend- 
ed by Ordinance No. XXVI of 1975 and 
replaced by the Amendment Act No. 
XIV of 1976 is prospective in operation 
and cannot apply to suits which had 
already been filed before the coming 
into force of Ordinance No. XXVI of 
1975. It may be stated that this revision 
was decided on January 17, 1977. 


3. It needs to be mentioned here that 
on November 9, 1976, an application was 
moved on behalf of the plaintiff for 
amendment of the plaint for incorporat- 
ing the facts relating to comparative 
hardship between the landlady and the 
tenant. The learned Munsif allowed the 
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application on April 24, 1977 and the 
amended plaint was submitted on May 
5, 1977. The defendant-petitioner while 
resisting the suit, inter alia, raised an 
objection in para 7 of the written state- 
- ment, the substance of which -is that 
since the plaintiff had moved an .appli- 
cation for amendment of the plaint on 
November 9, 1976, the suit for eject- 
ment from the shop in dispute, is not 
maintainable under Section 14 (3) of the 
Act. The learned Munsif, after hearing 
arguments on the defendants applica- 
tion dated November 21, 1977, framed 
issue No. 10, which when translated 
into English, reads as follows: 


“Whether in view of the fact that the 
plaintiff's plaint was amended, on the 
basis of the amendment application 
dated October 9, 1976 (there is mistake 
in regard to the date of the application 
for amendment, in fact the application 
was moved on November 9, 1976), the 
suit is not maintainable.” 


The learned Munsif, after hearing argu- 
ments on this issue, decided it in favour 
of the plaintiff and against the defen- 
dant on January, 23, 1978 and held that 
the suit is maintainable. Against this 
order dated January 23, 1978 by which 
issue No. 10 was decided in favour of 
the plaintiff and against the defendant, 
the defendant filed S. B. Civil Revision 


No. 198 of 1978 on May 16, 1978. - The 
defendant also preferred appeal under 
S. 22 of the Act before the District 


Judge, Jodhpur against this very order 
dated January 23, 1978. The learned 
District Judge, by his order dated April 
4, 1978, dismissed the appeal on two 
grounds: (1) that the order dated Janu- 
ary 23, 1978, passed.by the learned 
Munsif is correct on, merits, and 
that the appeal preferred by the defen- 
dant was not maintainable. Feeling ag- 
grieved by the appellate order. dated 
April 4, 1978, the defendant-petitioner 
has preferred S. B. Civil Revn, No. 199 
of 1978. : 


4. As stated above, in both the revi- 
sions, the order dated Jan. 23, 1978, by 
which issue No, 10 was decided against 
the defendant is under challenge and, 
therefore, both the revisions are . dis- 
posed of by a common order. _ 


5. It may be stated here that 
learned counsel appearing for the de- 
fendant-petitioner, did not address me 
on the question that the finding of . the 
learned District Judge holding that the 
appeal was not maintainable, is not cor- 


the 


(2) - 
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rect. Mr. M. L. Johri, learned counsel 
for the petitioner, has questioned the 
finding recorded by the Additional Mun- 
sif, on issue No. 10 and contended that 
the suit is not maintainable. He urged 
that on unamended allegations in the 
plaint and evidence in support thereof 
the plaintiff is not entitled to a decree 
for ejectment because of restriction im- 
posed by S. 14 (2) and therefore, it is 
when she has put in the amended plaint 
that the suit shall be considered to have 
been instituted under S, 13 (1) (h) and 
S. 14 (2). Learned counsel means to 
suggest that the suit on the aforesaid 
new ground would be considered to 
have been instituted when he files the 
amended plaint containing these grounds 
and, therefore, for the purpose of period 
provided under S. 14 (3) the suit will 
be deemed to have been instituted on 
the date when the application for am- 
endment of the plaint was filed i.e. Nov- 
ember 9, 1976. He, therefore, submitted 
that the suit of the plaintiff on the 
ground mentioned under S. 14 (2) is mot 
maintainable in view of the provisions 
of S. 14 (3). In support of his argu- 
ments, he placed reliance on K. Rama- 


. chandran Chettiar v. G. Lakshminara- 


yanaswami -Chettiar, (1976) 2 Mad LJ 107 
State of Rajasthan v. Rao Dhir Singh, 
AIR 1972 Raj 241 and B. Banerjee v. 
Anita Pan, AIR 1975 SC 1146, Mr. Calla, 
on the other hand, urged that though 
the application for amendment of the 
plaint was filed on November 9, 1976, 
it was allowed on. April 24, 1977 and 
the amended plaint was filed on May 5, 
1977, still the amendment so made would 
relate back to the date when the ori- 
ginal plaint was filed ie. February 7, 
1975..He contended that no mew grounds 
for eviction have been taken by the 
plaintiff for ejectment as S. 14 deals 
with ‘restriction on eviction’ whereas 
S. 13 (1) lays down grounds for evic- 
tion, 


6 I have carefully examined the 
rival contentions. In the original plaint, 
the eviction was sought on the ground 
of reasonable and bona fide necessity 
under S. 13 (1) (h) of the Act. Sec. 14 
deals with restriction on eviction and 
sub-section (3) thereof merely provides 
that the suit for eviction from the pre- 
mises let out for commercial or busi- 
ness purposes shall not lie against the 
tenant on the ground set forth in cL (b) 
of sub-section (1) of Section 13 before 
the expiry of five years from the date 
the prémises were let out to the tenant. 
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It has been held in Smt. Kishan’ Pyari 
v. Smt. Shanti Devi, 1977 Raj LW 77: 
(AIR 1978 Raj 9), which is a decision 
between the parties, that this provision 
is prospective in operation and cannot 
apply to suits which had already been 
filed before coming into force of Ordi- 
nance No. XXVI of 1975. This Ordi- 
nance came into force on September 29, 
1975 and the suit was instituted on Feb- 
ruary 7, 1975. It is settled law so far as 
this Court is concerned, that S, 14 (2) 
of the Act is retrospective and before 
passing a decree for eviction on the 
ground contained in S. 13 (1) (h) of the 
Act, the Court is required to give find- 
ing with respect to comparative hard- 
ship and, therefore, whether amendment 
is allowed or not the court has to -ad- 
judicate on the question of comparative 
hardship of the landlord and tenant. In 
these circumstances, it cannot be said 
that when the plaintiff moved an appli- 
cation for incorporating the facts relat- 
ing to the comparative hardship on 
November 9, 1976, and in pursuance 
thereof when the amended plaint was 
filed on May 5, 1977 it would tanta- 
mount to filing of a new plaint and as 
amendment application was moved be- 
fore the expiry of the five years from 
the date of tenancy, the suit is not 
maintainable, S. 14 (2) of the Act ‘mere- 
ly provides that. relief for eviction 
would not be granted even if the plain- 
tiff succeeds in proving reasonable and 
bona fide necessity unless the court is 
satisfied that having. regard to.all the 
circumstances of the case including the 
question whether other reasonable ac- 
commodation is available to the land- 
lord or the tenant, greater hardship 
would be caused by passing the decree 
than by refusing to pass it. Sub-secs. (2) 
and (3) of Section 14 do not contain any 
grounds for eviction. They merely re- 
strict eviction when the ground of rea- 
sonable ard bona fide necessity under 
Section 13 (1) (h) is established. When 
the plaintiff has incorporated the facts 
relating to comparative hardship, it can- 
not be said that by doing so, he has 
taken a mew ground of eviction. The 
amerdment of plaint by incorporating 
facts regarding comparative hardship 
would relate back to the date of the 
suit originally filed where. new ground 
lis added. After considering the provi- 
sions of S. 13-(1) and cls. (f) and (ff) 
and S. 13 (3A) of the West Bengal Pre- 


mises Tenancy Act (No. XIL of 1956) (as. 


amended by Act XXXIV of 1969), it 
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was observed in R. Banerjee’s case, , AIR 
1975 SC 1146 at p.. 1157: 

` “Institution of a suit earlier has to be 
ignored for this purpose since that was 
not based on grounds covered by cls. (f) 
and/or (ff) and is not attracted by sub- 
section (3A). He begins proceedings on 
these new grounds only when he puts 
in his pleading setting out these 
grounds, In spirit and in letter he in- 
stitutes his suit for recovery on the new 
grounds only on the date on which he 
puts in his new pleading. We cannot be 
ritualistic in insisting that a return of 
the plaint and, a representation thereof 
incorporating amendments is the sacred 
requirement of the law. On the other 
hand social justice and the substance of 
the matter find fulfilment when the 
fresh pleadings are put in, subject of 
course to the three-year interval be- 
tween the transfer and the filing of the 
additional pleading. Section 13 of the 
Amendment Act speaks of suits includ- 
ing appeals.” 


Section 13 (3A) forbids, for a period of 
three years from the date of acquisi- 
tion, suits by mew acquirers of land- 
lord’s interest in premises, for recovery 
of possession on any of the grounds 
mentioned in clause (f) or clause (ff) of 
sub-section (1). In my opinion, Baner- 
jee’s case is not applicable to the facts 
and circumstances of this case. The pro- 
visions of Section 13 (3A) and sub- 
sections (f) and (ff) of the West Bengal 
Premises Tenancy Act are retrospective 
whereas provisions of Section 14 (3) are 


- prospective, In thig case, no additional 


ground has been taken by the plaintiff 
for evicting the defendant. It may be 
‘mentioned here that the order allowing 
the amendment of the plaint was passed 


by the trial court on April 24, 1977. 
The defendant was not at al 
aggrieved against that order and the 


amended plaint was filed on May 5, 1977. 
In this case, the tenancy commenced 
from March 30, 1972 and the amended 
plaint ‘was filed on May 5, 1977 and 
thus, on this date, five years from the 
commencement of the tenancy had al- 
ready expired. Even if for the argu- 
ment’s sake, it is assumed that the am- 
ended plaint contained a new ground 
for eviction as contended by the learn- 
ed counsel for the petitioner, still in 
accordance with the decision of their 
Lordships of the. Supreme Court in 
B. Banerjee’s case, the proceeding on 
the new ground had begun when the 
plaintiff had filed. the. amended -plain 
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setting out the new ground covered by 
Section 14 (2) of the Act. In these cir- 
cumstances, it cannot be said that the 
learned Additional Munsif and the 
learned District Judge, Jodhpur, while 
confirming the finding in appeal, have 
exercised their jurisdiction illegally 
when it was held that the maintainabi- 
lity of the suit is not affected by the 
fact of moving an amendment applica- 
tion on November 9, 1976, and obtain- 
ing an order for the amendment of the 
plaint in consequence whereof the am- 
ended plaint was filed on May 5, 1977. 

7. In. this view of the matter, it is 
not necessary to discuss in detail the 
other two authorities cited by the learn- 
ed counsel for the petitioner. 

8. For the reasons mentioned above, 
the decision on issue No. 10 calls for 
no interference by this Court. 

9. No other point was raised by any 
of the parties before me. 

10. The result is that these revision 
applications have no force and are ac- 
cordingly dismissed. Having regard to 
the circumstances of the case, the par- 
ties are left to bear their own costs of 
these revision applications. 

Revision applications dismissed. 
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Bhopal Singh and others, Petitioners 
, V. Bhagwat Singh, Non-Petitioner. 

Civil Revn. No. 203 of 1977, D/- ce 
1979.* 

Civil P. C. (5 of 1908), S. 9 — Ex- 
pressly barred — Exclusive jurisdiction 
of Revenue Courts — Agricultural land 
— Sale deed executed by father with- 


out legal necessity — Suit for cancella- ` 


tion of sale deed and restoration of pos- 
session — Cancellation of sale deed is 
the main relief and restoration of pos- 
session is incidental relief — Jurisdic- 
tion of Civil Court to try the suit not 
barred — Such relief cannot be grant- 
ed by Revenue Court — Civil Revn. 
No. 153 of 1971, D/- 29-7-1971 (Raj) 
Held not good law after AIR 1971 SC 
776. (Paras 13, 14) 
Cases Referred: Chronological Paras 
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AIR 1958 All 
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1938 Mad 822 

1938 Pat 337 
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AIR -1915 Mad 296: 24 Ind Cas 120 
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S. D. Rajpurohit, for Petitioners; Ra- 
jendra Mehta, for Non-Petitioners. 

ORDER:— This application in revi- 
sion by the defendants-petitioners has 
been filed against the order dated Aug. 
1, 1977 passed by the learned Civil 
Judge, Pali, whereby he allowed the 
plaintiff-non-petitioner’s application for 
amendment of the plaint. 


97 
749: 1954 All LJ 341 


— 
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2. The plaintiff-non-petitioner insti- 
tuted a suit for cancellation of a sale- 
deed and possession in the Court of 
Munsif, Pali, on Feb. 22, 1968 against 
defendants Nos, 1 to 4 who are peti- 
tioners before me and defendant No. 5 
who is the father of the plaintiff-non- 
‘petitioner. The case of the plaintiff as 
averred in the plaint is that his father 
during his minority without caring for 
his interest sold agricultural land bear- 
ing khasra No. 125 measuring 99 bighas 
6 biswas situate in village Chatelav, 
Tehsil and District Pali by a registered 
sale-deed on Aug. 18, 1965, that the 
sale was made by his father (defendant 
No. 5) without thinking for the benefit 
of his person and property at the insti- 
gation of defendants Nos. 1 to 4 (peti- 
‘tioners) and as such, the registered 
sale-deed ig illegal and not acceptable 
to him and is liable to be cancelled. 
According to the plaintiff, the suit land 
was worth Rs. 10,000 but it was sold by 
his father for Rs. 2,000 though in fact, 
nothing was paid by the defendants- 
vendees to the defendant-vendor, the 
father, According to the plaintiff, this 
was done by practising fraud, In para 7 
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ef the plaint, it was stated by the plain- 
tiff that the defendants-vendees did not 
pay even Rs. 2,000 to the defendant- 
‘vendor and the payment of Rs. 2,000 
was got admitted by him, that he had 
received this sum as back as four years 
preceding the date of registration. On 
the basis of these facts, it was alleged 
in the plaint that the suit land was 
transferred without consideration and 
as such, the plaintiff is not bound by 
the same. In these circumstances, it 
was prayed that (i) the sale-deed dated 
Aug. 18, 1965 which is in respect of the 
- plaintiff's land bearing khasra No. 125 
may be cancelled and its possession may 
be restored to him, The suit was resist- 
ed by the defendants-petitioners on va- 
rious grounds. It was pleaded that the 
suit as framed was exclusively triable 
by a Revenue Court, It was contended 
in the written statement that as- the 
‘plaintiff has alleged in the plaint that 
the sale is void and was claiming pos- 
session of the agricultural -land by 
treating the defendants-petitioners as 
trespassers, the suit was not cognizable 
by a Civil Court. 


3. Issue No, 2 framed by the trial 
court covering the objection relating to 
the jurisdiction of the court. This issue 
was decided by the trial court against 
the defendants-petitioners on Dec. 7, 
1974 holding that the suit is cognizable 
by a Civil Court. Aggrieved by the 
aforesaid order, the defendants-petition- 
ers preferred S. B. Civil Revision No. 
114 of 1975, petitioner Bhopalsingh and 
others v. Non-petitioners Bhagwansingh 
and others, in this court. During the 
course of arguments, learned counsel 
for the plaintiff submitted an applica- 
‘tion for the amendment of the plaint. 
In that application, the plaintiff sought 
permission for the amendment of the 
plaint under O. VI, R. 17 read with 
5. 151, C.P.C. to delete the allegations 
contained in para 7 of the plaint. This 
court, vide its order dated Jan. 20, 1977, 
allowed the revision application in part 
and set aside the order dated Dec. 7, 
1974 and the case was sent back for dis- 
posal of issue No, 2 relating to the 
jurisdiction afresh after deciding the ap- 
plication under O. VI, R. 17, read with 
5. 151, C.P.C. In pursuance of the 
aforesaid order of this court, the defen- 
dants-vendees submitted reply to the 
application of the plaintiff for. amend- 
ment of the plaint and contested it prin- 
cipally on the ground that if para No, 7 
is deleted, the nature of the suit would 
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-be changed and that would adversely 
affect the issue regarding the jurisdic- 
tion and as such, the amendment should 
not be alowed, The defendants sub- 
mitted an application on July 15, 1977 
Stating therein that before disposing of 
the application for amendment of the 
plaint, issue No, 2 regarding the juris- 
diction of the Civil Court in its pre- 
sent form may be heard and disposed of 
first, The learned Civil Judge dismissed. 
that application and heard arguments 
on the application for the amendment 
of the plamt. The application for the 
amendment of the plaint was allowed 
by the learned Civil Judge on Aug. 1, 
1977 on payment of Rs. 100 as costs to 
the defendants-petitioners within a 
week or to deposit the same and it was 
ordered that on this being done, per- 
mission ig accorded for deleting para 
No. 7 of the plaint, 

4. Being dissatisfied by the aforesaid 
order dated August 1, 1977, the petition- 
ers have preferred this revisional ap- 
plication, 

5. It may be stated here that issue 
No. 2 framed by the trial court, when 
translated into English, reads as under: 


“Whether the suit is mot triable by 

this Court (Civil Court)?” 
While deciding the application for the 
amendment of the plaint, the learned 
Civil Judge held the suit to be triable 
by a Civil Court. 

6. I have heard Mr. S. D, Rajpuro- 
hit, learned counsel for the petitioners 
and Mr. Rajendra Mehta, learned coun- 
sel for the mon-petitioner and have also 
carefully gone through the record of 
the case. 


7. The learned Civil Judge decided 
application for the amendment of the 
plaint first without deciding issue No, 2 
relating to the jurisdiction of the Civil 
Court to try the suit as this court in 
the aforesaid S. B, Civil Revision No. 
114/75 against the order of the Civil 
Judge, Pali dated December 7, 1974, by 
which he decided the issue No. 2 in fav- 
our of the plaintiff and against the de- 
fendants, directed that issue relating to 
jurisdiction should be decided afresh 
after deciding the pplication under 
O. VI, R. 17, C.P.C. 

8. In view of the arguments raised 
before the learned Civil Judge for tbe 
purpose of deciding the application for 
the amendment of the plaint, he, as 
stated above, also recorded a finding 
that the suit is cognizable by a Civil 
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Court and as it was/is cognizable “by 
a Civil Court, he permitted the plaintiff 
to amend the plaint by deleting its para 
No, 7.. 


§ Mr. S. D. Rajpurohit, learned: 
counsel for the. petitioners, in this revi- 
sion assailed the order of the learned 
Civil Judge permitting the ‘amendment 
of the plaint on the ground that the 
plaint in the suit in an unamended 
form, was not triable by a Civil Court 
and, therefore, the Civil Court had no 


jurisdiction to allow the application for’ 


amendment of the plaint. Learned coun- 
sel submitted that the suit was cogniz- 
able by a Revenue Court and, therefore, 
the order of the Civil Court allowing 
amendment of the plaint is, without. 
jurisdiction. In support of his arguments,. 
learned counsel urged that according to 
the averments made im the plaint, the 
transaction of sale dated Aug. 18, 1965 
in respect of which cancellation - is 
sought, is void, and as the sale is void, 
the main relief in the suit is for pos- 
session of the agricultural land, bear- 
ing khasra No, 125, which can only be. 
granted by a Revenue Court. In order 
to show that the transaction of sale is. 
void, Mr. Rajpurohit drew my attention 
to the following facts: < 


(1) Want of consideration of sale, 


(2) No permission was obtained by 
the plaintiffs father for -selling the 
minor son’s property who is plaintiff in 
the trial court, as required by S. 8 (2): 
of the Hindu Minority and Guardian- 
ship. Act (No. XXXII of 1958). 


According to the learned counsel, even 
if the transaction of sale is voidable, as. 
the plaintiff demanded possession from 
the defendants-vendees, he treated the 
transaction of sale to be void and as. 
such no declaration to the effect that. 
transaction of sale is void, is at all ne- 
cessary. Learned counsel for the peti- 
tioners placed strong reliance on Hanu- 
manthappa v. Seethyya and Co., AIR 
1949 Mad 790 (FB), H. C. Khan v. Purni 


Agrawallani, AIR 1953 Assam 102 and- 


Debi Sahai v. Ganga Sahai, AIR 1954 
All 749 to show that a court which has 
no jurisdiction to. entertain a suit, is 
not competent to allow.an amendment 
of the plaint, which, if granted, would 
bring the suit within the jurisdiction. As 
regards the argument that. by demand- 
ing possession, the transaction of sale 
even if voidable has become void, and 
no declaration to declare it as such is 


necessary, he invited my attention to- 


1 
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Chauhan v. Ram Sarup; 42 Ind Cas 27: 
(AIR 1917 Oudh 40), Muthukumara. 
Chetty v. Anthony Udayan, 24 Ind Cas 
120: (AIR. 1915 Mad 296), Bijoy Gopal 
Mukerji v. Krishna Mahishi Debi, (1907) 
ILR 34 Cal 329, Sivanmalai Goundan v. 
Arunachala Goundan, AIR 1938 Mad: 822 
and Jagdamba Prasad v. Anandi Nath, 
ATR 1938 Pat 337. During the course 
of arguments, the learned counsel also 
made reference to Chandanmal v. Da- 
war, 1954 Raj LW 184, Shankarlal v. 
Dhulilal, 1963 Raj LW 310, Asala v. 
Narain, 1963 Raj LW 323, Rooda Ram 
v. Rattu Ram, 1972 Raj LW 532, Jagan - 
Singh v. Choteylal, 1973 Raj LW 674 
and an unreported decision in Civil 
Revn. No. 153 of 1971, Longram v. Jai- 
palsingh decided on 29-7-71 (Raj), which 
has: been mentioned in para 10: of the 
judgment reported in Shyamkumar v. 
Budhsingh, 1977 Raj LW 131: (AIR 
1977 Raj 238). On the other hand, Mr. 
Rajendra Mehta supported the order 
under revision. He submitted that as the 
plamt stood in an unamended form, the. 
main relief asked for by the plaintiff 
is cancellation of the sale deed dated 
Aug. 18, 1965 and as the sale, made by 
his: father without legal necessity and 
against the interest’ of the plaintiff and 
without obtaining the permission under 
S. 8 (2) of the Hindu Minority and 
Guardianship Act, it:is voidable and 
until the sale deed’ is cancelled, the 
plaintiff will not be entitled to any 
other relief. He submitted that relief 
relating to restoration of possession is 
incidental: to the main relief of can- 
cellation of the sale deed and it is con- 
sequential or ancillary one. My atten- 
tion was drawn to Raghubanchamani v. 
Ambica Prasad, AIR 1971 SC- 1776, 
wherein it was held that an. alienation 
by the Manager of the joint Hindu fa- 
mily even without legal necessity is 
voidable and not void. He submitted 
that in view of the decision of the Sup- 


_Teme Court, Longram’s: case (supra) is 


not a good law. On the basis of the de- 
cision reported: in Babulal v. G. S. Ha- 
shmi, AIR 1958 All 97 and Shobha v. 
Mahale, AIR 1969 Bom 370, he contend- 
ed that the learned Civil Judge could 
permit the amendment of the plaint 
even if he has no jurisdiction to enter- 
tain the suit as originally instituted. He 
further urged that in the circumstances 
of this case, the main relief which the 
plaintiff has prayed, is caricellation’ of 
the sale deed, which can only be grant- 
ed by a Civil Court Mr. Mehta refgr- 
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red to Lalsingh v., Tejsingh, 1971 WLN 
674: (AIR 1972 Raj 187) and Shyam- 
kumar’s case (AIR 1977 Raj 238). 


10. As the learned counsel for the 
petitioners, as stated above, has assailed 
the order permitting to amend the 
plaint on the ground that the suit is 

triable by a Revenue Court and, 
` therefore, the Civil Judge could not al- 
low the application for amendment of 
the plaint, it has become necessary for 
me to decide this point first. I specifi- 
cally put to the learned counsel for the 
petitioners that if this point is decided 
in the revision, it will affect the deci- 
sion of issue No. 2. 


11. Appearing for the petitioners Mr. 
S. D. Rajpurohit submitted that in view 
of the submissions made by him, the 
decision on the question of jurisdiction 


of the Civil Court may be 
given and the consequences en- 
suing therefrom will be accept- 


able to the defendants-petitioners, In 
these circumstances, I propose to decide 
the point of jurisdiction of the Civil 
Court in this revision. 


12. It is not disputed by the learned 
counsel for the parties that the question 
of jurisdiction is to be decided on the 
basis of the averments made in the 
plaint and all the allegations made 
therein should be considered in order to 
decide the question whether the suit 
is exclusively triable by a Revenue 
Court. It is well settled that it is the 
substance of the plaint and the true na- 
ture of the suit, that has to be seen for 
the purpose of determining the question 
of jurisdiction, A perusal of the plaint 
shows-that it has been alleged by the 
plaintiff that his father (defendant No. 
5) had sold the agricultural land along 
with well, described in para 1 of the 
plaint, to defendants Nos. 1 to 4 (peti- 
tioners) without legal necessity and 
without caring for the benefit of his 
person and property. In para 5, it has 
‘also been stated that in fact the market 
value of the agricultural land and well 
is Rs. 10,000 and the consideration which 
is alleged to have been paid is Rs. 2,000 
only. Para 7 of the plaint has been 
ordered to be deleted by the impugned 
order, It was stated that, in view of the 
facts stated therein, the sale was exe- 
cuted without consideration and the 
plaintiff is not bound by it. In these 


circumstances, it was prayed in para 15` 


of the plaint that the sale deed dated 
August 18, 1965, in respect of the plain- 
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tiffs land and well, bearing khasra No, 
125, may be cancelled and possession 
of the land in question may be del- 
vered to him. It is, therefore clear to 
my mind that the main relief which 
the plaintiff is seeking in the suit is 
about the cancellation of the gale deed 
dated August 18, 1965. Cancellation of 
the aforesaid sale deed is the main ob- 
ject of the suit and the plaintiff can- 
not be held entitled to the restoration 
of possession of the agricultura] land 
and well in respect of which the sale 
deed was executed by defendant No. 5 
in favour of defendants Nos. 1 and 4 
until it is cancelled. 


12-A. I may here read S. 31 of the 
Specific Relief Act, 1963, which is as 
follow: - 


“Any person against whom a writ- 
ten instrument is void or voidable, and 
who has reasonable apprehension that 
such instrument, if left outstanding 
may cause him serious injury, may sue 
to have it adjudged void or voidable; 
and the court may, in its discretion, so 
adjudge it and order it to be delivered 
up and cancelled.” 


In Lalsingh’s case (AIR 1972 Raj 173), 
it was held by Jagatnarayan, C. J., that 
the relief of cancellation of a sale-deed 
or a decree to that effect can only be 
granted by a Civil Court and not by a 
Revenue Court, In that case, a suit was 
filed for declaration that the sale deed ` 
executed by the plaintiffs’ father, was 
not binding on them and for possession 
over the land sold under sale deed. The 
point canvassed before the Court was 
whether the suit was for cancellation 
of sale deed or not. The learned Chief 
Justice came to the conclusion that the 
suit was for cancellation of the sale deed 
and it is necessary to get it cancelled 
before one can be entitled to the pro- 
perty disposed of by it. To quote the 
learned Chief Justice (at p. 138): 


“The relief of cancellation of a sale- 
deed or a decree can only be granted 
by a Civil Court and not by Revenue 
Court.” 


12-B. In Shyamkumar’s case (AIR 
1977 Raj 238), the plaintiff filed a suit 
alleging that he is the owner in pos- 
session of the suit land and that defen- 
dant No. 4 purporting to act as the 
holder of a power of attorney from the 
plaintiff, has executed a sale deed in 
favour of defendants Nos. 1 to 3 of the 
land belonging to plaintiff. The case of 
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the plaintiff in that case further was 
that defendant No. 4 was neither ap- 
pointed by the plaintiff nor was he the 
holder of the power of attorney from 
the plaintiff and consequently the sale- 
deeds are void, inoperative and of no 
effect and therefore they should be can- 
celled and the defendants be restrained 
by permanent injunction from interfering 
with the plaintiffs possession over the 
suit land. An objection was raised 
that the suit was not triable by a 
Civil Court but was cognizable by a 
revenue court. Sachar, J. after exa- 
mining important cases of this Court 
on the point, observed as under (at 
page 242): 

“In my view the main relief there- 
fore that the plaintiffs are seeking in 
the present case is a relief for cancel- 
lation of the documents of the sale 
deeds ..,....... The relief of perpetual in- 
junction and others are incidental to 
the main relief, and will follow asa 
consequence to the finding of the court 
with regard to the relief of cancellation 
of the sale-deed or otherwise.” 


Sachar, J., also observed that in Jagan- 
singh’s case 1973 Raj LW 674 a sale 
deed was undoubtedly void because of 
prohibition in the statute and therefore 
the main relief claimed in the suit was 
for possession and hence triable by a 
Revenue Court. The learned Judge 
distinguished Jagansingh’s case on the 
ground that the main relief in that case 
was for possession. C. M. Lodha, J., 
as he then was, in Jagansingh’s case, 
however, made the following observa- 
tions: : 

“If the instrument is voidable and 
the avoidance of the same is necessary 


the relief for cancellation of the instru- 
ment is indispensable and in that case 


the Revenue Court can give mo relief 











as long as the sale-deed is not cancel- ` 





led. But the position would be dif- 
ferent if the instrument is alleged to 
be or proved to be void, ab initio, In 


that case it would not be mecessary to 
avoid the document and merely by 
proving that it was a void document, 
the plaintiff would certainly get the 
possession of the property without can- 
cellation of the sale-deed.” 
(underlining is mine) 
The learned Judge in Jagansingh’s case 
took note of the provisions of Section 
31 of the Specific Relief Act, 1963. He 
held that the suit was triable by Revenue 
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Court on the ground that the main 
relief claimed by the plaintiff in that 
suit was for possession. 


13. In view of the decision in 
Raghubanchamani’s case AIR 1971 SC 
776, the sale-deed made by the plain- 
tiff’s father, who is defendant No. 5, in 
favour of the defendants Nos. 1 and 4 
(petitioners) is voidable as according 
to the plaintiff it was without legal 
necessity and under Section 31 (1) of 
the Specific Relief Act, when the plain- 
tiff has reasonable apprehension that the 
sale-deed if left outstanding, may cause 
him serious injury, it became mecessary 
for him to have it adjudged, void or 
voidable. The cancellation of the sale- 
deed, being the main relief in the suit, 
can only be granted by a Civil Court. 
Learned counsel for the petitioners can- 
not, in my opinion, derive any benefit 
from the decision in Jagansingh’s case 
1973 Raj LW 674. In Longram’s case 
Civil Revn..No. 153 of 1971, D/- 29-7- 
1971 Raj) (supra) the learned Judge 
took the view that the sale by the 
father of undivided coparcenary -pro- 
perty is void in the absence of the 
legal necessity and the prayer for can- 
cellation of the sale-deed is not very 
material, and further that the suit was 
essentially for possession of agricultural 
land. The sale by the father of the 
plaintiff in the case before me is void- 
able according to the decision in Raghu- 
banchamani’s case AIR 1971 SC 776. I 
regret my inability to agree with the 
view taken in Longram’s case and it is 
no more a good law after Raghubancha- 
mani’s case, 


14. It, therefore, follows that the 
main relief which the plaintiff has ask- 
ed for in the suit is of cancellation of 
the sale-deed executed by his father 
on August 18, 1965 and the incidental 
relief regarding restoration of posses- 
sion will follow as a consequence to 
the finding of the Civil Court relating 
to the relief of the cancellation of the 
sale-deed. In these circumstances, in 
my opinion, the learned Civil Judge 
while allowing the application for 
amendment of the plaint by deleting 
paragraph 7 of the plaint, rightly held 
that the suit of the plaintiff is cogni- 
zable by a Civil Court. In these cir- 
cumstances, I do not consider it neces- 
sary to express any opinion on the 
question whether a court which has no 
jurisdiction to entertain a suit, can 











= 
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allow an amendment of the plaint. I 
must state that there is divergence of 
judicial opinion on the point, though 
this court in Gangabux v. Ayodhya- 
prasad 1954 Raj LW 583 took the. view 
that where the court has no jurisdic- 
tion in the suit as originally valued 
but the plaintiff puts in an amendment 
relinquishing part of his claim and thus 
bringing it within the jurisdiction of 
the court, such an amendment could 
not be allowed and the plaint must 
be rejected. The same Judge, ‘in 
Kunhan Mal v. Kamdar Thikana Siryari 
1959 Raj LW 175: (AIR 1959 Raj 146) 
observed: 


“It is true that if the suit as framed 
were beyond the jurisdiction of the 
lower courts, they would have had no 
jurisdiction to make any amendment.” 


Be that as it may, the suit, out of 
which this revision arises, has been 
held by me to be cognizable by a Civil 
Court and ag such now it cannot be 
disputed by the learned counsel for the 
petitioners that the Civil Judge had no 
jurisdiction to try the suit as original- 
_ly instituted. . Í 


15. Learned counsel for the peti- 
‘tioners has not disputed the correct- 
ness of the order allowing amendment 
of the plaint on any other ground. 


16. I do not want to encumber this 
judgment by making detailed discus- 
sion of all the authorities, cited by the 
learned counsel for the parties. I have 
tried to decide the question raised be- 
fore me by appreciating the relevant 
decisions having bearing on it. 


17. The net result of the exercise 
done hereinabove is that no ground for 
interference with the order under revi- 
sion is made out, and as such it must 
be dismissed. ' - 


17-A. I, accordingly, dismisg the 
revision without any order as to costs. 


18, Before parting with the case, I 
wish to make it clear that nothing said 
in the foregoing part of this judgment 
would debar the trial court from de- 
termining the points in controversy 
between the parties on merits in ac- 
cordance with law. 


N Revision dismissed. 
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DWARKA PRASAD J. 

Sumer Singh, Petitioner v. The Mun- 
siff and Judicial Magistrate First Class 
Khetri and another, Respondents, 

Civil Writ Petn. No. 543 of 1978, D/- 
21-3-1979. 

Rajasthan Panchayat and Nyaya Pan- 
chayat Election Rules (1960) R. 80 (2) — 
Annexures to election petition — Defect 
in verification — Not fatal. 


Defect in verification of the annexures 
to the election petition is not fatal. In 
the absence of any similar provision as 
is contained in sub-r. (2) of R. 79 which 
makes the making of the deposit of the 
amount of security for the costs of the 
opposite party along with the election, 
petition mandatory, it cannot be said 
that the election petition should 
be dismissed for want of verifica- 
tion or for any defect in the verifica- 
tion. The defect in the verifica- 
tion either in the election petition or 
in the Schedule or annexures attached 
thereto may be allowed to be removed 
in the same manner as such defect could 
be removed in the case of pleadings un- 


der the Code of Civil Procedure. (Para 2) 
Cases Referred: Chronological Paras 
ATR 1964 SC 1545 " 2 


N. L. Tibrewal, for Petitioner; 
Tyagi, for Respondent No. 2. 


ORDER :— The short question raised 
in this writ petition is as to whether the 
election petition filed by respondent 
Rameshwar before the Munsiff, Khetri 
should have been dismissed on account 
of the defect that the annexures to the 
said election petition were not verified 
in accordance with the provisions of sub- 
rule (2) of Rule 80 of the Rajasthan 
Panchayat and Nyaya Panchayat 
Election Rules, 1960 (hereinafter re- 
ferred to as “the Rules”). The res- 
pondent Rameshwar filed an election 
petition against the petitioner Sumer 
Singh under Rule 78 of the Rules, in the 
court of the Munsiff Khetri, challenging 
the election of the petitioner to the office 
of Sarpanch of the Gram Panchayat, 
Nagli Saledi Singh. There is no dispute 
that the election petition was properly 
verified but the only defect pointed out 
by the petitioner was that.the annexures 
to the election petition were not verified 
by the respondent Rameshwar. Rule 80 
of the Rules provides that the election 
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S. P. 
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petition shall contain a concise state- 
ment of the material facts on which the 
petitioner relies, and shall be signed by 
the petitioner and verified by him in the 
manner laid down in the Code of. Civil 
Procedure, 1908 for the verification of 
pleadings. Sub-rule (2) of Rule 80 lays 
down that any schedule or annexure to 
the election petition shall also be signed 
by the petitioner and verified by him in 
the same manner as the election petition. 
Rule 83 of the Rules makes the proce- 
dure provided in the Code of Civil Pro- 
cedure 1908 with regard to civil suits, 
applicable to the hearing of the election 
petitions filed under the Act, subject te 
certain modifications -specified in that 
rule, 


2. A question relating to the defect in 
the verification of an election petition, 
presented under the .Representation of 
the People Act, 1951 came up before 
their Lordships of the Supreme Court in 
Murarka Radhey Shyam Ram Kumar v. 
Roop Singh Rathore, AIR 1964 SC 1545. 
It was urged that the defect in the veri- 
fication was fatal, because of the non- 
compliance with the provisions of S. 83 
(1) (c) of the Representation of the Peo- 
ple Act, 1951. Their Lordships of the 
Supreme Court held in Murarka Radhey 
Shyam’s case that a defect in the verifi- 
cation of election petition, which has to 
be made in the manner laid down in the 
Code of Civil Procedure for the verifica- 
tion of the pleadings, is not fatal and that 
such a defect in the verification could be 
removed in accordance with the princi- 
ples contained in the Code of Civil Pro- 
cedure. It may be pointed out that there 
is no provision in the Rules to the effect 
that if the verification is absent or is de- 
fective, then the election petition shall 
be liable to be dismissed. Although, in 
sub-rule (2) of the Rule 79 of the Rules, 
it has been provided that if the security 
for the costs of the opposite party is not 
deposited along with the election peti- 
tion, then the said petition shall be deem- 
ed to have not. been presented. In the 
absence of any similar provision, as is 
contained in Sub-rule (2) of Rule 79, 
which makes the making of the deposit 
of the amount of security for the costs 
of the opposite’ party along with the 
election petition, mandatory, it cannot be 
said that the election petition should be 
dismissed for want of verification or for 
any defect in the verification as there is 
no provision corresponding to the pro- 
vision made for depositing security for 
costs. In my view, the defect in the veri- 
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fication, either in the election petition 
or in the schedules or annexures attached 
thereto may be allowed to be removed 
in the same manner as such defect could 
be removed in the case of pleadings 
under the Code of Civil Procedure. 

3. In this view of the matter, the 
order passed by the learned Munsiff is 
completely in accordance with law and 
there is no reason to interfere with the 
same. No other point has been argued 
before me. 

4. In the result, the writ petition has 
no merit and is dismissed. The parties 
are left to bear their own costs of the 
proceedings in this court. i 

; : Petition dismissed. 
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Jamna Lal, Petitioner v. Legal Repre- 
sentatives of Khemraj Nathulal and 
others, Respondents. 


Civil Revn. No. 523 of 1976, D/- 26-2- 
1979.* 

(A) Civil P. C. (5 of 1908), O. 22 — Ap- 
Plicability of the Order — Provisions of 
o. 22 do not apply to revision applica- 
tions. (Para 8) 

(B) Civil P. C. (5 of 1908), S. 151 — In- 
herent power and jurisdiction — In- 
herent powers — When can þe invoked 
— Application for exercise of inherent 
powers, if necessary. ) 


Section 151 applies only to the exer- 
cise of: jurisdiction where once the mat- 
ter is properly before the Court and does 
not confer jurisdiction to entertain:a pro- 
ceeding but only saves the inherent juris- 
diction. Inherent powers of the Court are 
generally invoked by moving an applica- 
tion. It follows, therefore, that an ap- 
plication for invoking the powers under 
S. 151 amongst others, may be made for 
the ends of justice. The inherent powers 
are to be used only to secure the ends of 
justice or to prevent abuse of the pro- 
cess of the Court. (Para 8-A) 


(C) Civil P. C. (5 of 1908), Ss. 151. and 
115 — Revision — Application for im- 
pleading legal representatives in revision 
— No specific provision for making such 


_ application in revision — Limitation of 3 





*(Against Judgment and decree of Janki 
Vallabh Joshi, Munsif Magistrate Mavli, 
D/- 11-10-1976.) 
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years not applicable — Reasonable. de- 
lay — Delay in making application — 
“Absence of "aatistaciory explanation for 
delay — Petitioners found guilty of neg- 
ligence — High Court declined to exer- 
cise discretionary powers under S. 151. 
AIR 1972 All 504 (FB) Dissented from — 
(Limitation Act (36 of 1963), Art. 137). 
(Paras 9, 10, 10A, 14, 15) 
(D) Civil P. C. (5 of 1908), S. 115 — 
Revision — Joint decree of possession in 
favour of some persons inclusive of non- 
petitioner N — N died during pendency 
of revision — As legal representatives of 
N were not brought on record within a 
reasonable time the revision application 
abated against him — In absence of legal 
representatives of N, the joint decree 
cannot, in any way, be modified directly 
or indirectly. Hence High Court refused 


to proceed with the revision. (Para 19) 
Cases Referred: Chronological Paras 
AIR 1978 Raj 16 17 
AIR 1977 SC 282 13 
ILR (1973) 1 Punj 491 6, 15 
AIR 1972 SC 1181 1? 
AIR 1972 All 504: 1972 All LJ 603 

(FB) 3 6, 13, 15 
AIR 1972 Ker 116 15 
AIR 1971 Delhi 65 7, 8, BA 
ILR (1970) 20 Raj 493 6, 15 
AIR 1967 Ker 135 15 
AIR 1966 SC 1427 17 


AIR 1966 All 530: 1966 All LJ 438 6, 13 
AIR 1963 SC 1901: 1964 All LJ 109 17 
AIR 1962 SC 89 17 
ILR (1961) 11 Raj 793 17 
AIR 1953 Raj 69 7, 8, 8A, 13, 15 
AIR 1953 Raj 169 (FB) 7, 8, 8A, 10, 13, 15 
AIR 1948 Oudh 84 7, 8, 8A, 13, 15 
AIR 1939 Oudh 277 6, 15 
AIR 1936 Mad 336. 16 
Rajendra Mehta, for Petitioner; S. C. 
Bhandari, for Respondents. 
. ORDER :— This revision application 
comes up for orders on the application 
submitted by the petitioners on Dec. 19, 
1977 for substituting the legal representa- 
tives of the non-petitioner No. 1/1 Nathu- 
lal. 


2. It is necessary to ~ 
facts. 


3. The plaintiffs Khemraj and Vanraj 
instituted a suit against the petitioners 
and Amarchand, who is non-petitioner 
No. 3 in this revision, on June 16, 1966, 
for permanent injunction, inter alia, on 
the ground that the defendants were in- 
tending to dispossess them from a ‘Bara’ 
(property in suit), described in para 1 of 
the plaint. According to the plaintiffs, 


recount a few 
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they were owners in possession of the 
‘Bara.’ This suit was registered as Civil 
Suit No. 86 of 1966. On the application of 
the plaintiffs,,an ex parte interlocutory 
injunction was granted. The defendants 
contested the suit. The ex parte interlo- 
cutory injunction was also resisted. While 
the aforesaid suit was pending, the plain- 
tiffs filed another suit for possession 
against the defendants.on July 21, 1966 
under S. 6 of the Specific Relief Act, 
1963. It was stated by the plaintiffs that 
the defendants had dispossessed them. 
during the pendency of the earlier suit 
No. 86 of 1966. It was, therefore, pray- 
ed by the plaintiffs that they may be re- 
stored the possession of the ‘Bara’ in suit. 
This suit was registered as Civil Suit 
No. 95 of 1966. On Aug. 31, 1966, an ap- 
plication under S. 10 C. P. C. for staying 
its proceedings was filed. The learned 
Munsif, Mavli, by his order dated Oct. 
10, 1966, ordered the consolidation of the 
two suits, mentioned above. It has been 
stated by the petitioners that despite the 
order of the consolidation, separate order- 
sheet continues to be recorded in Civil 
Suit No. 95 of 1966 and the file of Suit 
No. 85 of 1960 was tagged with the file 
of the later suit. After trial, the learned 
Munsif, Mavli decided both the suits by 
his judgment dated October 11, 1976. 
Learned Musiff, decreed the suit of the 
plaintiffs for possession and ordered 
that the defendants should deliver pos- 
session of the property in suit within two 
months to the plaintiffs. Against that 
judgment and decree, defendants Nos. 2 
to 5 have preferred this revision under 
S. 115 C. P. C. 


4. During the pendency of the suits, 
one of the plaintiffs Khemraj died and 
his legal representatives non~petitioner 
No. 1/1 Nathulal, non-petitioner No. 1/2 
Roshanlal and non-petitioner No. 1/3 Smt. 
Kanchandevi were brought on record, 
Smt. Kanchandevi also died and her legal 
representatives are 3/1 Manju Kumar, 
3/2 Dinesh Kumar, 3/3 Madhu and 3/4 
Devendra Kumar. During the pendency 
of this revision. Khemraj’s legal represen- 
tative, non-petitioner No. 1/1 Nathulal 
died on March 1, 1977. Learned counsel 
for the petitioners submitted an applica- 
tion on Dec. 19, 1977; which was also 
signed by one of the petitioners Kailash- 
chandra, stating that non-petitioner 
No. 1/1 Nathulal had died on March 1, 
1977, that the petitioners came to know 


. about his death on Dec. 6, 1977 and that 


array of the 
representatives, 


in order to complete the 
parties, Nathulal’s legal 
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whose names are mentioned in para 2 
of the application, may be brought on 
record and the cause title of the revision 
may be corrected. This application was 
supported by the affidavit of the peti- 
tioner Kailashchandra. This application 
was opposed by the learned counsel for 
the plaintiffs by filing a reply dated 
Sept. 18, 1978. It was stated in the reply 
that the application for impleading the 
legal representatives of deceased-non- 
petitioner No. 1/1 Nathulal having been 
filed as late as more than nine months 
after the death of Nathulal, may be dis- 
missed. It was also mentioned in the re- 
ply that the revision may be dismiss- 
ed as deceased Nathulal was a necessary 
party in the revision. In support of the 
reply, an affidavit of the plaintiff Van- 
raj dated Sept. 12, 1978 was filed, inter 
alia, controverting the fact that the peti- 
tioners came to know about the death of 
non-petitioner No. 1/1 Nathulal ‘for the 
first time on Dec. 6, 1977. The petitioners 
submitted a reply dated Sept. 28, 1978 by 
way of rejoinder. This was also support- 
ed by an affidavit of one of the peti- 
tioners Kailashchandra. A supplementary 
affidavit of the non-petitioner No. 2 Van- 
raj dated Nov. 5, 1978, was submitted on 
Nov. 20, 1978. It may be stated here that 
on Aug. 2, 1978, it was ordered that the 
notice of the application be issued to the 
Tegal representatives of the deceased 
Nathulal Nobody appeared on behalf of 
the legal representatives of the deceased 
Nathulal despite service of notice. 


5. I have heard Mr. Rajendra Mehta 
for the petitioners and Mr. S. C. Bhan- 
dari for the non-petitioners. 


6. Mr. Rajendra Mehta, vehemently 
argued that the provisions of O. XXII, 
C. P. C. do not apply to revision applica- 
tions and that the application for sub- 
stitution of the heirs/legal representa- 
tives in revision is an application under 
S. 151 C. P. C. and the period of limita- 
tion for bringing the heirs/legal repre- 
sentatives of deceased opposite party in 
revision is three years, under Art. 137 of 
the Limitation Act, 1963 (for short ‘the 
Act’ hereafter). He therefore, contended 
that as non-petitioner No. 1/1 died on 
March 1, 1977 and the application for the 
substitution of the legal representatives 
having been made on Dec. 19, 1977 ig 
within limitation as three years time had 
not expired after the death of Nathu- 
lal Mr. Rajendra Mehta placed strong 
reliance on Kazim Husain v. Pearey Lal 
AIR 1939 Oudh 277. Union of India v. 
Seth Shanti Sarup AIR 1966 All 530, 
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Girish Chandra v. Radhey Shyam ILR 
(1970) 20 Raj 493, Chandradeo Pandey v. 
Sukhdeo AIR 1972 All 504 (FB) and Dula- 
singh v. Union of India ILR (1973) 1 Punj 
491. 


7. Mr. Bhandari, learned counsel for 
the plaintiffs-non-petitioners did not’ dis- 
pute that O. XXH, C. P. C. is not/ap- 
plicable to the application for impleading 
legal representatives in revision but he, 
however, contended that the petitioners 
have submitted the application for im- 
pleading the legal representatives of the 
deceased Nathulal with inordinate delay 
and as such they are guilty of negligence 
and revision being discretionary remedy, 
discretion should not be exercised in fav- 
our of the petitioners. He further sub- 
mitted that there was no sufficient cause 
for not making the application within 
reasonable time and that the delay has 
not been satisfactorily explained. He in- 
vited my attention to Khuda Bux Khan 
v. Maha Nand, AIR 1948 Oudh 84, 
Kanhiyalal v. Mangalsingh AIR 1953 Raj 
69, Babulal v. Mannilal, AIR 1953 Raj 169 
(FB) and Union of India v. Ganga Dutt 
AIR 1971 Delhi 65. He also argued that 
S. 151 C. P.C. does not provide for any 
application and as such Art. 137 of the 
Act is not attracted. He urged that in- 
herent powers of the Court under S. 151 
C. P. C. are also discretionary and they 
have to be exercised judicially having 
regard to the facts and circumstances of 
a particular case. According to the learn- 
ed counsel, a litigant applying for revi- 
sion or for bringing legal representatives 
on record in a revision petition is expect- 
ed to be vigilant with the prosecution of 
his case and what is reasonable time is 
a question of fact to be determined by 
the court in each case. The right to com- 
mence proceedings or continue them may 
be there in a party but if that right is 
exercised in a manner which clearly 
spells out laches the Court would be re- 
luctant to exercise discretion in favour 
of such a party. 


8 It is well settled that O. XXI, 
C. P. C. does not apply to revision ap- 
plications. A Division Bench of this 
Court has followed: the view taken in 
Khuda Bux Khan’s case in Kanhiyalal’s 
case. The decision in Kanhiyalal’s case 
was approved by the Full Bench of this 
Court-in Babulal’s case. In Union of 
India’s case, a Division Bench of Delhi 
High Court also held that O. XXII, 
C. P. C. does not apply to revision ap- 
plications, 
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8A. S. 151 C. P. C. reads as under :— 

“Nothing in this Code shall be deemed 

to limit or otherwise affect the inherent 
power of the Court to.make such orders 
as may be necessary for the ends of jus- 
tice, or to prevent abuse of the process -of 
the Court.” 
Under this section, inherent powers of 
the Court can be invoked. It applies only 
to the exercise of jurisdiction where once 
the matter is properly before the Court 
and does not confer jurisdiction to en- 
tertain a proceeding but only saves the 
inherent jurisdiction. Inherent powers 
of the Court are generally invoked by 
moving- an application. It follows, there- 
fore, that an application for invoking the 
powers under S. 151 C. P. C. amongst 
others, may be made for the ends of jus- 
tice. The inherent powers saved by the 
section are to be used only to secure the 
ends of justice or to prevent abuse of the 
process of the Court. The power is dis- 
cretionary and in considering the ques- 
tion of propriety in invoking the power 
the Court would take into account seve- 
ral matters e. g., whether the party has 
been diligent and not guilty of neglig- 
ence or laches. In Union of India’s case, 
it was observed as under :— 

“If the law of limitation does not pre- 
scribe a period then Courts entertain 
proceedings on principles of equity and 
“refuse to exercise discretion in favour of 
those who are not diligent. The mere 
existence of aright to move a Court does 
not automatically invest a party with 
the right to get a cause decided in its 
favour if the circumstances of the case 
-show that the party has been negligent.” 
The learned Judges of the Oudh Chief 
Court in Khuda Bux Khan's case observ- 
ed as under :— ; 


“If after the admission of a revision 
application one of the parties dies and 
an application to bring his legal repre- 
sentives on record is not presented with- 
in a reasonable time, the revision ap- 
plication will abate, in the sense that the 
proceedings shall cease unless good cause 
is shown for the delay. The legal repre- 
sentatives of the deceased party are not 
entitled to have their names brought on 
the record as a matter of right if the ap- 
plication asking for it is unduly delayed.” 
(emphasis supplied). 

This Court in Kanhiyalal’s case observed 
as under :— 

“A litigant applying for revision is ex- 
pected to be diligent with the prosecu- 
tion of his case. He should, therefore, 


- tion was dismissed on the 


4 
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come to the Court within reasonable 
time in order that he may get a remedy 
which is discretionary and which he is 
not entitled to claim as a matter of right, 
What is a reasonable time is a question 
of fact and it would depend on the facts 
of each case. No hard and fast rule can 


be laid down as regards the degree of 
diligence to be required in such cases.” 
(underlining is mine) 
In that case, the application for substitu- 
ground that 
delay was inordinate and the petitioner, 
in that case, was guilty of negligence. A 
Full Bench of this Court adopted the 
view taken by the Division Bench and 
in Babulal’s case it was held that the 
petitioner, in that case, was guilty of 
negligence and the discretionary powers 
were not exercised in his favour as he 
was himself to blame for negligence. 


9. In the light of the aforesaid prin- 
ciples, it is to be determined whether the 
petitioners have submitted the applica- 
tion for substitution of the legal repre- 
sentatives of non-petitioner No. 1/1 
Nathulal within reasonable time or not, 
In the application dated Dec. 19, 1977, it 
was stated that non-petitioner No. 1/1 
Nathulal died on March 1, 1977 and that 
the petitioners came to know about hig 
death on Dec. 6, 1977. The application 
was presented after more than nine 
months. A perusal of para 4 of the affida- 
vit of non-petitioner No. 2 Vanraj dated 
Sept. 12, 1978 shows that non-petitioners 
Nos. 1/1, 1/2 and 2 instituted a suit 
against the petitioners which was regis- 
tered as Civil Original Suit No. 67 of 
1969. An application for substitution of 
the legal representatives of the deceased 
Nathulal was submitted on March 25, 
1977 and a copy of that application was 
supplied to the petitioners (defendants 
in that suit) on the same day. April 27, 
1977 was fixed for their reply. The trial 
court, in that suit, by its order dated 
Oct. 13, 1977, ordered for bringing the 
legal representatives of Nathulal on re- 
cord, as defendants in that suit, had no 
objection to it. In view of these aver- 
ments, it is clear -that the petitioners 
came to know about Nathulal’s death, in 
any case, on March 25, 1977. In the reply 
dated Sept. 28, 1978, by way of rejoinder 
to the reply to the application for sub- 
stitution, the petitioners stated 
that the copy of the application for sub- 
stitution in suit No. 67 of 1969 was not 
given to them but the same was deliver- 
ed to Shri Jaswantlal Mehta, Advocate 
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and the said advocate never informed 
about that application. Affidavit of Shri 
Jaswantlal Mehta, Advocate, has not 
been filed. The present application for 
substitution, as stated above, was’ signed 
by the petitioner Kailashchandra and he 
alone gave the affidavit in support of the 
reply. It has not been disputed by the 
learned counsel for the -petitioners that 
the suit, out of which the revision : had 
arisen, was contested by petitioners 
Nos. 1, 2 and 4 and that Kailashchandra 
did not even file the written statement 
in the suit. It has further not been dis- 
puted that the ex parte order in the suit 
was passed against Kailashchandra on 


Dec. 6, 1966. The application for implead-. 


ing the legal representatives of deceased 
Nathulal was filed on behalf of the peti- 
tioners, It is not the case of the peti- 
tioners that none of them had acquired 
knowledge of the 
prior to Dec. 6, 1977. In these circum- 
stances, the averments made by Kailsh- 
chandra in the application that he came 
to know about the death of Nathulal on 
Dec. 6, 1977 is not of any consequence, 
According to non-petitioner No. 2 Van- 
raj, the petitioners reside at Mavli in a 
house which is situate at a. distance of 
about 50 yards from the house of non- 
petitioners Nos. 1/1, 1/2 and 2, whereas 
according to the petitioners, petitioners 
. Nos, 1 to 4 reside at Mavli at about 200 
yards away from the houses of non-peti- 
tioners Nos. 1/1, 1/2 and 2 and petitioner 
No. 2 resides at Mavli at a . distance of 
about one mile from the house of the 
non-petitioners. In these circumstances, 
I find it difficult to believe that the peti- 
tioners did not come to know about the 
death of non-petitioner No. 1/1 Nathulal 
prior to Dec. 6, 1977. The petitioner 
Kailashchandra did not file the written 
statement in the casé and ex parte orders 
were passed against him on Dec. 6, 1966, 
and therefore, it is not believable when 
the petitioners asserted that Kailaschan- 
dra alone was looking after the matter 
in this Court and also before the trial 
court. The application for substitution 
filed on Dec. 19, 1977 was not within 
reasonable time which is generally 
90 days and there is no satisfactory ex- 
planation for the inordinate delay of 
more than nine months. Having regard 
all the facts and circumstances stated 
above, I am firmly of the opinion that 
the petitioners are guilty of negligence 
and they were not diligent. There is no 
satisfactory explanation as to why the 
petitioners filed the application for sub- 


death of Nathulal’: 
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stitution of the legal representatives on 
Dec. 19, 1977. As stated above, to invoke 
inherent power, is discretionary. 

10. The Full Bench of this Court in 
Babulal’s case held that revision is a dis- 
cretionery remedy and unless a party is 
diligent, the High Court would not ex- 
ercise its discretinary power in its favour. 

10A. In the'view of the facts and cir- 
cumstances, that I have adverted to above. 
I am of opinion that the discretionary 
powers should not be exercised in their 
favour. 


Il. Mr. Rajendra Mehta, Jana 
counsel for the petitioners contended that 
for making an application under S. 151 
C.-P. C., period of limitation is three 
years under Art. 137 of the Limitation 
Act, 1963. 





12. Article 137 of the Act reads as 
under: 
Description of Period of Time trom 
; Suit. limitation which period 
begins to 
run, 
Any other application _ Three When the 
for which no pəriod years right to apply 
of limitation is pro. accrues, 


vided elsawhere in 
this Division.“ 


According to the learned counsel, an ap- 
plication for substitution of the legal re- 
presentatives of deceased Nathulal could 
be made within three years from the date 
of the death of Nathulal. At the risk of 
repetition it may be stated here that 
Nathulal died on March 1, 1977 and the 
application was made on Dec. 19, 1977 
and as such it is clearly within three 
years. Learned counsel submitted that 
the petitioners are not required to show 
any reason as the application was with- 
in three years. Mr. Bhandari submitted 
that the question of limitation does -not 
arise in this case inasmuch as S. 151 does 
not provide for making any application 
and that a period of limitation merely 
restricts the right of a party for remedy 
and further that it does not help a party 
to succeed, So far as applications under 
O. XXI, Rr. 3 and 4 C. P.C. for substitu- 
tion of legal representatives of plaintiff or 
defendant/appellant or - respondent, are 
concerned, the Court has no choice if 
such application for substitution of the 
legal representatives are made within 
the prescribed time. According to Mr. 
Bhandari, there is no obligatory provi- 
sion for accepting the application for 
impleading legal representatives of a 
deceased party in revision. He does not 
dispute the correctness of the proposition 
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that other applications which are not 
covered by the Schedule appended to the 
Limitation Act, are governed by Art 137 
of the Act. 


18. In Kerala S. E. Board v. T. P. 
Kunhaliumma, AIR 1977 SC 282 it was 
held that Art. 137 applies to any petition 
or application filed under any Act. The 
Allahabad High Court in Chandradeo’s 
case, after considering Union of India’s 
caseand overruling Khuda Bux Khan’s 
case held that the application for substitu- 
tion of heirs in a revision is an applica- 
tion under Section 151 Civil P. C 
and hence the period of limitation 
for bringing the heirs of de- 
ceased opposite-party in revision is 
three years under Art. 137 of the Act. 
The Division Bench of this Court in 
Kanhiyalal’s case has followed Khuda 
Bux Khan’s case and the Full Bench in 
Babulal’s case has approved and adopted 
the view taken by the Division Bench in 
Kanhiyalal’s case. 


14. S. 151 C. P. C. does not provide 
making any application. It only saves 
the inherent powers of Court. There is 
no specific provision for making an ap- 
plication for substitution of legal repre- 
sentatives in revision. If the contention 
of the learned counsel for the petitioners 
that period for moving an application for 
impleading the legal representatives in 
revision is three years, is accepted, then, 
the revision will have to be kept pend- 
ing for a period of three years from the 
date of-the death of the deceased party. 
Inherent power of a court cannot be ex- 
ercised in favour of a party who is guilty 
of gross neglect and laches and not acting 
with diligence. 


15. The view taken in Chandradeo 
Pandey’s case is not in conformity with 
the view taken by the Full Bench of this 
Court in Babulal’s case. For this reason 
also, the view taken in Dulasingh’s case 
that Art. 137 of the Act applies where 
O. XXII, C. P.C. has no application, can- 
not be accepted. A Division Bench of the 
Kerala High Court in C. Abdulla v. E.I. 
Damodaran, AIR 1972 Ker 116, after 
considering the decision in Pillayathiri 
Amma v. Lakshmi Amma AIR 1967 Ker 
135, has laid down that the Court has in- 
herent powers under S. 151 C. P.C. read 
with O. XXII thereto to implead the 
legal representatives so as to do justice 
between the parties. Kasim Husain’s 
case was not approved in Khuda Bux 


zn 
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Khan’s case and Khuda Bux Khan’s case 
was followed in Kanhiyalal’s case. I res- 
pectfully dissent from the view taken in 
Chandradeo Pandey’s case when it was 
held that the application for impleading 
legal répresentatives in a revision under 
S. 151 C.P.C. can be made within three 
years under Art. 137 of the Act. It is th 

duty of a party to apply for substitution 
of legal representatives of a deceased 
party in revision within a reasonable 
time and without any delay as it is not 
in the ends of justice to assist a party 
guilty of laches. The decision in Girish 
Chandra’s case does not categorically 
lay down that there is a period of three 
years prescribed under Art. 137 (Art. 181 
old) of the Act for making an applica- 
tion under S. 151 C.P.C. The learned Judge 
has merely quoted from the AIR Com- 
mentary on the Limitation Act, 1963 that 
an application under S. 151 invoking the 
inherent powers of the Court, has gene- 
rally been held to be governed by this 
Article. There is divergence of opin- 
ion on the point as in some of the cases 
the view taken is that where Courts act 
under S. 151 C. P. C., whether suo motu 
or on application, limitation will not be 
taken into consideration. I am, therefore, 
of the opinion that it will depend upon 
the facts and circumstances of each case 
whether to allow substitution or not 
when an application for impleading the 
legal representatives of a deceased party 
in revision ismade keeping in view whe- 
ther such application has been made 
within reasonable time (90 days) from 
the date of the death of a party and if itis 
made beyond 90 days. whether dealay has: 
been satisfactorily explained. In this case, 
as stated by me above, the petitioners 
were not diligent and as they were guilty, 
of negligence, I declined to exercise the 
discretionary power under S. 151 C. P. C. 
for impleading the legal representatives 
of the deceased Nathulal. In these cir- 
cumstances, the application for implead- 
ing the legal representatives of non-peti- 
tioner No. 1/1 Nathulal dated Dec. 19, 
1977 is dismissed. 





16. Learned counsel, on the basis of 
decision reported in Muthuramman `v. 
Adaikappa, AIR 1936 Mad 336 contended 
that it is not necessary for him to bring 
the legal represenatives of deceased 
Nathulal on record as Nathulal . himself 
was one of the legal representatives of one 
of the plaintiffs, Khemraj. I have carefully 
gone through the above decision of Mad- 


ras High Court. It is distinguishable. It 
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was held in that case that a decree ob- 
tained after the death of a defendant 
cannot bind his legal representatives un- 
less they had been made parties to the 
suit and that there is a difference be- 
tween cases in which the original party 
to the action dies and his legal repre- 
sentative is not brought on the record 
and cases in which only one of several 
representatives brought in as such dur- 
ing the pendency of an action dies, and 
the estate continues to be represented 
by the remaining legal. representatives; 
in the second group there is no lack of 
representation of the estate as the re- 
maining representatives can as well re- 
present the estate as the original group 
did. It was observed as under: 

“Hence where on the death of a defen- 

dant his two sons are brought on record 
as his representatives, but one of them 
dies and this is not known to the plain- 
tiff who continues the suit and the sub- 
Sequent proceedings bona fide with the 
two sons on record and the other son 
contests all proceedings, the subsequent 
proceedings taken are not null and 
void.” 
In this case, one of the plaintiffs was 
Khemraj. He died and his legal repre- 
isentatives were brought on record in the 
trial court. A decree for possession was 
jointly passed in favour of the other 
Plaintiff as well as the legal representa- 
tives of Khemraj inclusive of non-peti- 
tioner No. 1 Nathulal. Against this joint 
decree for possession, petitioners have 
filed the revision. In these circumstances 
the decision in Muthuramman’s case is 
not of any help to the learned counsel 
for the petitioners. 


, _ 1%. Mr. Bhandari contended that a 

joint and indivisible decree was passed 
by the trial court in favour of Nathu- 
lal and as his legal representatives have 
not been brought on record, it is not 
possible for this Court to proceed fur- 
ther with the revision, and, therefore, it 
should be dismissed. In support of his 
argument, he placed reliance on Jawari- 
mal v. Mangilal, TLR (1961) 11 Raj 793, 
State of Punjab v. Nathu Ram, AIR 1962 
Sc 89, Rameshwar Prasad y. Shambehari 
Lal, AIR 1963 SC 1901, Sri Chand v. 
Jagdish Pershad, AIR 1966 SC 1427, R. P. 
Gupta v. Murli Prasad, AIR 1972 SC 
1181 and Teju v. Board of Revenue, AIR 
1978 Raj 16. In State of Punjab’s case 
it was observed as under: 

“The test to determine this has been 
described in diverse forms. Courts will 
not proceed with an appeal (a) when the 
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success of the appeal may lead to the 
Court’s coming to a decision which be in 
conflict with the decision between the 
appellant and the deceased respondent 
and therefore which would lead to the 
Court’s passing a decree which will be 
contradictory to the decree which had be- 
come final with respect to the same sub- 
ject-matter between the appellant and 
the deceased respondent; {b) when the 
appellant could not have brought the ac- 
tion for the necessary relief against 
those respondents alone who are still be- 
fore the Court and (c) when the decree 
against the surviving respondents, if the 
appeal succeeds, be ineffective, that is to 
Bay, it could not be successfully execut- 
ed. 


In para 8, their Lordships of the Sup- 
reme Court have observed as under: 
eects Here again, the consensus of 
opinion is that if the decree is joint and 
indivisible, the appeal against the other 
respondents also will not be proceeded 
with and will have to be dismissed as a 
result of the abatement of the appeal 
against the deceased respondent. Differ- 
ent views exist in the case of joint de- 
crees in favour of respondents whose 
rights in the subject-matter of the de- 
cree are specified. One view is that in 
such cases, the abatement of the appeal 
against the deceased respondent will have 
the result of making the decree affecting 
his specific interest to be final and that 
the decree against the other respondents 
can be suitably dealt with by the appel- 
late Court. We do not consider this view 
correct. The specification of shares or of 
interest of the deceased respondent does 
not affect the nature of the decree and 
the capacity of the joint decree-holder 
to execute the entire decree or to resist 
the attempt of the other party to inter- 
fere with the joint right decreed in his 
favour. The abatement of an appeal 
means not only that the decree between 
the appellant and the deceased respon- 
dent has become final, but also, as a ne- 
cessary corollary, that the appellate 
Court cannot in any way, modify that 
decree directly or indirectly. The rea- 
son is plain. It is that in the absence of 
the legal representatives of the deceased 
respondent the appellate Court cannot 
determine anything between the appel- 
lant and the legal representatives which 
may affect the rights of the legal repre- 
sentatives under the decree. It is im- 
material that the modification which the 
Court will do is one to which exception 
can or cannot be taken.” 
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The view taken in State of Punjab’s 
case was followed in: Rameshwar Pra- 
shad’s case. Both the aforesaid deci- 
sions of the Supreme Court were again 
followed in Sri Chand’s case. State of 
Punjab’s case, Rameshwar Prashad’s case 
and Sri Chand’s case were also noticed 
in R. P. Gupta’s case. It was observed 
in that case that the three tests laid 
down in State of Punjab’s case are not 
cumulative tests and even if one of them 
is satisfied, the court may dismiss the 
appeal. A learned single Judge of this 
Court in Jawari Mal’s case took the view 
that where the hearing on merits of an 
appeal which has abated as far as one 
of the appellants (deceased) is concern- 
ed, may result in two inconsistent de- 
crees, the abatement cannot be allowed 
to be limited to the deceased appellant 
alone, but must result in the abatement 
of the appeal in its entirety. A Division 
Bench of this Court in Teju’s case in a 
writ petition, has considered State of 
Punjab’s case and Srichand’s case. It was 
observed as under: 


“But the difficulty in the way of the 
defendant petitioners is that there has 
been an adjudication and a decree has 
been passed by the Revenue Appellate 
Authority which has held the plaintiff to 


be entitled to be restored possession of ` 


the land from all the defendants 
Jointly. The decree is thus joint and in- 
divisible one against all the defendants 
and not against each one of the defen- 
dants separately. In that view, as the 
decree was a joint and indivisible one, 
the death of some of the defendant~ap- 
pellants would result not only in the ap- 
peal having abated with regard to the 
deceased appellant but will have the in- 
evitable consequences that the appeal by 
the other appellants could not be pro- 
ceeded with.” 


A joint decree for possession was passed 
in favour of the plaintiffs inclusive of 
non-petitioner No. 1/1 .Nathulal As his 
legal representatives have not © been 
brought on record, it is not possible to 
decide the revision in absence of the le- 
gal representatives of the deceased 
Nathulal and without producing two in- 
consistent decrees in the same litigation, 
‘and such a situation is not permissible 
in law. i i 


18. Mr. Mehta placed reliance on Rly. 
Workshop Jhansi v. Vishwanath. In that 
.case, there was a joint petition under 
the Payment of Wages Act, 1936 by re- 


a sponderits. An order was made in fav- 
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our of the petitioners by one judgment. 
There was an appeal to the Supreme 
Court. All the respondents were made 
parties, but one of them died during the 
pendency of the appeal. As his name 


‘continued: to appear in array of respon- 


dents, legal representatives were not 
brought on record. It was held that ap- 
peal did not abate. There is a distinction 
when an order is passed on a joint-pe- 
tition and a joint-decree. The principles” 
for substitution of legal representatives 
in case of joint petition are not applic- 
able to a case of joint decree. In these 
circumstances, Rly. Workshop’s case can- 
not be availed of by the learned counsel 
for the petitioners, 

18. In the absence of the legal repre- 
sentatives: of deceased Nathulal, th 
joint decree for possession cannot, in any 
way, be modified directly or indirectly. 
As non-petitioner No. 1/1 Nathulal has 
died during the pendency of revision, 
and his legal representatives 
brought on record within a reasonable 
time, the revision application has abated 
against Nathulal. It is not possible fo 
this Court to deal with the matter in- 
volved in this revision in the absence o 
the legal representatives of Nathulal. 
these circumstances. I decline to 


ternative but to dismiss it. 


20. The revision application is, there- 
fore, dismissed. In the circumstances of 
the case, there will be no order as to 
costs of this revision. i 


Petition dismissed, 












AIR 1979 RAJASTHAN 186 
(JAIPUR BENCH) 
.G. M. LODHA, J. 
Suratram, Petitioner v. The Addl. Dis- 


trict Development Officer, Ajmer and 
others, Respondents, 


Civil Writ Petn. No. 46 of 1979, D/- 


* 20-2-1979. 


(A) Constitation of India, Art. 226 (1), 
(b) (c) — Remedy. under — Mere viola- 
tion of rule or law not sufficient — 
There must be substantial injury or sub- 
stantial failure of justice — No con- 
fidence against Sarpanch — Majority go- 
ing against him — Plea of violation of 
R. 15 of the Rules under Rajasthan Pan- 
chayat Act (21 of 1953) — Held, no sub- 
stantial Injury or substantial failure of 
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pee was caused by violation of R. 15 
in convening the meeting. 
(Paras 26, 27, 28, 30, 32) 
(B) Rajasthan Panchayat Act (21 of 
1953), S. 19 and R. 15 — No confidence 
sa against Sarpanch —. All! members 
present but presiding officer absent — 
Motion cannot lapse. 
Cases Referred ; Chronological Paras 
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B. P. Agarwal and K. K. Sharma, for 
Petitioner; S. B. Mathur Dy. Govt. Ad- 
vocate (for Nos. 1 and 2) and R. S. Keja- 
riwal and Vimal Choudhari (for No. 3), 
for Respondents. . 

ORDER:— This writ petition provides 
a typical example of attempt of an un- 
democratic Sarpanch to flout majority 
verdict on me heels of legal technicali- 
ties. 

2. Before I proceed to give the facts 
of this case, it would be useful to men- 


tion in brief the historical concept of 
Panchayat institution. 
3. The age old concept of “Panch 


Parmeshawara” Panch is God, which 
was prevalent in “ancient India, disap- 
peared completely during British rule in 
India. The institution of Panchayat Raj 
or Village Panchayat has been an insti- 
tution existing from times Immemorial 
in this country but during British rule 
this institution collapsed. 

4. The Indian Independence of 1947 
and its Constitution again revised the 
‘Panchayat’ concept by placing it in the 
directive principles of State policy. The 
framers of the Indian Constitution, en- 
acted Art. 40 as follows:— 


“The State shall take.steps to organise 
village Panchayats and endow them with 
such powers and authority as may be 


(Para 44) - 
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necessary to enable them to function as 
units of self Government.” 


5. The Community Development 


‘Programme was initiated in the country 


in 1952. In 1957, a committee on plan 
projects was appointed by the National 
Development Council which in turn fur- 
ther appointed a study Team under the 
Chairmanship of late Shri Balwant Rai 
Mehta which recommended a three tier 
pattern of panchayati Raj institutions in 
the country based on the philosophy of 
‘Democratic Decentralisation’. This re- 
commendation was accepted by the. Na- 
tional Development Council in 1959 
which inter alia decided that 


“While the broad pattern and the fun- 
damentals may be uniform, there showd 
not be any rigidity in the pattern. In 
fact, the country is so large and pancha- 
yati Raj is so complex a subject with 
far reaching consequences, that there is 
the fullest scope of trying out various 
patterns and alternatives. What is most 
important is the genuine transfer of 
power to the people. If this is ensured, 
form and pattern may necessarily vary 
according to conditions prevailing in dit- 
ferent States.” 


“In pursuance of this decision taken 
by the National Development Council in 
1959, Rajasthan had the distinction of þe- 
ing the first in the whole country (along 
with Andhra Pradesh) to have launched 
upon Panchayati Raj òn 2-10-59, which 
was inaugurated by the late Prime 
Minister Shri Jawahar Lal Nehru at 
Nagaur, At the time the scheme of 
Democratie Decentralisation was initiated 
in Rajasthan, there was great enthusiasm 
for it þoth among officials and non-offi- 
cials; various other States in fact were 
encouraged by the lead given by Rajas- 
than and enacted necessary laws for the 
purpose. To ensure sustained growth of 
panchayati Raj Institutions in the State 
on right lines, various studies were un- 
dertaken from time to time in regard 
to growth of panchayati Raj Institutions 
in different spheres of their activities. A 
panchayati Raj Study team under the 
Chairmanship of Shri Sadiq Ali, the 
then member of Parliament was appoint- 
ed in 1962 which gave its comprehensive 
report to the Government in 1964. The 
Naik Committee (1963) and the Bhandari 


“Committee (1969) also made valuable re- 


commendations regarding Primary Edu- 


cation and the role of Panchayati Raj.. 
Institutions in this respect. Various stu+" 
dies have also been carried out by w 7 
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Evaluation Organisation from time to 
time in specified spheres of the activities 
of panchayati Raj.” 

6. The High power Committee of Ra- 
jasthan set up in 1971 and known as 
Vyas Committee also discussed the topic 
of “No Confidence Motion” against Sar- 
panch at page 28 para. 3.27 in its report 
of 1973, which reads as under:— 


“No Confidence Motion:— In case of 
Sarpanch, the no-confidence motion can 
be passed by 3/4 of the total number of 
the specified panchas and in case of Up- 
Sarpanch it could be passed by a simple 
majority of total number of such pan- 
chas. In case of the first no-confidence 
motion against Pradhan, 2/3 majority of 
the total number of members of Pancha- 
yat Samiti is needed before it could be 
carried. In case of subsequent no-con- 
fidence motion, a simple majority of the 
total electoral college (which elected the 
Pradhan) is needed. In case of first no- 
confidence motion against Up-Pradhan, 
2/3 majority of the total number of 
members of the Panchayat Samiti is re- 
quired. A simple majority of such mem- 
bers of the Panchayat Samiti would be 
sufficient to carry a second no-confidence 
motion against him. Similar provisions 
exist for no-confidence motion against 
the Pramukh and the Up-Pramukh. With 
the. proposed Shrunken electoral college 
of the Pradhan and Pramukh, the 
no-confidence motion should also now be 
` passed only by the voting members of 
the Panchayat Samiti or the Zila Pari- 
shad both in the case of Pradhan/Up- 
Pradhan and Pramukh/Up-Pramukh re- 
spectively. Regarding the existing provi- 
sion of 2/3 and 3/4 majority required in 
the first and subsequent no-confidence 
motion against the Pradhan and the Pra- 
mukh and the 3/4 majority required in 
the case of Sarpanch, the Committee 
feels that it provides undue security to 
these posts. An optimum blend between 
adequate security and easy removeability 
of such office bearers of these institu- 
tions would alone provide an inbuilt, 
mechanism against excessive security of 
such elected persons. We, therefore re- 
commend that after their election the 
Sarpanch, Up-Sarpanch, Pradhan, Up- 
Pradhan. Pramukh and Up-Pramukh 
should be free from the ever-hanging 
Damocles’ sword of no-confidence mo- 
tion for at least one year. This would 
provide sufficient time for them to set- 
tle down for concrete work and to jus- 
tify the confidence reposed by the elec- 
torate. After one year, the Pradhan, 
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Up-Pradhan, Pramukh and Up-Pramukh 
should be removeable by a no-confidence 
motion passed against them by a simple 
majority of the voting members of the 
Panchayat Samiti or the Zila Parishad 
as the case may be. In case of the Sar- 
panch, he should be removeable by 2/3 
majority of voting Panchas instead of 
3/4 majority required at present. The 
Up-Sarpanch should be removable by a 
no-confidence motion carried by a simple 
majority of total number of such Pan- 
chas.” 


7. The State Govt. have not so far ac- 
cepted its recommendation and it is 
now considering the report of another 
still more important and all India Com- 
mittee, which is popularly known as 
“Ashok Mehta Committee” for improve- 
ment of Panchayat functioning. 


8. Be that as it may, in the above 
historical background, the implications 
of provisions of “No Confidence Motion” 
against Sarpanch contained in Sec. 19 of 
the Rajasthan Panchayat Act of 1953 
and Rule 15 is to be considered in the 
peculiar facts and circumstance of this 
case, I would now proceed to mention 
first the facts of this case. 


9 Surat Ram, Sarpanch of Gram 
Panchayat, Khawas has filed this writ pe- 
tition with the following prayer:— 

(i) That the writ petition may kindly 
be accepted and the relevant record per- 
taining to the aforesaid ‘No Confidence 
Motion’ may kindly be ordered to be 
summoned from the respondents Nos. 1, 
2 and 4 and the order dated 2-1-1979 
summoning the special meeting of the 
Gram Panchayat, Khawas for 15-1-79 at 
11.00 A.M. at the panchayat office, Gram 
Panchayat, Khawas be quashed and an 
appropriate writ, order or direction may 
kindly be ordered to be issued against 
the respondents restraining them from 
holding the aforesaid special meeting 
dated 15-1-1979 and considering the al- 
leged ‘No Confidence Motion’; 


(ii) That any other writ, order or di- 
rection as the Hon’ble Court may think 
just and proper in the facts and circum- 
stances of the case may also kindly be 
ordered to be issued against the respon- 
dents: 


That costs of the writ petition may 
kindly be saddled on the respondents.” 

10. The gram panchayat of village 
Khawas, Tehsil Kekari, District Ajmer 
consists of 13 members of the panchayat 
including the Sarpanch and Upsarpanch. 
It is functioning under the provision of 


1979 


the Rajasthan Panchayat Act-1953 and 
the rules framed thereunder. A ‘No Con- 
fidence Motion’ was moved against the 
petitioner and Shri Kishorilal Aswal, 
Tehsildar, Kekari was nominated to pre- 
side over the Motion by the District 
Development Officer, Ajmer and the 
meeting was fixed on 30th of Dec. 1978 
at 11.00 A.M. to consider the No Confi- 
dence Motion, referred to above. On 30th 
of Dec., 1978 at 1100 A.M., the time 
when the meeting was to commence for 
the consideration of the No Confidence 
Motion Shri Kishorilal, the presiding of- 
ficer remained absent. _ 


11. The controversy between the par- 
tles starts from this stage. According to 
the petitioner only Gokul and Mohanlal 
in addition to him were present in this 
meeting and no other panchas came 
there to attend it. The Secretary of the 
gram panchayat Prehlad has contested 
this position by filing a counter affidavit 
and submitted that 10 more panchas 
were present. The affidavit of Prehlad 
dated 23rd of Jan., 1979 is as under:— 


wIg-TT 

À fe sgar ga qasa art FH 34 at 
Aaa, agian afa urea daraa aara agate 
ksd fra ane magda aga wea g 
fis i — . 

2) ag fe ẹgan ga qoos aA A 
fe fais ¢¢-2t-wd & ara daraa ware F 
agre afar qa oe fared feat wat g ate 
at & sa oe oe ard SL VET EI 


R) ag fe ma taraa ama & oardard 
qaar Ý st farts go-to aT eriat 
an are FOB 1 wt N aar sew qe At 
WAT WNT SBR TTI Ml. FLATT FeV 
à frag | 

3) ag far aiad chet FH ot adare 
et 7h 3 a fetta 20-22 -we wT ag è a 
at AAA Hears TE Tt agdtware Fret eft. 
femia aars fred fata 3o- i Rc 
Blas: Wk as TH a TH ATT gaa 
Aqa è fava afana at afer at aeqs 
aar & fed sfo faet tama aast antz 
a fga fear a, sam sate afaa 
a A aft fazer athe ar arta a fea 
afer at va aeia aaa a cara erated 


Suratram v. Addl. Dist. Development Officer 


[Prs. 10-12} 


qe gà qa aia gaa ATT gA FT 
ma HUT Hare T TE | l 

_¥) ag fe dama a arte fatia lo- 
Wr-we ar Braet dR Ñ get o Araxi 
$ fr X tone edt TH area Bt TE | 
St At ara fofaa g 1 

4) ag far feats Qo-2Q-0e A daaa 
È adt aaa Caras wat Teta: g? at F 
Tada stag sy 

&) ag fa agda baht oft. frartrore 
St aaara fetis Rom—QQ-9c Ft ada È 
fraa afaeara $ sena at difed wa dg ae 
Tare 1 
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F fe aoe afgar gaa ga qaer art 
wa 4 ag edad agree afaa ma dared 
aaa ags tad for ast ace gås 
ag ata ca aadis wear g fe aAa ora 
da at Ford. g amaa gA maA a 
fraa % ara fega adt è frat wre aen 
go adi & ate avd A aa fen ag g 1 


frega agta aa & en areh g | 
go 
HITT TESTS ard, 
. Rate aqa qfar 


Gaffar, Bal, Nathu, Hajari, Kishan, 
Mishrilal, Harkaran, Laxman and Devilal 
have also filed affidavits controverting 
the allegations of the petitioner. 


12. The-case of these ten members of 
the panchayat which is supported by the 
above affidavit of the Secretary of the 
Panchayat is that they all assembled at 
11.00 A.M. at gram panchayat office and 
waited up to 1PM. for the Tehsildar, but 
the Tehsildar did not come there io 
preside over the meeting. These ten pan- 
chas thereupon took a Jeep and went to 
Tehsildar at Kekari and moved applica- 
tion in writing before him mentioning 
that they have waited at the office of 
gram panchayat from 11.00 A.M. to 1A. M. 
and since the presiding officer has not 
come they have come here. The Teh- 
sildar refused to take the applica- 
tion and said that the application 
may be given to Naib Tehsildar 
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as he is on medical leave. The ap- 
plication was then given to Naib Tehsil- 
. dar who returned it with his comments 
for being produced before the Collector, 
which was then presented before the 
Collector, Ajmer along with the com- 
plaint against the Tehsildar Kekari - 


13. These ten panchas further assert- 
ed in their affidavits that after meeting 
Tehsildar they went to the S.D.O. Kekari 
they were informed that he had gone to 
Sarwad Camp and then they went to 
Sarwad and met him there and present- 
ed a complaint against the Tehsildar in 
which it was alleged that the Tehsildar, 
Kekari has joined hands with the Sar- 
panch and mala fidely not come to pre- 
side over the meeting. These ten pan- 
chas, who as alleged above are support- 
ed by the affidavits of the Secretary of 
the gram panchayat, further assert that 
the proceedings which were drawn by 
the Sarpanch in the register on 30th Dec. 
1978, and which have been filed in this 
writ application, were got prepared un- 


der duress, from the Secretary of the 
panchayat by the Sarpanch after the 
ten panchas left in a Jeep. These ten 


Panchas further made clear in the affi- 
. davit that they stayed there from 11 A.M. 
to 1 P.M. to support the No Confidence 
Motion against Surat Ram but on ac- 
count of the collusion between the Teh- 
sildar and the Sarpanch the meeting 
could not take place. They went to 
Kekari and made complaint as mention- 
ed above. They have further asserted 
that on 15-1-79 they have supported the 
No Confidence Motion against the Sar- 
panch. 

14. The respondents Nos. 1 and 2 
have filed their reply in which they have 
alleged that the complaint of collusion 
between the Tehsildar, Kekari and the 
Sarpanch was made and is being enquir- 
ed into. Mr. Mathur, appearing for these 
respondents, has categorically asserted 


before me that the meeting was not pre- 
sided over by the Tehsildar, Kekari on 


account of his collusion with the Sar- 
panch, who was in hopeless minority 
and wanted to postpone the evil day. 


15. Respondent No. 4 Kishorilal As- 
wal, Tehsildar, Kekari has not filed any 
reply to the writ application. He is pre- 
sent in person in the court, but has not 
filed any affidavit to controvert the alle- 
gations which have been made against 
him of collusion and fraudulent conduct, 
by 10 panchas and Mr. Mathur. The pe- 
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titioner has filed an affidavit controvert- 
ing the facts and that affidavit has been 
taken on record. But I am inclined to 
disbelieve it in view of the speaking cir 
cumstances being against his version. 
16. Having perused the entire record 


of the case including affidavits filed by 
and the 


convinced that ten 


Secretary. I am 

panchas who have admittedly voted 
against the Sarpanch in the meet- 
ing held on 15th of January, 1979, 


the proceedings of which have been 
opened in the presence of the learned 
cotnsel of the parties just now, and the 
factual aspect of the proceedings having 
not been challenged by anyone, were 
present at the office of the village pan- 
chayat concerned on the first meeting at 
11 A.M. on 30-12-78, with the determin- 
ed object of ousting the Sarpanch. It is 
not without significance that they per- 
sued the matter by going in a Jeep after 
1 P.M. to Kekari and meeting: Tehsildar, 
Kekari and the S.D.O. eyen by going to 
Sarwad where he was having Camp and 
moving application and complaint against 
the misconduct of the Tehsildar Kekari 
then and there. There is not the slight- 
est doubt that these ten panchas of the 
panchayat were persuing the- ‘No con- 
fidence Motion’ right from the time the 
meeting was called and in order to ex- 
hibit their firm stand in support of the 
‘No Confidence Motion’ they went in a 
Jeep from place to place, on the same 
day and filed a complaint against the 
Tehsildar. . 


17. The-fact that these ten members 
of the Panchayat voted against the Sar- 
panch on 15-1-79 only corroborates their 
affidavits and there is inherent truth in 
the story of the respondents that these 
ten panchas were against the Sarpanch 
and wanted to oust him by supporting 
No Confidence Motion in the first meet- 
ing also. 


18. There is no reason to believe the 
story put up by the petitioner that only 
two panchas who were in his favour 
were present at the panchayat office and 
nobody else came there. The Secy. of the 
Panchayat, who is an independant per- 
son in the employment of the panchayat; 
has completely smashed the story of the 
petitioner and expressly alleged on oath 
that the Sarpanch Surat Ram got the 
proceedings written after the ten pan- 
chas left and forced the Secretary to 
write and record in the presence of tha 
Sarpanch and two other persons only, 


a O, 


1979 ` 


19. It is very curious and surprising 
that the Sarpanch Surat’ Ram against 
whom No Confidence Motion was to be 
voted, has by the proceedings dated the 


30th Dec., 1978 produced by him, declar-. 


ed the meeting over on account of. the 
absence of the Tehsildar. Sec. 19 of the 
Rajasthan Panchayat Act expressly de- 
bars any such Sarpanch or Up-Sarpanch 
from presiding over such meeting and 
the only right which had been given to 
him is to take part in it and to vote. The 
fact that Sarpanch himself has signed 
these’ proceeding of 30th Dec., 1978 as 
Sarpanch (President) only depicts the 
anxiety which he had to get the proceed- 
ings drawn and not to leave it to any 
other. panchas who were said to be pre- 
sent according to him. 


20. Thus the basic facts in this casa 
are now clinched by the proceedings of 
the meeting which took place on 15th of 
Jan., 1979 which have given corrobora- 
tion and authenticity to the conduct of 
the ten panchas who are against the 
Sarpanch. I am, therefore, inclined to 
believe: the version of the first and second 
meetings as put by the ten panchas who 
voted against the -petitioner Sarpanch, 


and this version finds support from the - 


affidavit of the Secretary of the gram 


panchayat and is substantiated in many . 


respects and supported by respondents 
Nos. 1 and 2 also who are State func- 
tionaries. I am also of the opinion that 
the manner and method in which the re- 
spondent No. 4, Tehsildar, Kekari, acted 
in this case, is abnormal and un-expect- 
ed of a State functionary who is sup- 
posed to discharge his functions in a 
‘detached and impartial manner, unin- 
fluenced by any of the parties. Respon- 
dents Nos. 1 and 2 are already making 
enquiry into his conduct and it would be 
for them to take suitable action in case 
the facts alleged are established on the 
record. 


21. The question which now comes, 
for consideration is whether in such a 
case the contentions of the petitioner 
which have been raised by Mr. Agarwal 
should be considered seriously and the 
no confidence motion which has been 
passed agairist this Sarpanch’ by the ten 
panchas should be ignored and a direc- 
tion as prayed for by the petitioner in 
the writ application be issued? 


22. The contention of Mr. B. P. 
Agarwal, the learned counsel for the pe- 
titioner, is that under R. 15 there is no 
provision for adjournment ‘or postpon- 
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ment of a meeting of No Confidence Mo- 
tion which has been called and conven- 
ed according to Rules. R. 15 is as under: 

Rule 15 Meeting for consideration of 
Motion—(1) Upon delivery of the notice 
of a motion of. no confidence the (Addl. ’ 
District Development Officer) shall, if he 
finds the notice to be-in order, call a 
special meeting of the panchayat for the 
consideration of the motion at the of- 
fice of the panchayat on a date (which 
shall not be later than 30 days from the 
date on which notice was delivered to 
him) and at the time appointed by him. 

(2) The (Addl. Distt. Development Of- 
ficer) shall send, by registered post or 
by other -means, not less than seven 
Clear days before the appointed date of 
the meeting a notice of such meeting and 
of the date and time appointed therefor 
to every member of the panchayat in- 
cluding the Up-sarpanch and also to the 
Sarpanch thereof. 

(3) The (Addl. District Development 
Officer) or any other officer authorised 
by him in this behalf, shall preside at 
such meeting. up: . 

(4) If the requisite quorum is present 
at the time fixed for the meeting or 
within half an hour of such time, the 
presiding officer shall read the motion, 
for the consideration of which the meet- 
ing has been ‘convened and declare it to 
be open for discussion. 

(5) The meeting shall not be adjourn- 
ed and shall automatically terminate on 
the expiry of.two hours from the time 
of its commencement unless it is con- 
cluded earlier. ` 

(6) Upon the conclusion of the debate 
or upon the expiry of the said period of 
two hours, as the case may be, the mo- 
tion shall be put to the vote of the pan- 
chas present and the presiding officer 
shall not speak on its merits. 
© (7) If the requisite quorum is not pre- 
sent for an hour from the time appoint- 
ed for the commencement of the meet- 
ing it shall.be adjourned and the notice 
of the motion of no confidence shall 
lapse. Ten y 
‘ (8) No notice of any subsequent mo- 
tion, expressing want of confidence in 
the same Sarpanch or Up-Sarpanch, shall 
be made until after the expiration of six 


‘months, from the date of such meeting.” 


23. Mr. Agarwal gave emphasis on 
sub-cl. (4) and submits that these pro- 
visions are mandatory and if the meeting 
cannot proceed -according to sub-cl. (4) 
then consequence is given in sub-cl. (7). 
It is submitted that if the meeting can- 
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not commence on account of want of 
quorum, from the time appointed for 
the commencement of the meeting, the 
no confidence motion will fail as it will 


lapse and the Sarpanch will have six 
months time in which his continuation 
in the office as Sarpanch cannot be 


challenged by second and subsequent no 
confidence motion or by holding a meet- 
ing as an adjourned meeting in pursuance 
of the first no confidence motion. Mr. 
Agarwal relied upon the plain language 
of the Rule and submitted further that 
the Legislature has also framed R. 15A 
to overcome difficulties or anomalies or 
situations, which may be created on ac- 
count of any unforeseen contingencies. 
R. 15A is as under:— 


Rule 15A— “Postponement of meet- 
ing:— The State Government on its own 
motion or on the report of the Collector/ 
Addl. Distt./Development Officer/Deputy/ 
Distt. Development Officer, may order 
postponement of the meeting fixed for the 
consideration of the motion of no con- 
fidence against the Sarpanch or Up-Sar- 
panch for such period as deemed neces- 
Sary and the procedure prescribed in 
R. 15 (2) shall be followed for the no- 
tice of the next meeting.” 


Mr. Agarwal submits that in this R. 15A 
only the Govt. is empowered to post- 
pone the meeting and D.D.O. or anyone 
else cannot postpone this meeting. 


24. It is also submitted that the 
powers of State Govt. under R. 15A have 
not been delegated to the D.D.O. or any 
other authority. 


25. Mr. Agarwal further submitted 
that since these matters of no confidence 
motions relate to the special branch of 
election law or the law relating to the 
functioning of elected representatives, 
strict interpretation should be made and 
the violation of rule should not be al- 
lowed. He relies upon a judgment of 
this court in Vishwanath’s case, 1957 Raj 
LW 536 where the then Chief Justice 
Wanchoo sitting with Dave Justice as he 
then was, held that it is the District 
Magistrate and District Magistrate alone 
who can call the meeting. That matter 
related to a Municipal Board and under 
the provisions of Rajasthan Town Muni- 
cipalities Act. The District Magistrate 
alone was competent to call the meeting 
under R. 3 for the election of a Chair- 
man. The court held that if the meet- 
ing is not called by District Magistrate, 
-it is not a meeting within the meaning. 
of Rule 3 and whatever is done at such 
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a meeting is of no effect and validity. 
Even if all the members happen to be 
present in the meeting it would not 
validate the meeting according to their 
Lordships as the words are unambiguous. 


26. I am of the view that the amend- 
ment introduced in Art. 226 of the Con- 
stitution (42nd Amendment) has given 
new dimensions to the considerations of 
such matters now. To remain in office 
of Sarpanch is certainly not a funda- 
mental right. For redress of any other 
grievance based on violation of any rule 
or law under clause (b) or (c) of sub- 
clause (1) of Art. 226 of the Constitution, 
the petitioner is legally duty bound to 
first show that injury and not only that 
but substantial injury has been caused 
to him by violation of law or the rule. 
If his case comes under cl. (c) then he 
has to prove before this court that there 
has been substantial failure of justice on 
account of the illegality in any proceed- 
ings mentioned in sub-cl. (b). Crucial 
point is that the petitioner is now requir- 
ed to establish correlation between the 
illegality complained of and its: result 
and that result must lead to substantial 
failure of justice or substantial injury to 
the petitioner. 


27. The first question, therefore, to 
be considered in this case is whether as- 
suming the submission of Mr. Agarwal to 
be correct (although as I would later on 
discuss this aspect, I am not convinced 
about it), whether on account of the call- 
ing of the meeting on 15th Jan., 79 after 
the proceedings which were taken on 
30th of Dec. 1978, the petitioner has suf- 
fered any ‘substantial injury’ or it has 
caused ‘substantial failure of justice.’ 


28. The fact remains that ten panchas 
out of thirteen were against the peti- ` 
tioner on 30th of Dec. 1978 and continue 
to be so till now as nothing has been 
shown contrary to it. This fundamental 
and basic fact, undisputed, important and 
pertinent feature of this case, completely 
smashes the bogey of imaginary and vague 
injury or failure of justice, in this case 
of the petitioner. Out of thirteen mem- 
bers of the Panchayat, if the ten mem- 
bers are consistently functioning with 
declared disapproval of the Sarpanch 
by supporting ‘no confidence motion’ ta 
pursue it to its logical - conclusion again 
and again, how can a Sarpanch, function 
in any meeting because at learst he re- 
quires majority for getting any motion 
passed in a meeting, Contrary to it j 
majority is against petitioner. 
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29. -It would have been in such cir- 
cumstances, serious failure of justice, the 
other way, if on account of the so called 
lapse, alleged, the ten panchas would 
have been treated into a minority by 
legal fiction or technicalities. 

30. The phrase ‘failure of justice” 
used in Art. .226 of the Constitution 
clearly points out that the court is re- 


quired to consider and weigh equities also 


and then adjudicate whether the failure 
of justice would be occasioned by accept- 
ing writ petition of the Sarpanch who is 
in hopeless minority having support of 
two persons and facing opposition of 10 
panchas or to reject it and permit the 
normal democratic to function. 
After all whatever the legal technicalities 
may -be in the ultimate analysis no sar- 
panch can function in a Panchayat against 
the expressly declared determined op- 
position of 10 panchas and with the thin 
support of two panchas, in a panchayat 
of 13. 

31. It is surprising that instead of 
realising the factual position and res- 
pecting majority the petitioner has 
chosen to play on technicalities and that 
too in a background where the Tehsil- 
dar who was supposed to come and pre- 
side over the meeting, sent a notice of 
cancelling the meeting at 1 P. M. with a 
Chaprasi, in circumstances, which ac- 
cording to the speaking facts of this case, 
are leading to the only inference that 
there was prima facie good reason to be- 
lieve of his design to avoid the meeting 
for helping Sarpanch. 


32. That being so, before I enter into 
other aspect of the case, I am inclined ta 
hold that: as the Sarpanch has not chal- 
lenged even till today that there is any 
doubt about the ten panchas opposing 
him in the Panchayat and supporting the 
no confidence motion, and further be- 
cause he is not claiming even till today 
that he has got even a working majority 
or support of more than two panchas in 
‘addition to him, there cannot be any 
substantial failure of justice or substan- 
tial injury to him by technical violation 
of the R. 15, even if it is held to be so 
in convening the meeting of 15th Jan. 79 
wherein he has been ousted by a no con- 

dence motion which was passed with 
the support of 10 panchas out of 13. 

33. I have already held in a number 
of cases, that unless substantial failure 
of justice or substantial injury is proved 
under Art. 226 (1) (b) or (c) as the case 
may be, I would not entertain writ peti- 
tion even if the impugned order or act 
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is patently without jurisdiction or against 
law, as that would be . converting these 
temples of justice into legal Gymnastic 
clubs or wrestling grounds of technicali- 
ties or hair splitting defects by cutting 
t's and dotting i’s. I have held that under 
Art. 226 (1) (b) or (c) of the Constitution 
more legal gimmicks without correlation 
to the grievance or redress of injury to 
petitioner, cannot be permitted, though 
they may be very useful for Universities, . 
Debating societies or research scholars. I 
have on a careful and thoughtful consi- 
deration of it, respectfully disagreed with 
the Bombay view and observed so in 
Manjoor Ahbmad’s case (AIR 1979 Raj 98). 
“While considering this question in 


. Miss Bharti Chaturvedi v. State of Rajas- 


than, Civil Writ Petn. No. 770 of 1978, 
decided on Jan. 2, 1979, I have observed 
as under: 


“The Parliament in its wisdom put 
these two riders, which of course are al- 
ternative, to circumscribe and put fetters 
on the jurisdiction of this court under 
Art, 226. This plenary power of the legi- 
slature cannot be challenged, It is also 
a matter of common knowledge that even 
earlier to it the High Courts used to in- 
sist upon the proof of substantial injury 
or injury to the petitioner in most of the 
writ applications,” 

“Unless the facts showing “substantial 
injury” or “substantial failure of justice” 
are specifically pleaded, a writ petition 
cannot be entertained under Art. 226 (1) 
(b) & (c) of the Constitution, and deser- 
ves to be dismissed “in limine.” 

‘It appears to me that the express ad- 
dition of the above two phrases in cls. (b) 
and (c) in Art. 226 was not without 
significance. The Parliament must have 
intended to oust and exclude the cases 
of ‘academic interest’ only so that the 
peaa time of the court is saved for 

g utilised for deciding those matters 
which affect and involve the rights of 
citizens. The Parliament was conscious 
of the fact that this country cannot af- 
ford to waste the court’s time for decid- 
ing academic or luxurious litigation...... 
The High Court should not be required 
to enter into controversies of academic 
interest although they may certainly be 
very useful and of great interest to the 
professors and. students of law in Uni- 
versities. They would be injurious and 
detrimental to other litigants who are 
waiting in queue for a decade and are 
impatient to get justice from High Court.” 

“Are we to convert the sacred and 
Pious temples of justice into ‘legal 
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gymnastic clubs,’ “legal debating societies’ 


or even: .‘luxurious. ‘research centres of 
law’? Are we to wait. and watch helplessly 
the gimmics of talented logic -and 
brilHant feats of oratory of -these 
fortunate few, who can afford to have 
luxury -of academie litigation at the 
cost of those- thousands litigants 
who are either waiting in fail cells 
for last 5 to 6 years to get their 
guilt er innocence decided or those: thou- 
sands of civil servants. or: industrial work- 
men, petty.:shopkeepers' or farmers whose 
fundamental rights have been invaded 
by unscrupulous employer or State func- 
tionaries and who want to have ‘justice 
according to law’ at: least if not real jus- 
' tice or-social justice, but. who: are. not 
getting their turr of hearing due to heavy 


cause-list and arrears of cases. A lakh of- 


such disappointed, helpless, impatient, 
gloomy, sad faces of litigants involved 
in about. 10,000: pending cases, are staring 
before me, and remind - me of the great 
importance of giving effect. to. the ‘riders’ 
of ‘substantial injury’, ‘substantial failure 
of justice, to make room for deciding 
"their awaiting fates and to. liberate- them 
from ‘coma’ caused due to -of 
pending cases. for more than a decade.”, 


-“Agait can we shut our eyes and be- 
come blind to the hard reality that -lakhs 
of poor, down-tredden, ‘less privileged 
citizens are those who are: still outcast 
- from the realms: of courts, justice. and 
law, as they cannot. afford: to reach and 
` spend in competition.of the . privileged, 
‘resourceful, educated: and 
litigants; nor can they afford to await 
in long queue. That. being sa, evem though 
, they deserve. consideration ..and . relief 
from the courts-but we are helpless to 
act as ‘watch dogs and sentinel’ of. Can- 
stitution and give justice to them. | 


- While I am sitting in. the -Court:-room, 


my eyes- are observing: the unending 
stream. of tears rolling from the eyes’ of 
“Saharias of.Sahbad’ and others (tillers 
of Shahbad, . subdivision : Kota District): 
who with their empty bellies: and naked 
skeleton. of bones and: starving body - are. 
helplessly watching their farms: being’ 
encroached,.,trespassed: and cultivated 


and crops “being harvested by rich, res- . 


ourceful imvaders; - but they can never 


safford to even’ weep and cry im: protest ` 


and cannot: imagine of either. going to-a 
court of law or to obtain relief of getting 
~ back: .pessessiom'‘ini spite of ‘tall talk. of 
legal aid’ to poor” and its inclusion in: 
Constitution. It may be that, if I describe 
the. above: tragic functioning of our law, 
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courts: of justice enumerating the hard 
realities, I may for a -while take-a role 
of a poet, philospher or reformer;: rather - 
than a Judge. but it is this restraint which 
is responsible for the - wide spread of 
feeling that ‘Judges live in ivory towers’. 
& feeling which even if- untrue or par- 
tially true, should be repelled by ` ‘im- 
parting speedy, cheap, social, ready and © 
real justice’ to the- lowest in the ladder, 
i e a tiller, a workman, a cobbler etc, 
and not by using. handy sword of ‘con= 
tempt. only,” 

“The High Court ` should literally and. 
the riders 








of ‘substantial injury’ and ‘substantial: - 


failure of justice’ while entertaining the. 
writ petitiom.under Art: 226 of the Con- 
stitution of. India except when. violation 
of fundamental rights” is alleged _ and 
Proved.” F Nia 

(b) ‘“In’a no confidence motion against 
Chairman of Municipal Board, 18 mem- 
bers out of 20, vote against Chairman, 
The Presiding Officer in law is Collector 
but Additional Collector, not having 
Collector’s powers "presides. The ousted . 
Chairman applies under Art. 226 on the 
ground that the entire proceedings ere ` 
without jurisdiction. The High Court 
under..Art. 226 would refuse to entertain 
such writ as the Chairman cannot show 
any substantial injury or. failure of jus- 
tice; merely. on account of - Additional 
Collector presiding over it. 


34. The present case fatls in the ‘cate- 
gory of illustration (b) | whieh J have 
given in. the. above- case. - 

35. In fact a. series. of ` aiment of.. 
this Court; wherein-either elections or no 
confidence: motion “meetings were set 
aside: om technical - grounds. cannot pro- 
vide any guidance now in view ` of the 
amendment made. in Article 226 by ad- 
dition.iof the riders ‘substantial injury’ 
or. “substantial failure - of justice”. Vish- 
wanath’s case.cited by Shri B. P. Agarwal: 








-falls in the same- aarti Some of the’. 


other cases affected by the above cansti- 
tutional Amendment are. 

‘(1).Anokhmal v. Chief Panchayat ofti- 
eer, AIR 1957 Raj 388: ILR (1956}-6 Raj 
1044; (2} Prabhudayal v. Chief.’Pancha- 
yat Officer, TLR (1957) 7 Raj 177.: 1957. 
Raj LW 317; (3) Hiralal v..Chief Pancha- 
yat Officer, 1958 Raj LW 421; (4) enters 
lal. v, ‘Collector,’ Bhilwara, ILR (1958) 
Raj, 152: -4958 Raj LW 96; (5) aie 
chandra v. CPO; ILR (2956) 6 ‘Raj 206: 
1954 Raj LW 414. (6). Sihamphae: Ep 





1979 


v. CPO, ILR (1958) 8 Raj 189: (7) Gokul 
Chand v. State of Rajasthan,’ 'ILR (1961) 
2 Raj 1047: 1961 Raj LW 874.5 °° 


36. Under the amended `. Art. 26 {1) 
(b) & (c) it would be necessary even in 


cases of Constitutional violations except 


fundamental rights, to prove substantial 
injury or substantial failure of justice due 
to the violation complained of. _ 

37; The writ application is therefore, 
not maintainable on this -constitutional 
bar of the petitioner’s failure to correlate 
any substantial injury or substantial 
failure of justice, with the alleged illeg- 
ality or irregularty in calling a second 
meeting on 15th Jan. 1979, even if it is as- 
sumed to be so. 


38. Even, before the amendment of 
Article 226 of the Constitution, this court 
in a series of cases has taken the view 
that in matters of no confidence motion 
once it is established that the motion was 
passed by a requiste number of the 
members against the sarpanch or Chair- 
man, proper course for ousted public re- 
presentative is to leave the office grace- 
fully, rather than to try to wriggle out 
of it by legal technicalities. In the case of 
Radhey Shyam v. State of . Rajasthan 
wherein the case related to ousted Chair- 
man of.the Municipal Board Srigangana- 
gar Hon’ble Justice Tyagi as he then was, 
observed as under 


“The traditions of democracy require 
that a person who wants to hold the elect- 
ed office of a local body must, give due 
Tespect to the wishes of the majority of 
the members of that body and if he has 
‘lost the confidence of that majority then 
-he should not try to stay in that -office 


even for a moment. and should not come. 


forward to seek the protection of this 
court under the extraordinary jurisdic- 
tion conferred by Article 226 of the Con- 
stitution”. 

In a series of cases which are reported 
in AIR 1976’ Raj 184, Bhurekhan v. State, 
1975 Raj LW 591, 1977 Raj LW 158 this 
court has: emphasised. the cardinal prin- 
ciple that in equitable jurisdiction under 
Art. 226 of the Constitution, the elected 
representative who has lost the confidence 
of the requisite majority should not be 
_ allowed to thrust himself in that office 
by legal quibbles, technicalities. He can- 
not claim protection of abstract doctrines 
of law. 

38. Law about “No Confidence” is 
contained in S..19, and R. 15 can be in- 
terpreted to be subservient S it only. 
&, 19 is as under:— ’ 
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“" (1) .A motion ‘of no-confidence may be 


moved by (any. elected or co-opted Panch) 
after giving such notice as may be pres- 
eribed against the Sarpach and Upasar- 
panch. - 

(2) If the ‘motion against the Sarpanch 
is carried by a majority of not less than 
3/4th of the total number of (members of 
the Panchayat including the Sarpanch 
but excluding the associate panchas) or if 
the -motion against the Upsarpanch is. 
carried by a majority of the total number 
of (members of the Panchayat including 
the Sarpanch but excluding the associate 
Panchas), the Sarpanch or the Upasar- 
panch, as the case may be shall, within 
2 days of the passing of the motion, re- 
sign his office by submitting his resigna- 
tion to the (officer-in-charge of Pancha- 
yats) and thereupon his office shall be 
deemed to be vacant. 

(3) If the Sarpanch or the Upsar« 
panch, as.the case may be, against whom 
the motion of no-confidence has been 
carried, does not resign his office with- 
in the period prescribed in sub-sec. (2), 
he shall be removed from his office by 
the (Officer in-charge of Panchayats.) | 

(4) Notwithstanding anything contain- 


ed in this Act or Rules made thereunder, 


a Sarpanch or Upsarpanch shall not pre- 
side ata meeting in which a motion of 
no-confidence is discussed against him 
but he shall have a right to speak and 
peepee to take part in the proceedings 

of the Panchayat (including a ae to 
vote.)” 


40. Thus when out of 13 see hans of 
Panchayat admittedly 10 have voted 
against Sarpanch, conditions Of S. 19 for 
passing of no-confidence motion by 3/4 
majority are fulfilled. Viewed with this 
angle, the quoting of sub-rules (7) & (4) 
of R. 15 by the ousted Sarpanch against 
express wording of S. 19, appears to me 
like “Devil quoting Scriptures”. I would. 
not permit this to happen to make it 
“mockery of justice.” ` 

41. I have admitted the case and 
directed that the meeting as scheduled 
on 15 Jan. 1979 would take place so that 
any doubt about the requisite majority 
being against the Sarpanch can be clear- 
ly removed. Now that on 15-1-1979 the 
same 10 s who waited from 
li A. M. to 1 P. M. on 30th of Dec. 1978 
to pass_no confidence motion and who 
later on went in a Jeep to. Kekari and 
Sarwad to pursue their efforts,. again 


-voted against the petitioner and made it 


Clear that. whatever had happened on — 





196 Raj.  [Prs. 41-46] 


15-1-1979 was also going to happen on 
30-12-1978 (sic) if the said functionary 
Who was to preside over the function 
would not have taken sides in the matter 
and exhibited sense of responsibility 
‘which is expected of him, more so in dis- 
Charging such statutory functions. 


42. The hob-nobbing by the State 
functionray, either to create an impedi- 
ment in the successful working of the 
democracy by helping one side against 
the other, is a matter of serious concern, 
as the entire -fabric of our democracy, 
which is enshrined in the Constitution and 
other laws is based on the assumption 
that the State functionaries would dis- 
charge their duties in ascertaining the will 
of the people, may be in Panchayat or 
District Boards Assemblies or Parlia- 
ment, Co-operatives or District Boards, 
by meticulously acting impartially and 
independently and in a detached manner. 
This case prima facie a glaring example 
of the State functionary “hob-nobbing 
and siding” with the Sarpanch, who has 
lost the confidence and was trying to 
avoid the evil day. 


43. This court cannot become a party 
to such inceremonious undemocratic 
functioning of the Sarpanch, against the 
express declared will of the ten Pan- 
chas, out of thirteen, by thrusting him as 
a Sarpanch on the ground of so called 
irregularities or violations. I'am, there- 
fore, firmly of the view that Sarpanch 
Suratram lost the confidence of the re- 
quisite number of majority of Panchas 
in this village Panchayat and whatever 
happened on 30th of Dec. 1978 was a 
designed effort by the Sarpanch in col- 
lusion with the Tehsildar to thrust him- 
self in the seat of Sarpanch by question- 
able methods which requires to be de- 
precated by this court. It would be for 
the State Government to ascertain the 
actual guilt of Tehsildar Kekari by a re- 
gular inquiry under the provisions of the 
law, after giving full opportunity to the 
delinquent officer and then if found 
guilty, to take appropriate action so that 
such recurrences are not made and the 
State functionaries should not go with 
the impression that they can go ‘scot 
free’ even after adopting such question- 
able methods. : 


44. Coming to the merits of the case, 
I am of the opinion that a no-confidence 
motion cannot lapse in the circumstan- 
ces which were created in this case, on 
30-12-1978 as no meeting commenced at 
all. There was no question of lapse of 


Suratram v. Addl, Dist. Development Officer 
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absence of Presiding Officer, cannot 
result in lapse of the motion. The Pr 
siding Officer cannot be allowéd to give 
Power of ‘Veto’ by defeating no-confid- 
ence motion by remaining absent or by 
remaining present but refusing to con- 
duct, convene or commence the meeting. 
That would be negation of law and the 
democracy. It has been held by Hon'ble 
Justice Kan Singh, as he then was, in 
Ganga Sahai v. Dy. Distt. Development 
Officer (1968 Raj LW 507) that motion 
cannot lapse in case, by unavoidable cir- 
cumstances meeting is not held. The Judg- 
ment of Hon'ble Justice Jagat Narain in 
1962 Raj LW 276, Ramu v. State of Rajas- 
than and Abdul Rahman y. Municipal 
Board, Makrana, 1965 Raj LW 295 also 
supports the view which I have taken . 
above. 


45. In Ramu v. State it was held, in 
relation to rule 15:— 

“From a perusal of this rule, I am of 
the opinion that the Collector or the pre- 
siding officer cannot adjourn the meet- 
ing once it has commenced, but that- 
there is no bar to the Collector cancel- 
ling the meeting and fixing another date 
for holding it before the meeting has 
commenced. It is clear from para 4 of the 
petition that the meeting fixed for 
8-10-61 was not held. There was thus no 
question of adjourning the meeting held 
on 8-10-1961. That meeting was cancel- 
led before it was held and a meeting was 
Called for 22-10-1961 which the Collec- 
tor was authorised to do. This contention 
has therefore no force.” 


46. In Ganga Sahai v. Dy Distt, 
Development Officer, Sawai Madhopur 
this Court, observed as under in relation 
to the intepretation of R. 15 and S. 19 
about the situation when a motion can 
be declared as lapsed :— 

“Even so, what is noteworthy is that 
there must be a meeting of the Gram 
Panchayat which was once held and at 
that meeting either the no confidence 
motion was voted down or it had lapsed 
under the stated condition”. 

“It is noteworthy that once a meeting 
has commenced then the rule does not 
give any power to the Presiding Officer to 
terminate the meeting for any reason be- 
fore the fixed period. The Legislature or 
the rule making authority perhaps never 
contemplated that these small cells of de- 
mocracy will have to be subjected to so 
much stress and strain. It was not a 
little surprising that even though a Magi- 
strate of the status of a Sub Divisional 
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i EREET was: apprised. in sdvance- that 
. there was tension in the village and there. 
was a threat to peace yet the machinery 
under the Criminal Pro¢edure Code for 
meeting any such threat to peace was 
not resorted to. If there was real threat 
- of peace as the respondents would -have 
me believe, then a more suitable action 
could have been contemplated well “in 
advance, It is not unknown that when a 
big mass of people- collects to pose a 
threat to peace it may be difficult to 
‘control the crowd on, the spur of the 
moment. A small contingent of 20 per- 
sons could hardly be sufficient to meet 


the menacing situation. Even bigger num- 


ber might be insufficient. Howsoever 
turbulent may be the crowd I do not be- 
lieve that such state of things have arisen 
in Rajasthan where they become migh- 
tier than the majesty of law itself. Poli- 
ticlans at times are tempted to work in 
a way that may be of benefit to them 
for future elections, but this cannot be 
the attitude of civil servants. In the pre- 
sent case unfortunately the impression 
is unavoidable that officers have got 
mixed up with politicians. Civil servants 
have to pien their duty under law above 
everything else. 

“In the result, I allow the writ peti- 
tion in part and direct the respondent 
No. 1, the Deputy District Development 
Officer to first collect the necessary 
materiál bearing on the questien on the 
- actual holding of the meeting on 16th 
Feb. 1968 and then in the light of the 
` material so collected by him reach pro- 
per conclusion as to whether the meet- 
ing was in fact held as alleged by the 
petitióner or not. If he comes to the con- 
clusion that no such meeting was hèld, 
then he shall fix another date for the 
special meeting of the Gram Panchayat.” 

47. I am therefore of the opinion that 
the motion never lapsed as the meeting 
did not commence on 30-12-1978 at all 
. and there was no meeting at all. 

48. The result is that this writ peti- 


tion fails and is dismissed: with- costs.. 


Since the writ petition has been dismiss- 
ed the petitioner would no longer func 
tion as Sarpanch and the respondents 
would take steps to proceed according to 
law to give charge of this office to Up- 
_ Sarpanch till fresh elections to the office 
of the Sarpanch are’ held according to 
law. All the respondents except respon- 
dent No. 3, would get separate set of 
costs from the petitioner. Z 

49. Copy of this Judgment be sent to 
‘the | Chief Peerary and. opr 
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Ministry of the State of Rajasthan for 


prompt action, 
- Petition diaiasod, 


AIR 1979 RAJASTHAN 197 
(JAIPUR BENCH) 
M. L. SHRIMAL, J. 
Lad Kanwar, Appellant v. Jagdish, Re- 


spondent. 


Civil Mise. Appeal No. 39 of 1978, D/- 
8-2-1979.* 


Hindu Marriage Act (25 of 1955), Ss. 9, 
10 and 13 — Suit for restitution of con- 
jugal rights by husband — Counterclaim 
by wife for judicial separation decreed 
— Objection in divorce proceeding by 
wife. that decree is without jurisdiction 
— Not maintainable, (Civil P. C. (1908), 
O. 7, R. 7). 


In a suit by husband for restitution of 
conjugal rights, wife’s claim for judicial 
separation was decreed and became final. 
Subsequently, the husband filed an ap- 
plication for divorce under Section 13 
(1A). It could not be resisted on ground 
that the earlier.decree for judicial sepa- 
ration. was passed without jurisdiction. 
There is nothing in O. 7, R. 7 or in any 
other provision of the Hindu Marriage 
Act, which, lays an embargo on a Court 
adopting a course of giving relief to the 
defendant on the basis of her statement - 
or a separate application filed in the 
same case. In a suit for restitution of 
conjugal rights it is open to the respon- 
dent, to raise pleas, which are provided 
for a decree for judicial separation. 
When ‘ʻa case had been tried by the 
Court and any judgment is rendered on 
merits, it should not be liable to be re- 
‘versed purely on technical. grounds and 
the ` policy of the legislature has been 
to treat objections to jurisdiction as 
technical. A plaint in law means a pri- 
vate memorial tendered to a Court in 
which a person sets forth his cause of ac- 
tion. A written statement claiming a 
set off will be deemed to that extent to 
be a plaint. A court has power to treat 
counterclaim as a plaint or cross-suit. 
A counterclaim is a weapon of offence 
which enables the defendant to enforce 
a claim effectually as an independent ac- 
tion. There is nothing in law, statutory 
or otherwise, which precludes a Court 


*(Against judgment and decree of Miss 
Kanta Bhatnagar, Dist. J. Kota D/- 
11-8-1977.) 


` EW/EW/C510/79/GSN/DVT 





198 Raj. [Prs. 1-5] 


from treating a counterclaim as a plaint 
_ in a cross-suit. (Paras 5, 9) 
It is within the powers of a Judge to 
decree the claim of a wife for judicial 
separation relying on ce admissions 
made in an application by the husband 
for restitution of conjugal rights and 
the definite plea of cruelty by the wife 
as non-petitioner. It cannot be said 
that such a decree was without jurisdic- 
tion. Jurisdiction means ‘authority to 
decide.” Whenever a fudicial or quasi- 
Judicial tribunal is empowered or requir- 
ed to enquire into a-question of law or 
fact for the purpose of giving a decision 
on it, its findings thereon cannot be im- 
peached collaterally and they are bind- 
ing until reversed on appeal. Where 
the Court had the authority and juris- 
diction to decide a matter, it does not 
lose its jurisdiction by coming to a wrong 
conclusion, whether it is wrong in law 
or fact. The question whether a tribu- 
nal has jurisdiction depends not on 
the truth or falsehood of the fact into 
‘which it has to. enquire, or upon the 
correctness of its findings on those facts, 
but upon their nature and is determin- 
able at the commencement and not at 

the conclusion of the enquiry. 
(Paras 6, 8) 


Cases Referred: Chronological Paras 


AIR 1975 Punj & Har 112 

AIR 1966 SC 634 

AIR 1954 SC 340 

ATR 1951 SC 469 

(1892) ILR 15 Mad 29 

(1880) ILR 5 Cal 669 

(1866) LR 1 HL 129:14 WR 926, Ramsden 
v. Dyson: 8 


D. K. Soral, for Appellant. 


JUDGMENT :— Heard learned coun- 
sel for the appellant. 

2. Respondent Jagdish had filed a peti- 
tion No. 92 of 1973 against appellant Mst. 
Lad Kanwar, daughter of Ram Kalyan for 
restitution of conjugal rights in the Court 
of District Judge, Kota. The learned Judge 
had called the parties. He made every 
endeavour to bring about reconciliation 
between the parties. Thereafter appel- 
lant Lad Kanwar made an application 
before the Court mentioning therein 
that Jagdish had treated the petitioner 
with such cruelty as to cause a reason- 
able apprehension in her mind that it 
would be harmful for her to live with 
him. On this ground of ‘cruelty a decree 
for judicial separation had been prayed 
to be passed. In support.of her applica- 
tion affidavits had also, been filed. 
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Though the evidence in that case had 


.been given through affidavits, the other 


party had not opposed it. Accordingly 
the learned Judge reached the conclu- 
sion that Jagdish had maltreated his 
wife, and eventually held that Mst. Lad 
Kanwar was entitled to a decree for 
judicial separation. 

2. Thus at the. request and insistence 
of Mst. Lad Kanwar a decree for judi- 
cial separation had been obtained by her 
in her favour on April 13, 1974. None of 
the parties challenged this decree in ap- 
peal or otherwise. After the. expiry of 
two years of the decree passed in Civil 
Misc. Case No. 92 of 1973, Jagdish filed 
a petition for divorce before the learn- 
ed District Judge under Section 13 of 
the Hindu Marriage Act, 1955 on the 
ground that there has been no resump- 
tion of cohabitation between the parties 
to the marriage for a period of two 
years after the passing of the decree for 
judicial separation in the proceedings to 
which they were parties. The learned 
Judge after taking necessary proceedings 
and hearing the parties passed a decree 
for divorce in accordance with S. 13 
(1A) of the Hindu Marriage Act, 1955 
vide her judgment, dated August 11, 
1977. 


3. The appellant has challenged the 
above verdict of the trial court through 
this appeal. 


4. The only contention raised, is, 
that the decree passed by the learned 
District Judge, Kota, in Civil Misc. Case 
No. 92 of 1973 was without jurisdiction. 
In the proceedings for restitution of con- 
jugal rights the court below, counsel 
adds, had no authority to pass a decree 
in favour of the non-petitioner of that 
case on the basis of her application or 
on the written statement. The sub- 
stance of the argument of the appel- 
lant’s counsel is that no decree for 
divorce could have been passed on the 
basis of the decree awarded in Civil Mise. 
Case No. 92 of 1973, that decree being 
without jurisdiction. In support of this 
contention réliance has been placed on 
Kiran Singh v. Chaman Paswan (AIR 
1954 SC 340). 

5...Coming now to the question of 
jurisdiction it may be stated at the very 
outset that the Supreme Court authority 
referred to above deals with the Suits 
Valuation Act (1887) and not with the 
question arising in this appeal. This au- 
thority, therefore, is of no assistance to 
the appellant. Besides it is clearly men- 
tioned in the judgment -that when a 


” from “treating ‘a 
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merits any- judgment rendered-it should 
not be liable to be reversed purely on 
technical grounds and the policy of the 


Jlegislature has been to treat objections 


to jurisdiction as technical O. 7 R. 7, 
C.. P. C, specifically provides that the 
rules applicable to the plaint also apply 
to any relief claimed by the defendant 
in his written statement. O..8 R. 6 C.P.C. 
provides that a defendant can also plead 
set off and the written statement shall 
have the same effect as a plaint in a 
cross-suit so as to enable the Court to 
pronounce a final judgment in respect 
both of the original claim and of the set 
off. Under Section 21 of the Hindu Mar- 
riage Act, 1955, all proceedings under 
the Act are to be regulated as far as may 
be by the Civil P. C. 1908 A plaint in 
aw means a private memorial tendered 


to a Court in which a person sets forth . 


his cause of action. A written statement 
claiming a set off will be deemed to that 
extent to be a plaint; vide (1892) ILR 15 
Mad 29. Under O. 8 R. 6-A (2) a counter- 
claim has the same effect as a cross- 
suit so as to enable a court.to pronounce 
a final judgment in the same suit both 
on the original claim and the counter- 
claim. A counterclaim need not be'an 
action of the same nature as the original 
action; (AIR 1975 Punj and Har 112) 

unshi Ram v. Radha Kishan. A court 
has power to treat counterclaim as a 
plaint or cross-suit. A counterclaim 
is a weapon of offence which enables the 
defendant to enforce a claim effectually 
as an independent action. O. 8 R. 6-F 
further empowers’ the court to give re- 
ief in respect of counterclaim. In 4 
suit for restitution of conjugal rights it 
is open to the respondent, to raise pleas, 
which are provided for a decree.. for 
fudicial separation. In the case on hand 
a decree for. judicial separation had been 
passed in Civil Misc. Suit No. 92 of 1973 
by the, learned District Judge at the 
behest of the defendant. of that case, 
The question (which) has, therefore, to 
be considered on principle is as to whe- 
the there is anything in law, statutory 
or otherwise, which precludes a R 
counterclaim - a 
plaint in a cross-suit. It is difficult 
to see any. No doubt, the- Civil 
Procedure Code prescribes the con- 
tents of a plaint and it might very well be 
that the counterclaim which is ‘to be 
treated as a cross guit might not conform 
to all these requirements, but .-this “by 
itself is not sufficient to deny.to the 
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‘mands. It 
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Court the power and: the jurisdiction to 
‘read. and. -construe the- pleadings in a 
reasonable manner. If, for instance what 
is really a- plaint in a cross-suit is made 
part of a written statement or by -being 
made as a part and parcel thereof, by a 
separate application,. though described as 
a counterclaim, there could under the 
law (be) no legal objection to the coun- 
terclaim . treating (it) as a plaint and 
granting such relief to the defendant as 
would have been open to him or her. To 
hold otherwise would be to effect what 
in substance is a mere defect in the 
form .of. pleadings into an instrument for 
denying what justice manifestly de- 
would suffice to say that 
there is nothing in O.7 R. 7 or O. 8 R. 6 
C. P. C. or in any other provision of the 
Hindu Marriage Act, which lays an em- 
bargo on a Court adopting a course of 
giving relief to the defendant on the 
basis of her statement or a separate ap- 
plication filed in the same case. 


6 Learned counsel is not correct in 
his submission that the decree for judi- 
cial separation passed in Civil Misc. 
Case No. 92 of 1973 was a nullity. The 
decree was not the result of a collusion 
between the parties. The non-petitioner 
in that case-Mst. Lad Kanwar had raised 
a definite - plea of ` cruelty. Learned 
Judge placing reliance on certain ad- 
missions made in: the application for 
restitution of conjugal rights and affida- 
vits filed by the non-petitioner de- 
creed the claim of Mst. Lad Kanwar for 
judicial separation. It was within his 
powers to do so. [It cannot be said that 
such a decree was without jurisdiction. 
Jurisdiction means ‘authority to decide’. 
Whenever a judicial or quasi-judicial 
tribunal is empowered or required to 


enquire into a question of law or fact 
. for the purpose of giving a decision on 


it, its findings thereori cannot be im- 
peached collaterally and they are binding 
until ‘reversed on appeal. Where the 
Court had the authority and jurisdiction 
to decide a matter, it does not lose its 
jurisdiction by coming to a wrong con- 
clusion,. whether it is wrong in law or 
fact. The question whether a tribunal 
has jurisdiction depends not on the 
truth or falsehood of the fact into which 
it has to enquire, or upon the correct- 
ness of its findings on those facts, but 
upon their nature and is determinable 
at the commencement and not at the 
conclusion of the enquiry. It is-a settl- 
ed law that where a party without ob- 
jection joins issue and goes to trial 


200 Raj 


upon merits, the defendant cannot sub- 
_jsequently dispute the jurisdiction of the 
Court that there was irregularity in the 
initial procedure which if objected to, 
at the time would have led to the dis- 
missal of the suit. The irregularity is 
waived if no objection is taken in time; 
vide (AIR 1966 SC 834) B. Petroleum Co, 
v. P. J. Pappu. 
-7, The characteristic attribute of a 
Judicial act or decision is that it binds, 
whether it be right or wrong. An error 
of law or fact committted by a judicial 
or quasi-judicial body cannot, in general, 
be impeached otherwise than on appeal 
unless the erroneous determination re- 
lates to a matter on which the jurisdic- 
tion of that body depends. Civil Misc. 
Case No. 92 of 1973 was a contested case 
and there is no reason to hold that tha 
learned Judge, who decided that case 
had no jurisdiction to decide the mat- 
ter in dispute in between the parties. 


8. As already mentioned above, there 
is nothing on record to hold that learned 
‘District Judge has assumed jurisdiction 
in Civil Misc. Case No. 92 of 1973 which 
he did not possess, the appellant cannot 
be said to have suffered any loss, because 
the decree in that case was passed at 
the instance and on the basis of evidence 
led by her by affidavits and now after 
passing of five years of the decision. of 
that case it is not open to her to come 
to this Court and say that the decree 
passed in that case in her favour was 
without jurisdiction. 


“Under Section 19 of the Hindu Mar- 
riage Act it is only the District Court, 
as defined in Section 3 (b) that has juris- 
diction to entertain and try matters aris- 
ing under the Act. The Section regu- 
Yates the venue. Here the cause of ac- 
tion relates to matrimonial affairs and 
the same was decided by the competent 
Court. The question of want of juris- 
diction therefore does not arise. In my 
‘view, a party can be estopped not only 
from giving particular evidence but 
from doing any act or relying upon any 
particular argument or contention which 
the rules of equity and good conscience 
prevent him from using as against his 
opponent. Reference may be made to 
Ganges Manufacturing Co. v. Souraj- 
mull (1880) ILR 5 Cal 669. It is the 
duty of the Court to prevent the per- 
petration of a legal fraud. In the words 
of Hon’ble Chandra Sekhara ‘Aiyar, J. as 


observed in Collector of-Bombay v. Bom-' 


bay Corporation, AIR 1951 SC 469 a 


. page 476 is as under :— 


Durga Prasad v, Kanhiyalal 
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"Whether it is the equity recognised 
in Ramsden’s case, or it is some other ` 
form of equity, is not of much impor- 
tance. Courts must do justice by the 
promotion of honesty and good faith, as 
far as it lies in their power”. 

The different conclusion would be oppos- 
ed to what is reasonable and fair. 

9 The party ‘obtaining decree for~ 
judicial separation must have known 
that. after the expiry of the two years 
it would be open to either party to ob- 
tain a decree for divorce. It was open 
to the appellant to file an application 
under Section 10 (2) of the Hindu Mar- 
riage Act, 1955 for rescinding the decree 
for judicial separation. The relevant 
section reads as under :— j 

“10. Judicial separation—(1)...... 

(2) Where a decree for judicial sepa- 
ration has been passed, it shall no lon- 


ger be obligatory for the petitioner to 


cohabit with the respondent, but tha 
court may, on the application by peti- 
tion of either party and on being satis- 
fied of the truth of the statements made 
in such petition, rescind the decree if it 
considers it just and reasonable to do 
s0”. l 


Having failed to take recourse available 
to her under the provisions of the Hindu 
Marriage Act, 1955 the appellant cannot 
be allowed to agitate, after five years 
of the passing of the decree, that decree 
in Civil Misc. Suit No. 92 of 1973 was 
passed without jurisdiction. The appel-| 
lant cannot be said to have suffered any| 
loss in the proved circumstances of the 
case. There is no dispute on the point 
that Mst. Lad Kanwar is not living 
with her husband since the passing of 
the decree for judicial separation by the 
Court in the year 1974. The judgment 
of the ‘court below is perfectly sound 
written in lucid language after careful 
consideration of the facts and it hardly 
calls for any interference. 

10. The appeal is without merits and 
it is dismissed summarily. 

Appeal dismissed, 
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(A) T.. P. Act (4 of 1882), Section 53-A 
— Contracts to transfer — Question 
whether a contract is specifically enfor- 
ceable or not has no i Specific 


Relief Act (47 of 1963), Ss. 10, 12). 


In granting relief under Section 53-A, 
the question whether a contract is speci- 
fically enforceable or not, has no bear- 
ing at all. The provisiong of Sections 10 
and 12 of the Specific Relief Act are 
` quite distinct from Section 53-A of the 
Transfer of Property Act. Section 51-A 
applies even when the specific perfor- 
mance of a contract is barred or the con- 
tract is otherwise unenforceable. The 
doctrine of part performance embodied 
in Section 53-A is an equitable doctrine. 
The object of this Section is to prevent 
a transferor or his successor any interest 
from taking any advantage on account 
of the non-registration of the document, 
provided, the transferee has’ performed 
his part of the contract and in pursuance 
thereof, has taken possession of some 
immoveable property. This right is avail- 
able to the transferee as defence in 
order to protect his possession. Thus, a 
defendant in an action of ejectment may, 


in certain circumstances, effectively plead’ 


ion under an unregistered con- 
tract of sale in defence to the action. 


(Para 5) 


(B) T. P. Act (4 of 1882), Section 53A 
— Words “property or any part thereof” 
— Meaning of — Transferee in posses- 
sion of some portion and not entire pro- 
perty agreed to be sold — Still entitled 
to protection under S. 53A. 


That the transferee is not in possession 
of the entire property agreed to be sold 
is no ground for denying protection to 
him under Section 53A. -There is no 
mention of any property for a transferee 
being already in possession, and as such, 
the words “property or any part there- 
of’ shall have to be taken into consider- 
ation for such transferee also for giving 
full effect to Part 2 of Section 53-A. 
The property or any part thereof applies 
in relation to a transferee being already 
in possession and who continues to re- 
main in possession after the transfer. 

(Para 6) 
Cases Referred : Chronoloieal Paras 
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(1941) 45 Cal WN 489 > >» 5 


M. M. Tiwari,: for ‘Appellants; M. R. 
Bhansali, for Respondents. 


JUDGMENT: — This is a plaintiffs’ 


second appeal against the judgment. and 
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decree of the learned District Judge, 
Ajmer dated. 10-4-1967 affirming the 
judgment and decree of learned Civil 
Judge, Kishangarh dated 13-10-1966. 


2. The plaintiff appellant filed a suit 
for arrears of rent and eviction against 
the defendants in respect of a house 
situated in village Harmara. The plain- 
tiffs’ case was that the defendants took 
a house on rent excepting a ‘Kothari’ on 
a monthly tenancy -commencing from 
Sudi 1st of ego month. The rent agreed 
was Rs. 50/- year. The plaintiff 
claimed Rs. 138. 30. as arrears of rent and 
Rs. 13.50 as mesne profits and claimed 
eviction. The defendants in their joint 
written statement took the plea inter alia 
that though they were tenants of the 
plaintiff, but ‘on 19-4-1959, the plaintiff 
sold the house for Rs. 2200/- and handed 
over possession of the same and the re- . 
lationship of landlord and tenant came to 
an end thereafter. They further submit- 
ted that the plaintiff obtained a sum of 
Rs. 1,000/- by way of earnest money, 
but thereafter, did not get the sale-deed 
registered that the defendants were 
ready and willing to perform their part 
of the contract. The defendants thus 
claimed protection under Section 53-A 
of the T. P. Act. The trial court fram- 
ed the following issues; 


2. Ma Aqaaega gag $ fagar & | 

R. AM qaaa A EÈ LRR-Fo 
4.9. q mesne profits ẹ ł},&o N. P. 
arnt & 1 

R aT geag BT ATE È WHT 
qaarfaar er tara wt feat ger aaa Heat 
HT Qooo Sora we St Tar ga are H3-A 
T.P., Act, Soe en 


Baer TA TT TT GT Š I 


Y. revel aT ZI 
8. The trial court decided all the 
issues in favour of the defendants and 


dismissed the suit. Learned District 
Judge also upheld the judgment of the 
trial court. Hence, this second appeal 
by the plaintiffs in his court. 


4. Learned counsel for the plaintiff- 


appellants has argued that there was a 


condition in the agreement to sell dated 
19-4-1959 that the sale-deed shall be 
executed within a‘period of four months 
and in case, ‘there would be default on’ 
the part of the vendor, the vendees shall 
be entitled to receive Rs, 1,500 by way 
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‘ of damages including the amount of 
Rs. 1,000/- received: as earnest money by 
the vendor, and in case of default on 
the part of the vendees,.the vendor shall 
‘be entitled to forfeit Rs. 500/- out of 


the amount of Rs. 1,000/- received as- 


earnest money by the vendor. ‘It is, 
thus, submitted that in view of this con- 
dition in the agreement for sale, the de- 
fendants at the most were entitled -for 
. damages and were not entitled to claim 
any right under Section 53-A of the 
T. P. Act. It is also submitted that the 
suit for specific performance ` itself, 
having become barred by time no de- 
fence under Section 53-A of the T. P. 
Act shall be available to the defendants, 
Tt is also argued that there was no agree- 
ment for the sale of the entire house and 
even if, it may be admitted that the de- 
fendants. were. in possession of part of 
the house as tenants, they were not en- 


titled to the defence under Section 53-A ` 


of the T. P. Act. Learned counsel 
has further argued that the defendants 
did not pay the balance money within 
the time agreed in the contract. for sale, 
and as such, when the defendants were 
not entitled to claim any specific -perfor- 
-mance of- the contract, they could not be 
held entitled to-.claim protection under 
Section 53-A .of the T. P. Act. It is 
further submitted that under Sections 10 
and. 12- „of the Specific Relief Act, the 
defendants were not entitled to claim a 
-decree for: specific performance and’ as 
such, they could not get any relief under 
Section 53-A of the T, P. Act. 


5. Be -seeno force in the. contentions 
raised . by the learned counsel for the 
appellants. In granting relief under 
Section 'B3-A of the T. P. Act, the. ques- 
tion whether a contract. is specifically 
enforceable or not, has no bearing at 
all. The provisions of Sections 10 and 


© 12 of the Specific Relief Act are quite 


distinct from Section 53-A of the T. P, 
. Act. It has:been laid down in- Bharat 
Chandra Das v. Md. Ramjan Choudhury 
(1941) 45 Cal .WN 489 and Jahangir 
Begum v. Gulam Ali Ahmed, AIR 1955 
- Hyd 101 that Section 53-A applies even 
when the specific performance of a con- 
tract is barred or the contract is. other- 
wise unenforceable. The doctrine of 
part performance embodied. in Sec, 53-A 


‘lof the T. P. Act is an - equitable doc- 


trine. The object of this Section is to 
prevent a transferor or his - successor 
any interest from taking. any advantage 
on account of the non-registration of the 
‘document, _ provided, the transferee has 
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performed his part-of the coñtract and 
in pursuance thereof has taken posses- 
sion of some immoveable property. This 
right is available to the transferee as 
defence in ..order to protect his- posses- 
sion. Thus, a defendant in an action of 
£jectment may, in certain circumstances, 
effectively plead possession under an un- 
registered contract of sale in defence to 
the action. Thus, there is no force in 
the arguments of the learned counsel for 
the appellant that when no suit for spe- 
cific ‘performance. could be filed by the 
defendants, they were not entitled to 
ay defence under Section 53-A of the 
P. Act, 

6. AS regards the contention ot the 
learned counsel for the appellant that . 
the defendants being not in possession ' 
of the ‘entire property agreed to be .sold 
in their favour, they. were not entitled 
to. the protection under Section 53-A 
of the T. P. Act, suffice it to say that 
this objection was not raised or argued 
in the courts below. That apart I see 
no force in the contention of the learned 
counsel for the appellant that in Sec- 
tion 53-A of the T. P: Act, the words 
‘of the. property or any part. thereof’ .do 
not occur after the words ‘or the trans- 
feree, being already in possession, con- 
tinues in possession. In part 2 of Sec- 
tion 53-A. as such where’ a- transferee 
already in possession, continues in pos- 
session, he should. be in possession- of 
the whole property and. not: a’ part 
thereof. What the „learned counsel 
wants to argue is that:in part 2 of Sec- 
tion 53-A the words “property or any 
part thereof,” should only be read for a 
transferee who has. taken poasesaion of 
property and as these words are missing 
for a transferee being already in posses- 
sion, such transferee can only take the 
advantage, in ‘case, he was already - in 
possession of the ‘whole of the property, 
In my view, this interpretation put by 
the learned counsel for the: appellants 
is not correct in relation to a transferee 
being already in ‘possession. - There 
is .no menfion of any, property for a 
transferee being already in ‘possession, 
and’ as-such; the words “property or any 
part thereof” shall have to be taken 
into consideration for such transferee 
also for giving full effect to part 2 of 
Section 53-A of the T. P. Act. The 
contention of the learned counsel for 
the appellant might have some force. in. 
case the words “of the’ property” would 


. have been used after the words “traris- 


feree, being already in possession” in- 
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Part 2 `of Section: 53-A. .The absencè 


of such words clearly indicates that the - 


property or any part thereof applies ‘in 
‘relation to a transferee being already in 
possession and ‘who continués to remain 
possession after the transfer. i 
Thus, I find no force in- this appeal 
and the same is dismissed. However, in 
the circumstance of the case, I direct the 
parties to bear their own costs. 
Appeal dismissed. 
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Mohan -Lal- Jain, -Petitioner. v. State of 
Rajasthan and others, Respondents. 
Civil Writ Petn No, 582 of 1978, 
D/-‘13-2-1979. n - 
(A) Rajasthan Municipalities Act (38 
of 1959), Ss. 304 (3) and 297 — Raiasthaa 
Municipal (Subordinate and Ministerial 
Service) Rules, 1963, R. 38 — Fact that 
source of authority to make 19f3 Rules 
is wrongly mentioned as S. 88 and Sec- 
tion 297 (2) (b) which contains $S. 88 
does not affect. authority of Govt. to. make 
the Rules or validity of the Ruler as Govt. 
has power to frame the Rules under Sec- 
- tions 304 and 297 — R. 38 is valid and 


‘intra vires. AFR 1964 SC 264 and AIR. 


1958 SC 232 and AIR 1974 SC- 1281, 
Rel. on. (Paras 13, 16, 17) 


(B) Rajasthan ‘Municipalities Act (38 
of 1959), Ss. 304 (3) and 297 — Rajasthan 
Municipal (Subordinate and Ministerial 


Service) Rules, 1963, R. 38 — In matter - 


of transfer of Municipal employee -from 
one Municipal Board to another Govt. 
under S. 304 and S. 297 can frame rules, 
issue directions generally or particularly 
and even itself issue orders — Transfer 
of L. D.C. from one Municipal Board to 
another by Govt. is valid. - ` (Para 20) 
(C) Rajasthan Municipalities Act (38 
of 1959), Ss. 304 (3) and 297 — Transfer 
of Municipal employee from one Muni- 
cipal Board to another cannot be termed 
as demotion. (Para. 20) 
Cassa Referred : “Chronological Paras 
(1974) 4 SCC 396 : AIR 1974 SC 1281 : 
1974 Lab IC 9884 > 15 
AIR 1964 SC 264 : 1964 (1) Cri La 156 14 
AIR 1958 SC 232 15 
Narendra Kumar Jain. for V. S. Dave, 
for Petitioner; J. B. Rastogi Govt. - Ad- 
„vocate, for the State, 


ORDER: — In this writ - petition the 


principal contention of the petitioner is, 
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_ Mohal. Lat v“ State” (G. M` Lodiia J.) 
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_ that he cannot be ‘transferred from one 


Municipal Board“ in: “Rajasthan to the 
other: Municipal Board; as is sought to be 
done by the order dated 10th Aug. 1978, 
issued by the Deputy Secretary to the 
Government of- Rajasthan, The petitioner 
has been transferred from the post of 
LDC Todarai Singh to the post of LDC 
Nathdwara Municipal Board. 

2. Notice was issued to the State Gov- 
ernment. Mr. J. S. Rastogi, Government 
Advocate, pointed. out that the transfers 
of the Municipal employees can be made 
under S. 304 (3) read with Rules framed 
under S. 297 and S. 88 of the Rajasthan 
Municipalities “Act. On 8th Jan., 1979, 
Mr. Dave appeared -and he prayed for 
time to study the-law on this point, 
> 3. Today, Mr.’ Jain appearing for 
submits that the appointing 
authority of the petitioner was the Muni- 
cipal Board and, therefore, the State’ 
Government or its functionaries have got 
no powers to either frame rules or to 
transfer them. It is urged that- under 
S. 88 no such rules can be framed, and 
the Rajasthan Municipal Subordinate 
and Ministerial Service Rules, 1963 in 
terms make a._mention of S. 88 as the 
source of. authority. 


-4. It is also submitted by Mr. Jain 
that by this transfer, his client would ba 
posted on a post where he would become 
junior, and it would result in demotion 
and consequently penal consequences. 

'. 5. I have heard the learned counsel 
for the. parties. It'is to be noted that 
S. 304-of the. Rajasthan Municipalities 
Act, 1959, in terms permits the transfer 
under cl. (3) which is as under:— 

“(3) With the approval of the State 
‘Government and in conformity with such 
general or special directions as it may 
from time to time issue, any officer or 
servant of a Board who is a member of 
-the Service may be transferred to the 
service of another Board”, 


6. Section 297 (i) again: in terms au- 
thorises the State Government to frame 
rules for the service conditions of the 
Municipal employees, ° 


’ T. Section 88 authorises the. Board to 
make the rules which cannot be inconsis- 
tent with the. rules framed by the State 
Government under S. 297. 

8. On a careful consideration of Sec- 
tions 88, 297 and 304 of the Rajasthan 
Municipalities Act, 1959, I: am of the 
opinion that the State Government has 
got powers to frame rules for the trans- 
fers of the Municipal employees of the 


various Municipalities in: Rajasthan, 
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$. It is to be noted that in the Rajas- 
than Municipal (Subordinate and Minis- 
terial Service) Rules, 1963 a mention. has 
been made of S. 88 and S. 297, but the 
clause mentioned in sub-s. (2), cl. (b) of 
the Act. No. 38 of 1959. Sub-sec. (2) (b) 
of S. 297 read as under: 

“(2)-In particular, and without pre- 
` fudice to the generality of the foregoing 
power, the State Government may make 
rules or orders — 


(b) for the regulation of all or any of 
the matters specified in els. (b), (c), (e), 
(f), (g) and (h) of S. 88;”. 


10. Thus sub-cl. (b) of. sub-s. (2) of 
S. 297 authorises the State Government 
to frame rules for the regulation of all 
matters of S. 88. Section 297 (i) in terms 
permits the State Government for fram- 
ing rules for determining their service 
conditions. It is not without significance 
that by S. 304 (c), the State Government 
has got further powers to lay down gene- 
ral or specific conditions for the transfer 
_of the members of the service. 


11. In view of the above provision of 
law, it is beyond doubt that the State 
Govt. has got powers to make rules, 
regulations or issue directions general or 
specific or issue transfer orders of the 
employee of the Municipal Board by vir- 
tue of the powers given to it by the 
legislature under S. 304 independently 
and again by virtue of the powers under 
various clauses of S. 297 of the Rajasthan 
Municipalities Act, 1959. The State Gov- 
ernment has got further powers to regu- 
late the service condition on matters 
which are specified in S. 88 also. Sec- 
tion 297 (i) gives general powers to the 
State Government for framing the rules 
or orders for the purposes of carrying 
into effect the provisions of the Munici- 
palities Act, 1959, and it is beyond doubt 
that the entire Municipal Administration 
of the State Government functions under 
the provisions of this Act. In view of 
S. 304 read with S. 297, I am of the opin- 
ion that there is no lack of authority in 
the 
orders of transfer of the member of the 
service directly in individual cases, or to 
make rules for the same, as has been 
done in the form of the Rules of 1963, 
including R. 38, or to issue general or 
special direction for the transfer. 


12. The plenary powers of the State 
Government to make the provisions of 
Ss. 304 and 297 have not been questioned, 
and there is no doubt about the compe- 
tency of the legislature as the Municipal 
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State Government either to pass. 
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Administration and its affairs is. State 
subject, 

13. ‘The only point which has created 
some doubt or confusion is; mention 
of S. 88 mentioned in S. 297 (2) (b) of tha 
Act, in the rules. It is also established 
law that even on the assumption that a 
wrong sub-clause: of S. 297 has been 
mentioned: it would not affect the vali- 
dity of the rules. 

14. In Afzal Ullah v. State of Uttar 
Pradesh, AIR 1964 SC 264, it was held 
that a mere mention of wrong provision 
“of law under which the bye-laws of the 
Municipality were framed was not suff- 
cient to declare the law as invalid. The 
relevant portion contained in para 14 igs © 
as under :— 

“It is true that the preamble to the 
bye-laws refers to cls. A (a), (b) and (c) 
and J (d) of S. 298 and these clauses un- 
doubtedly: are inapplicable; but once it is 
shown that the impugned bye-laws are 
within the competence of the Munici- 
pality, the fact that the preamble to tha 
bye-laws mentions clauses which are not 
relevant, would not affect the validity of 
the bye-law. The validity of the bye- 
law must be treated by reference to the 
question as to whether the Board had 
the power to make those bye-laws. If tha 
power is otherwise established, the fact 
that the source of the power has 
incorrectly or inaccurately indicated in 
the preamble to the bye-laws would not 
make the bye-laws invalid.” 

- 15. Reliance was placed on P. Bala- 
kotaiah v. Union of India, AIR 1958 SC 
232 for. the above proposition. In H. L. 
Mehra v. Union of India, (1974) 4 SCC 
396, the Supreme Court again held that 
mention of a wrong provision. of a 
statute will not invalidate an order when 
it is within the powers of the authority. 

16. The simple question which re- 
quires adjudication by this Court in this 
case is, therefore, whether the State 
Government could either itself transfer 
or frame the rules or issue directions, 
general or specific, for the transfer of 
the. employee from one Municipal Board 
to other Municipal Board in the State of 


Rajasthan. I am firmly of the view that 
this power t the § State Government poss posses- 


ses, by virtue re of S. 304 read with S. 297 
ef the Rajasthan Municipalities Act. Sec- 
tion 304 (3) and S. 297 (i) and_further| . 
sub-cl. (i) of sub-s. (2) of 5. 297: clinches 
the issue. The power being there, mere 
mention of- wrong section or a sub-clause 


even on the assumption ‘of submission 
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being correct, is of no consequence what- 
Joar The authority which the -State 


Government: gets is not by a mére men- 
tion of the draftsman of a particular 
sub-section, but the enactment of the 
Legislature as the sole authority is to be 
considered from the Act as such, and not 
the mention of a particular provision of 
that Act and the rule. Wrong mention of 


some of ‘the provisions of the Act 
for the purposes of showing the autho- 


rity is only a. mistake which would not 
affect the basic authority or the com- 


petence of the State to make rules. That 
being so, the powers to transfer being 
there both under Section 304 (3) 
and also under the rules framed 
under S. 297 of the Act, I am of the 
opinion that the impugned order is valid. 

17. It has to be noted that the im- 
pugned order has been passed by the 
Deputy Secretary of the State Govèrn- 
ment and, therefore, it is the order of 
the 
covered by the provisions of S. 304 (o) 
itself. The submissions of the learned 
counsel for the petitioner, therefore, can- 
not be accepted in so far as they relate 
to the challenge to the validity of the 
R. 38 of the Rajasthan Municipal (Sub- 
ordinate and Ministerial Service) Rules, 
1963. It is, therefore, held that the 
R. 38 of these rules is valid and intra 
vires. The State Government and its 
functionaries as provided in the Act and 
the Rules referred to above have got 
powers to transfer the Mumicipal em- 
ployees from one Municipal Board to the 
other Municipal Board, 

18. Mr. Jain further submitted that 
this transfer would result in demotion. 
The submission is devoid of any force 
inasmuch as the transfer of LDC has 
been made on the same post of LDC as 
per the impugned order and the conse- 
quence of demotion is imaginary and 
without any basis. 

19. Mr. Jain also submitted that a few 
cases have been admitted on this point 
at Jodhpur and therefore this case should 
also be kept for consideration. It is not 
possible to say whether identical question 
was involved in some other cases; but 
even if that is so, since a notice was 
given to the Government and the respon- 
dents in this case have come up with 
specific defence of a statutory provision 
of the rules, it is in the interests of all 
that the validity of the law must be 
decided at the earliest, one way or the 
other, ñ 
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State Government itself, and is- 
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20. My conclusions: of the above deci- 
sion are as follows: 

(i) Rule 38 of the Subordinate and 
Ministerial Service Rules, 1963 is valid 
and intra vires. ‘ 

(ii) In matter of transfer of Munici- 
pal employees from one Municipal Board 
to another Municipal Board. in Rajasthan, 
the State Government can frame rules, 
issue directions generally or particularly 
and even itself issue orders under Sec- 
tion 304 (3) and S. 297 of the Rajasthan 


` Municipalities Act, 1959. 


(iif) Transfer of a Municipal employee 
simply from one Board to another in 
Rajasthan cannot be termed as demotion. 

(iv) The impugned order Ex. V pas- 
sed by the Deputy Secretary to the Gov 
ernment transferring the petitioner as 
L D C from Municipal Board, Todarai 
singh to the Municipal Board, Nath 
dwara is valid. 

21. The writ petition is therefore dis- 


Petition dismissed, 
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Shyam Lal, Petitioner v. Sobhan Lal, 
Respondent. 

Civil Revn. No. 346 of 1974, D/-1 17-11- 
1978.* 


Court-fees Act (7 of 1870), S. 7 (v) (e) 
= Rajasthan Court-fees and Suits Valu- 
ation Act (23 of 1961), S. 29 — Suit 
against licensee for possession after 
revocation of licence — Prayer for 
mandatory injunction for vacating house 
— Tantamounts to asking for possession 
— Court-fee payable according to mar- 
ket value of the house. AIR 1964 J & K 
99, Dissented from. 


1967 Raj LW 401 
(1964) 66 Bom LR 744 5, 9 
AIR 1964 J & K 99 5, 9 
(1963) 63 Bom LR 604 5, 9 
1962 Raj LW 357 5 
AIR 1961 Cal 229 (SB) 3, 9 
AIR 1958 Cal 179 9 
AIR 1949 Cal 621 5 
AIR 1947 Bom 482 5 
AIR 1927 Pat 140 


K. Murari, for Petitioner; J. 8. Jodha, 


for Respondent. 
-ORDER: — This revision by the 


plaintiff-petitioner is directed against 


*(Against order of Budhmal Bhojak, Mun- 
_siff, Jodhpur, D/- 3-5-1974). : 
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the ,order wf Munsif-City, Jodhpur, dated 
May 3, 1974 by which the . decided issue 
No. 5 against the -plaintif and in favour 
of the defendant and directed him to pay 
ad valorem. Court-fee on the market 
value of ‘the house in dispute. l 
.2. The plaintiff and defendant are 
father and son respectively. The plain- 
tiff instituted a suit-in the Court of 
‘Munsif City, Jodhpur on Aug. 28, 1969 
‘stating that he owns a house near Hanu- 
man-ji-ki-Bhakri, Jodhpur, described ‘in 
para 1 of the plaint, ‘that the defendant, 
swith .his family, started living in that 
‘house :with his permission: as licensee, 
that when the -relations between ` the 
parties became strained, he ‘served a 
notice dated Aug. 22, 1967 through his 
counsel, asking ‘the défendant to vacate 
the house within 15 days and that that 
‘notice was delivered ‘to him on Aug. 24, 
1967. He further stated that after the 
‘expiry of 15 days, the licence stood revok- 
ed. It was also stated that in the reply 
to that notice, the defendant raised cer- 
tain irrelevant -and baseless objections. 
He further stated ‘that the - defendant 
had started making alterations in the 
house and- has fixed stone slabs (cheens) 
in the chowk without the permission of 
the plaintiff on July 18, 1969.- It was 
prayed in the plaint that mandatory in- 
© junction may be issued against the defen-~ 
` dant, directing him to vacate the house, 
described in para 1 of. the plaint and 
further that he should be directed to 
restore status quo ante in regard to it 


. 8 The contention of the defendant 
- was that the plaintiff valued the suit for 
the purposes of Court-fee and_ jurisdiction 
under S. 26 of the Rajasthan Court-fees 
‘and Suits Valuation Act, 1961 (‘the Act’ 
hereafter) and fixed its value at Rs. 400/- 
and submitted Court-fee stamp of Rs. 30/- 
‘with the plaint. ` The defendant resisted 
the suit aind averred that at the time of 
institution of the suit, the market value 


of the house in dispute was not less than ` 


' Rs. 20,000/- and that the suit- of the 
plaintiff is for dispossession of the defen- 
dant and permanent injunction. He 


submitted that on the facts, stated by the | 


plaintiff, he should pay Court-fee on ts 
of the market value of the house’ in 
accordance with S. 26 (a) of the Act. It 
_was also stated that from this point of 
view, the trial Court has no jurisdiction 
‘to’ hear the suit. [It was further pleaded 
that the. plaintiff has- prayed for posses- 
sion of the house by -dispossessing defen- 
dant -and therefore he should pay ad 
valorem Coure fee- as provided in ‘S. 29 
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„plaintiff has 


ALR. 
‘of the Act, The trial Court framed issus 
No.. 5 on the basis of these averments, in . 
the pleading. Issue No, 5 when translat- 
ed into. English, reads as under: . 
“The plaintiff has not correctly. valued 
the suit, and as such, the Court-fee paid 
by him is not sufficient.” |, 
‘The learned Munsif decided this issue- in 
favour of the defendant and against the 


- plaintiff and directed that the. plaintiff 


should pay ad valorem Court-fee on 
market value of the house in dispute. ` 
4, Being dissatisfied with the order of 
the ‘learned Munsif dated May 3, 1974, 
come up in revision . as 
aforesaid. - 
5. Mr. K. Murari, appearing for “the 
petitioner, submitted that even after 
the revocation of the. licence, the de- 
fendant would not be treated as trespas- 
ser and that after the termination . of 
the licence when the licensee .continues 
fo .occupy: the house in respect of which 
the licence was granted and revoked the 
possession of the house, would be deemed 
to be in the licensor through the licen- 
see.and, therefore, on the’ basis of these 
premises. it was urged that after the 
termination of licence,. the licensee was 
under an obligation to surrender pos- 
session of the house in- dispute to the 
licensor. and if he’ had failed to do. so, 
the licensee can be compelled - to dis- 
charge such an obligation by a marda- 
tory injunction under the provisions of 
the Spécific Relief Act.. In this con- 
nection he placed strong reliance on Th. 
Milka Singh.v. Th..Diana, AIR 1964 J & 
K 99. .My attention was also drawn to 
Daulat Ram v. State of Rajasthan, 1967 
Raj LW 401 in this, connection. | On the 
other hand, Mr. J. S. Jodha; learned 
counsel for-the non-petitioner, drew my 
attention to the averments made in paras 
4,5 and 10 of the plaint. 
Clause (1) of para 10 of the plaint runs 
as under ;- 


“sfrardt È fao mma fria 
are BAT FT fenaa a ma fie faari 
faananea wad qa qa den araa Urey 
et, a ga naa R at at aaas fat 2 ay 
art cat st, FÀ te ae Te aa ee 
tc a a Da 
He contended that this is a' suit virtual- 
ty for possession by ejecting the defen- 
dant and since after thé revocation of the 
licence, the possession `of the defendant 
is that of trespasser, the plaintiff should 


pay ad valorem court-fee on’ the market 
value of the house in dispute in accordance. 
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with S. 29 of the Act. He ‘placed reliance 
on Ratilal Manilal v. Chandulal Chhotu- 
Tal, AIR 1947 Bom 482, -Satish Kumar 
AIR 1949 Cal 621, Sisir Kumar- Dutta v. 
Susil Kumar Dutta, -AIR 1961 Cal 229 
(SB) and Harish Chandra Ratanilal v. 
Ram Chandra, 1962 Raj LW 357. I may 
read here S. 29 of the Act which is ` as 
under : 

“Section 29. Suit for possession not 
otherwise provided for. — In a suit for 
possession 
otherwise provided for, fee shall be com- 
puted on the market valua of the pro- 


perty, subject to a minimum fee. of 
rupees twenty”. : 
It will also be useful te: refer to the ` 


provisions of S. 7 (v) of the Court Fees 
Act, 1870: 

“7, Computation ` of fees payable in cer- 
tain suits. — The amount of fee payable 
under this Act in the suits next herein- 
after mentioned shall be computed as 
follows: 


(v) In suits for the ‘possession of land, | 


houses, buildings, gardens according to 
the value of the subject-matter. and 
such value shall be deemed to be. 
where the subject-matter is a house or 
garden according .to the market value of 
the house or garden. 


A careful reading of the plaint “clearly 
shows that after the revocation of the 
licence, the plaintiff seeks the recovery of 
the house. The relief claimed by the- plain- 
tiff in substance is one for possession. - It 
is wel settled that it is the duty of the 
Court to see that by clever wordings. of 
plaint, legitimate duty is not avoided. 
By merely framing the relief in the -in- 
genious form, the substantive prayer for 
possession cannot -be ignored by con- 
sidering it as.a mere vrayer for. injunc- 
tion. A somewhat similar question. was 
raised in Satishkumar’s case. S: 7 (v) 
of the Court-fees. Act, 1870 came up for 
consideration in that case. It was held 
in that case that where a: person claims 
‘possession of certain premises from a 
licensee whose license has been revok- 
ed, the suit is clearly for recovery of 
possession and the-valuation for Nat ai 
of court. fee is governed. by 7 (v): 
The plaintiff is not entitled to en his 
own valuation on the suit, Learned 
Judge followed the Ratilal Manilal’s case: 
The question was examined. in. detail by 
a Special Bench of the Calcutta High 
Court in Sisir Kumar’s case (AIR. 1961 
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of immovable. property not. 
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Cal " 229). © After examining the cases 
cited before the Special Bench, Banerjee; 
J. observed as under (at p. 239): 


- “I: have: already observed:. thatthe sub- 
fect-matter of a suit for eviction against 
@ licensee, whose licence stands revoked, 
and' who thereupon becomes’ a trespasser, 
is the property which: is sought to be re- 
covered, ‘That. being so, the value of 
the relief must be the value of the sub- 
ject-matter, namely the property and 
that must be valued: in accordance with 
S. 7 (v) of the Court-fees Act”. 
and the question referred to. the Special. 
Bench: was answered as. follows :— 

“(1 Valuation of a suit for ejectment' 
of a: licensee; upon revocation or termi- 
nation of his licence, elther for purpose 
of court-fees or for the purpose 
of jurisdiction. shall be made’ under the 
provisions of S. 7 (vy) of the Court-fees 
Act: 

(2) There 
manner 


is no difference in the 
of such valuation between a 


_ ease of revocation of licence and a case 


of termination- of licence: as distinguish- 
ed from revocation of licence”, 

In Ratilal Maiilal’s case the question 
raised was regarding the court-fees 
payable in a suit for the possession of a 
house based: on: the allegation that -the 
defendant in possession is a licensee of 
the, plaintiff.. In that connection; while 
deciding that. question, - Macklin. J. obs 
served .as under: 


“There can be no oaao doubt ‘about 

this being a suit for possession of a 
house- within the meaning of S 7 (v) 
of the Court-fees Act, and the question 
then. is the value that should be put up- 
on. the subject-matter of the suit, since 
under S. 7 (v) it is: the value: of the sub- 
ject-matter that determines the value 
of. the suit.” 
In Ratilal Manilal’s case, learned. Judge 
dissented from -the view taken in Mt. 
Barkatunnisa. Begum v. Mt. Kaniza Fatma. 
(AIR 1927 Pat 140). This. question was also 
considered. by another Division Bench of ° 
the Bombay High Court. consisting of 
Patel and Shah, JJ.. in. Lakhiram. Ram- 
das v. Vidyut Cable: and. Rubber. Indus- 
tries (1963) 65. Bom: LR 604. The follow- 
ing observations were made in. that 
case: 

- “In every case, therefore, the Court 
who- is called. upon. to: hear. a suit must 
initially consider the relationship. of the 
parties. It is. not as if that in. every 
case the licensor must ask. for possession:. 


-There are a. large; number of cases where. 
‘the licensor’ continues to: remain. in. not 
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only juridical possession, but in physical 
Possession along with the licensee, and 
in such a case in terms’ of S. 63 of the 
Indian Easements Act it .is sufficient if 
he asks for removal of the licensee and 
‘a permanent injunction against him re- 
straining him from re-entering the pre- 


mises, because in that case there is no. 


question of his asking for “equally effi- 
cacious relief’, But the same considera- 
tions cannot apply where he is not in 
physical possession of the property, but 
is in mere juridical possession as any 
other owner with subsisting title is. If 
the Court comes to the conclusion 
on reading the cause of action that the 
plaintiff has only asked for a mere. in- 
` Junction to which he is not entitled it 
must reject the plaint, or dismiss the 
suit as required by the provisions of the 
Civil P. C. In some cases the Court may 
find that the prayer clause is. cleverly 
worded as in the present case Dut in 
effect it amounts to a prayer for pos- 
session, in which case it is its duty to 
see that the requisite court-fees are paid, 
and if not, to call upon the plaintiff 
under the Court-fees Act to pay the 
court-fees.” 

' This decision was followed by Naik, J. 
of Bombay High Court in Miss Aninha 
.D'Costa v. Smt. Parvatibat M. Thakur 
(1964) 66 Bom LR 744. It was held that 
in a suit for possession by the licensor 
against his licensee, court-fee is to be 
paid on the market value of the pro- 


6, It is well settled principle that a 
court -has to see the substance of the 
plaint. In the plaint, it has been clearly 
entioned by the plaintiff that the de- 
fendant with his family has been resid- 














permission of the plaintiff from Aug. 19, 
11965 as a licensee, that the licence stood 


of the notice dated Aug. 22, 1967, in 
which he was asked to vacate the house 
within 15 days and that this notice was 
served on Aug. 24, 1967. In reply to 
the defendant’s notice dated Nov. 2, 1968, 


be issued against the defendant directing 
him to vacate the house in dispute. It is, 
therefore, clear to my mind that the 
substance of the plaint, though cleverly 
drafted, is that the defendant should 
vacate the house. It follows from the 
averments of.the plaint that the plain- 


g in the house in dispute with the- 


ked after 15 days from the service’ 


A.LR. 
tiff is out of possession of the house in 


dispute and this being so, he can only 
ask for possession as the defendant is 


“occupying the property, when in effect, 


the plaintiff wants removal of the de- 
fendant, . this, in my opinion, amounts 
to his eviction, i l 

7, Having regard to the substance of 
the plaint, I have come to the conclusion 
that the plaintiff wants eviction of the 
defendant from the house in suit. This 
tantamounts to asking for possession and 
as such he must pay the court fee pay- 
able on a suit for possession. The trial 
court, therefore, rightly directed the 
plaintiff to pay court-fee to be computed 
on the market value of the property in 
accordance with S. 29 of the Act. 

8 Now I may deal with the two de- 
cisions, cited by the learned counsel for 
the petitioner. 


9. I must state at once that Th. Milka 
Singh’s case (AIR 1964 J & K 99) sup- 
ports the contention of the learned coun- 
sel for the petitioner. Relying on the 
observations made in Prabirendra Nath 
Nanday v. Narendra Nath Nanday, AIR 
1958 Cal 179, it was held that by accept- 
ing the status of a licensee a person can- 


““not ibe treated as a trespasser simpliciter 


unless he has left the premises and re- 
occupied’ it later on and that after the 
termination of the licence while the 
licensee may continue to occupy the pre- 
mises, the possession of the property 
would be deemed to be in the licensor 
through the licensee. On the basis of 
this reasoning, it was observed (at p, 
104): et 

“As a licensee is neither a trespasser 
nor a tenant the Legislature in its wis- 
dom thought that such a case could be 
clearly. governed by S. 7 (iv) (d) of the 


- Court-fees Act leaving the litigant free 


to put his own valuation. . This seems to 
us to be the only reasonable interpreta- 
tion of the Section in the circumstances, 
Coming now to S. 56 of the Specific Re- 
lief Act we are of the opinion that if 
this section is to be construed liberally 
then the provisions of Section 55 would 
be completely stultified and in every 
case of breach of an obligation the lti- 
gant will have to take recourse to the 
remedy of a suit for possession”. 

I respectfully dissent from the view 
taken in Milka Singh’s case and prefer 
to follow Sisir Kumar’s (AIR 1961 Cal 
229) (SB), Lakhiram Ramdas (1963-65 
Bom LR 604) and Miss Aninha’s (1964-66 
Bom LR 744), cases. In this case, the de- 
fendant is in- physical possession of the 
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house in dispute. After 
of the license, the plaintiff prayed that 
the defendant should be directed to 
vacate it. 
with me is that on the basis of the cause 
of action mentioned in the plaint and 
the substantive relief, which the plain- 
tiff would be entitled to get if he suc- 
ceeds in the suit, will be a direction to 
the defendant to vacate the house in dis- 
pute. 

16. So far as Daulatram’s case (1967 
Raj LW 401), is concerned, it may be 
stated that in that case there was no dis- 
pute regarding the applicability of Sec- 
tion 7 (iv) (c) of the Court-fees Act, 1870. 
_ That was a suit for declaration and in- 
junction and the plaintiff valued his 
suit for the purposes of court-fees and 
jurisdiction on an amount. of Rs. 300/- 
On behalf of the defendant, an objection 
was raised that the court-fee paid by the 
plaintiff on his suit as on a valuation of 
Rs, 300/- was grossly inadequate and im- 
proper and the plaintiff should pay 
court-fee on the same amount regarding 
which the plaintiff sought a declaration 
that he did not and could not hold a 
monopoly on the route in question 
from July 1, 1950 to March 31, 1951, 
and that the demand by the State 

against him for the- payment of 
Ra. 23,000/- was unjustified and unlaw- 
ful It was held that the valuation put 
by the plaintiff on a suit, which was a 
suit for declaration and consequential 
relief at Rs. 300/- for the purposes of 

court-fees and jurisdiction, must be ac- 
cepted to be perfectly proper, being in 
accordance with S. 7 (iv) of the Court- 
fees Act, 1870 and it is the valuation for 
court-fees which must govern the valua- 
tion for purposes of jurisdiction under 
Section 6 of the Suits Valuation Act. 
Thus, Daulatram’s case is of no avail to 
the petitioner. 

11. In the premises aforesaid, in my 
opinion, the learned Munsif has not ex- 
ercised his jurisdiction illegally or with 
material irregularity when he directed 
the plaintiff to pay the ad valorem court- 
fee on the market value of the house in 
dispute. 

12. Thus, no case for interference is 
made out in this revision. 

13. The result is that this revision 
application has no force and it is accord- 
ingly dismissed: In the circumstances 
of the case, I leave the parties to bear 
their own costs of this revision applica- 
tion. 

Revision dismissed. 
1979 Raj/14 XII G—30 
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(JAIPUR BENCH) 
G. M. LODHA J. 

Bharat Bhawan Nirman Sahkari Samiti 
Ltd. Jaipur, Petitioner v. The State of 
Rajasthan and others, Respondents. 

Civil Misc. Stay Appin. No. 522 of 1978 
in Civil Writ Petn. No. 653 of 1978, D/- 
8-11-1978. 

(A) Constitution of India, Art. 226 (6) 
— ‘Public utility’ — Meaning of — Need 
not be for whole community — Section 
of community sufficient — All that is 
required is that the utility must be 
of considerable number of people — 
Housing Schemes under the Rajasthan 
Housing Corporation Act are meant for 
public at large. AIR 1978 Andh. Pra. 
195 Dissented from. 

(Paras 12, 16, 22, 25, 26 & 28) 

(B) Constitution of India, Art. 226 (6) 
— Application for stay of proceedings — 
Disputed question of possession — Can- 
not be agitated in stay proceedings, 

(Para 31) 

(C) Constitution of India Art. 226 (6) 
— Application for stay of p: 
before Rajasthan Housing Board — No 
house constructed by Board on land in 
suit — Petitioner could not claim any 
issue of injunction’ or stay order. 

(Para 32) 

(D) Constitution of moik Art. 226 (6) 
— Application for stay of proceedings 
before Housing Board — Delay. 

Where the petitioner had filed the writ 
application challenging the notification 
of 1975/76 after a period of about two 
years, it would not be expedient in the 
interest of justice to stay the implemen- 
tation of the Housing Board Schemes for 
providing home to homeless, during the 
pendency of the writ application, on 
grounds of technical nature. (Para 33) 
Cases Referred: Chronological Paras 


AIR 1978 Andh Pra 195 5, 21 
AIR 1955 SC 41 20 
AIR 1955 SC 504 19 
AIR 1955 SC 810 ; 12 
ATR 1955 All 12: 1954 All LJ 673 20 
ATR 1955 Andhra 184 20 
AIR 1955 Madh B 146 20 
AIR 1952 SC 252 23 


(1923) 262 US 700:67 Law ed 1186, 
Rindge Co. v. Los Angeles County 24 
Shankar Birmiwal, for Petitioner; Dr. 

S. K. Tewari, J. S. Rastogi, N. L. Tibre- 

wal and Gopichand Garg for Housing 

Board (for No. 4), for Respondents, - 
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ORDER :— The petitioner Bharat Bha- 
wan Nirman Sahkari Samiti Ltd. Jaipur, 
has filed this stay petition under S. 151 


C P. C. for restraining the re- 
spondent No. 1, the State of Rajas- 
than, 2. Urban Improvement Trust, 


3. The Land Acquisition Officer and 4 
Rajasthan Housing Board, Jaipur from 
interfering in the possession of the peti- 
tioner Society over Khasra Nos. 87, and 
88 situated in Jaipur. 

2. The respondents U. I. T. Jaipur 
and Rajasthan Housing Board, herein- 
after referred as ‘the Housing Board’, 
have vehemently opposed this stay ap- 
plication on the following grounds: 

(i) That the disputed land is already 
in possession of the Housing Board and, 
therefore, the application of stay is mis- 
conceived. 

(ii) that the disputed land has been 
acquired for the work and project of pub- 
lic utility, namely, the construction of a 
colony under the provisions of the Rajas- 
than Housing Board Act for providing 
cheap accommodation to the low in- 
come group who have got no residential 
accommodation to live in the City of 
Jaipur. That being so sub-cl. (6) of Art, 
226 of the Constitution provides a blan- 
ket prohibition for grant of any interim 
order, whether by way of injunction or 
stay or in any other manner, which 
will have the effect of delaying action 
for the execution of work and project of 
public utility and the acquisition of the 
disputed property for such execution by 


the Government or any corporation 
owned or controlled by the Govern- 
ment. 


3. Mr. Birmtwal, learned counsel ap- 
pearing on behalf of the petitioner has 
submitted that the acquisition of this 
Jand is not for ‘public utility’. He also 
contends that only paper possession has 
been taken by the Urban Improvement 
Trust and the Housing Board but in fact 
the possession is still of the petitioner 
who has constructed roads and invested 
huge money on the improvement of the 
land although no houses have been con- 
structed so far. 


4, I have heard learned counsel for the 
parties and perused the relevant docu- 
ments produced by both the parties, and 
the case law cited by them. 

5. For the decision of the stay ap- 
plication reliance is placed by the learn- 
ed counsel for the petitioner on a deci- 
sion of Andhra Pradesh High Court re- 
ported in Talasani China Gangi Reddy 
v. Dist. Collector, Anantpur AIR 1978 
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Andh Pra 195, where interpreting sub- 
cL (6) of Art. 226 in relation to land ac- 
quisition matter, the Court observed: 
(See AIR Head Note — Ed.) 


“The words “public utility” in Art. 226 
(6) have a narrower meaning than the 
words “public purpose” as used in Art, 
31 (2). The expression “work or project 
of public utility” in Art. 226 (6) there- 
fore means a work or project like tele- 
phone, telegraph, railways etc. which 
is going to be useful to all the members 
of the public and will be available to 
the public at large and not merely to a 
section of the community. Therefore, 
when land acquisition proceedings under 


‘the Land Acquisition Act are challenged 


under Art. 226 (1) interim stay orders 
can still be granted even after the enact- 
ment of Art. 226 (6) if the acquisition is 
not being made for execution of any 
work or project of public utility”. 

6. Mr. Birmiwal also invited my at- 
tention to sub-cl. (n) of S. 2 of the In- 
dustrial Disputes Act, 1947 which defines 
public utility service, 

"2. (n) “Public utility service” means — 

(i) any railway service or any trans- _ 
port service for the carriage of passen- 
gers or goods by air; 

(ii) any section of an industrial esta- 
blishment, on the working of which the 
safety of the establishment or the work-’ 
men employed therein depends; 

(iii) any postal, telegraph or telephone 
services; 

(iv) any industry which supplies 
power, light or water to the public; 

(v) any system of public conservancy 
or sanitation; 

(vi) any industry specified in the First 
Schedule which the appropriate Govern- 
ment may, if satished that public emer- 
gency or public interest so requires, by 
notification in the Official Gazette, de- 
clare to be a public utility service for the 
purposes of this Act, for such period as 
may be specified in the notification: 


Provided that the period so specified 
shall not, in the first instance, exceed six 
months but may, by a like notification, 
be extended from time to time, by any 
period not exceeding six months at any 
one time if in the opinion of the appro- 
priate Government public emergency or 
public interest requires such extension”, 

7. The meaning of ‘utility’ in Shorter 
Oxford English Dictionary On Historical 
Principles Vol II was also .referred to 
and it was argued that it must be for 
public at large and not.a section of pub- 
lic only. 
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8. Mr. Garg appearing for the 
Housing Board of Rajasthan in reply 
submitted that the housing ac- 
tivity of the Housing Board which is 
State owned Corporation is meant for 
providing roof to roofless people 
of poor strata in the society and in the 
modern concept of public and social wel- 
fare, the construction of the housing 
colonies for providing housing ac- 
commodation at a fair reasonable price, 
is a project of great public utility. Ac- 
cording to Mr. Garg the (term) ‘public 
utility’ used in Art. 226 (6) is not to be 
interpreted to have a limited meaning of 
what is given in some dictionaries or up to 
the public utility service as defined in 
the industrial law but it is to be inter- 
preted to mean any work or project 
which has got its utility in terms of 
public. 


9. Dr. Tewari and Mr. J. S. Rastogi 
also adopted the submission of Mr. G 
and submitted that sub-cl. (6) of Art. 226 
is a complete bar to grant of any stay 
in those cases where any delay is likely 
to be caused in the execution or acquisi- 
tion of any project or work of public 
utility. f 


10. Mr. Garg also submitted that the 
Housing Board has already spent lacs of 
rupees for this colony and it would 
create not only inordinate delay in the 
execution of work of Housing Scheme 
but virtually compel the Housing Board 
to abandon this scheme, as the Board 
cannot wait indefinitely for years toge- 
ther in suspense, 


11. There is no doubt that the Andhra 
Pradesh .judgment supports the peti- 
tioner and it unequivocally lays down 
that the stay can be granted in spite of 
Art. 226 (6) in case of land acquisition 
which according to the Hon’ble Judges is 
not of ‘public utility’ though for a pub- 
lic purpose. I find it difficult to be in 
„agreement with the view taken by the 
Andhra Pradesh High Court as the mean- 
ing of ‘public utility’ cannot be limited 
to the one given by the Andhra Pradesh 
High Court. The distinction drawn by 
the Andhra Pradesh High Court, between 
public purpose and public utility is with- 
out -real difference for the purpose of 
interpreting the meaning of public utility 
as provided in sub-clause (6) of Art. 226. 


12. According to the view of their 
Lordships, a work cannot be called a 
work of public utility unless it is to be 
utilised by public in general. It is not 
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intelligible to me at least in what man- 
ner the distinction has been drawn that 
although according to Supreme Court, 
State of Bombay v. Ali Gulshan, AIR 
1955 SC 810, if a purpose is for the sec- 
tion of the public, it would be a ‘public 
purpose’ but according to the Andhra 
Pradesh High Court judgment this ana- 
logy would not apply to public utility. 
To me, it appears that if a section of 
the people’s purpose is a public purpose, 
a section of people’s utility can also be 
public utility. The analogy of public 
purpose applies in public utility also. 


13. The distinction drawn by the 
Andhra Pradesh High Court in this re- 
spect is not based on any real difference. 
Moreover, every work or every pro- 
ject would be used only by that section 
of people which comes into its contact. 
Both the terms ‘purpose’ as well as ‘uti- 
lity’ have got prefix as public and as 
public use in connection with purpose 
can mean a section of public, the logical 
corollary would be that public in con- 
nection with utility would also mean a 
section of public. After all, any utility 
cannot be for the entire public as such 
and is bound to be confined to a sec- 
tion of public which comes into contact 
of it or utilises it. 


14. If a road or bridge or railway: or 
telephone is used, the entire public 
would never use it but only what (that) 
public which would go in railway, would 
utilise the railway services, which 
would go on road, would utilise road 
service, like bridge etc. and who have 
got telephone facilities, would utilise 
telephone services. A villager living in 
a distant place where there is no P. C. O. 
or telephone, can never utilise telephone 
services and an Adivasi starving and 
struggling for his two square meals, can 
never utilise the railway services, living 
in a distant village and having no finan- 
cial resources of travelling in railway. 


15. The land acquisition can be made 
for construction of roads, for construc- 
tion of dams, for construction of railway 
line, government offices and for power 
house of the electricity board or plan- 
ned housing schemes implementation for’ 
the Housing Board Corporation. It is 
difficult to understand that if the acquisi- 
tion is made for constructing a telephone 
line or telephone office, then it would 
be for public utility, but if it is made 
for constructing a road and house for 
implementation of the housing scheme by 
Housing Corporation then it would cease 
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to be of public utility, I am convinced 
that once purpose of-the acquisition can 
withstand the test of public purpose as 
admittedly is one in the present case, 
the utility which that purpose would 
de can never be private utility in 
contradistinction of public utility. 


16. If the provisions of the Housing 
Corporation Act are analysed, it would 
be clear that the housing schemes are 
not meant for any individual or a parti- 
cular caste or a section of the people 
only but it is meant for public at large, 
As in the railways only those persons 
who can get their reservations, can tra- 
vel in the reserve compartments and the 
rest may not be able to avail of it, so 
also in the housing board schemes only 
those members of the people who would 
get allotment by lottery or otherwise on 
fulfilling the requisite conditions of not 
having other houses or land etc., would 
be able to avail of the public utility 
created by these schemes, but that would 
not result in making it a scheme 
private utility or personal utility. 


17. The notification of acquisition in 
the present case mentions that the land 
is required for the planned development 
of Jaipur City. The notification dated 
30th Oct. 1976, Ex. 23 states that the 
State Government on the petition of the 
U. I. T. has specified that the land is 
required for the planned development 
of urban area of Jaipur City and for 
that purpose in section No. 2 residential/ 
commercialfindustrial scheme of Jaipur 
The genuineness or bona fides of this 
requirement for the planned develop- 
ment of Jaipur City urban area is not 
under challenge and as the facts are 
evidenced on the record, the Rajasthan 
Housing Board respondent No. 4 has, as 
argued by Mr. Garg, taken the active 
steps for the construction of houses by 
the Housing Board, 


18. The development of this area as 
the Housing colony would not only mean 
construction of some houses for the 
public of -hundreds or thousands, but it 
can be allotted to the public as per the 
rules or regulations and also construction 
-of the roads and various amenities like 
park, etc, which are usually contained 
in the Housing schemes of the Board and 
to which the entire public irrespective 
whether they are owner of the house or 
not, will have free access. More and 
more I consider over this matter to 
classify this scheme as of public utility 
or private or personal utility, more and 


private or personal interest in the utili- - 
sation provided by this scheme which is 
wholly or solely, entirely and fully by 
public as represented by the Housing 
Board and of the public and for the pub- 
lic. 


19. In the Rajasthan case of Thakur 
Amar Singhji v. State of Rajathan, AIR 
1955 SC 504, resumption of land under 
the Rajasthan Land Reforms and Re- 
sumption of Jagirs Act was held to be 
for public purpose because the ultimate 
object of it was for utilisation of this 
land for various public objects like the 
allotment of land to the landless etc. 


` 20. In State of Bombay v. Bhanji 
Munji, AIR 1955 SC 41, house for the 
homeless was treated as a public pur- 
pose. In H. P. Khandelwal v. State of 
Uttar Pradesh, AIR 1955 All 12, rehabi- 
litation of refugees was termed as public 
purpose, though it would certainly mean 
a section of the people only. In Shazad 
Khan v. Jhallu Singh, ATR 1955 Madh B 
146, acquisition for carrying out schemes 
of land reforms was treated as a public 
purpose. As already discussed above, I 
do not find any distinction between the 
use of the word public in relation te 
purpose and utility. If the purpose is 
public then it would be utilised for 
‘public? only. The term ‘public’ has 
been used in generic sense and it is com- 
prehensive so as to include all sections 
of people. If the refugee can form pub- 
lic, the landless can form public, why 
the homelass cannot be termed as pub- 
lic and the scheme for providing roof to 
roofless and home to homeless, cannot 
be of any other type of utility but the 
one termed as public utility. If the term 
‘public purpose’ is elastic and takes 
colour from the statute in which it oc- 
curs, the concept varying with the time 
and state of society andits needs as held 
in V. Harihara Prasad v. K. Jaganna- 
dham, ATR 1955 Andhra 184, I cannot 
hold that the term ‘public utility’ has got 
a very rigid and restricted meaning and 
can neither be made elastic nor can vary 
from statute to statute, as public pur- 
pose. 

21. The scheme for the scheduled 
eastes or scheduled tribes or a section of 
the society which forms part of public 
deserves special consideration as contem- 
plated by the Constitution itself, can never 
be a scheme of private utility or personal 
utility or utility for some sectarian pur- 
pose or vested interest, but it can only 
be of public utility. In that view of the 


» ALB ~. 
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matter, I have failed to persuade my- 
self to adopt view of the Andhra Pradesh 


High Court reported in Talasni China 
Gangi’s case, AIR 1978 Andh Pra 195, 
holding that the proceedings in land 


acquisition cannot come in the category 
of public utility. 


22. The dictionary meaning given by 
Black’s Law Dictionary to ‘public utility’ 
can only be illustrative and not exhaus- 
tive. The land acquisition is not re- 
stricted for the utility of any particular 
class or community but is for the utility 
of public at large. It is difficult to agree 
to the view that the word ‘public’ pur- 
pose cannot be analogous to public 
utility as held in the above case. To me, 
it appears that the word ‘public’ quali- 
fies utility in the same manner as 
it qualifies the purpose. Public utility 
means any work, project which is going 
to be useful to members of the public 
at large, in generic sense but it would 
certainly be utilised in fact by a section 
or a class or limited number of persons 
who would come in contact with that 
particular work or scheme and would 
utilise it for that purpose. To illustrate 
again an irrigation dam water can 
only be utilised by persons who are cul- 
tivating the land or irrigating the land 
and businessmen cannot utilise the irri- 
gation facilities provided by the irriga- 
tion canal or irrigation dam or irriga- 
tion project but due to that irrigation 
canal or irrigation dam would not cease 
to be a public utility. Again, electri- 


city project can only be utilised by those 


citizens or towns where the electricity 
of that project is made available and 
that too, to only limited consumers to 
whom electricity connections are given 
or who can afford to take electricity 
connections if it is offered to them. That 
would not detract the electricity ser- 
vices from being of public utility. The 
same is the case of railways, telephones 
etc. As held the Housing Board or the 
planned development of the urban area 
of Jaipur City would be utilised and be 
of utilisation to the general public in 








embers of people who would get allot- 
ment by. lottery or otherwise or who 
would pass through those roads con- 
structed there or would go and play in 
the gardens or would send their children 
to the schools constructed, if any, in 
that area. 


23. In Corpus Juris Vol 20 Art. 30 
pages 552-553 it is- observed that some 
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courts have held that public use is 
synonymous with public benefit, public 
utility or public advantage and authorise 
the exercise of the power of eminent 
domain to promote such public benefit 
ete, Justice Das relied upon this pas- 
sage in AIR 1952 SC 252 at p. 289: 


24. In (1923) 262 U. S. 700 at p. 707: 
67 Law Ed. 1186, it was observed that it 
is not essential that the entire commu- 
nity or even a considerable portion 
should be directly enjoying or partici- 
pating in any improvement in order to 
constitute a public use, 

25. The various cases referred to 
above, clearly show that in order to ful- 
fil the requirement of public utility, i 
is not necessary that public benefit 
ed at or intended to be secured, m 
apply to whole community. All that is 
required is that in order to make it 
public utility in contrast to private the 
utility must be of considerable num 
of people. It is further fallacious to 
suppose that it must be for the entire 
community people as a whole and each 
one of them. In the treatise ‘Writs on 
Constitutional Law of United States (1936) 
818’ it has been observed that the public 
benefit is aimed at or intended to be 
secured to considerable number of peo- 
ple but need not to be for the whole 
community. 


26. I am, therefore, firmly of the 
view that the acquisition of the land 
both under the provisions of the Land 
Acquisition Act and under the provi- 
sions of the U. I. T. Act, by the Govern- 
ment for public purpose would always 
be for public utility irrespective of the 
fact that actual utilisation of it for a 
particular scheme, may be of irrigation, 
may be of electricity generation plant, 
may be of roads, may be of government 
offices or providing shop complex, com- 
mercial centres or a park or houses to 
the homeless people through the instru- 
mentality of the Housing Board. The 
term ‘public utility’ is to be understood 
as it would mean in common parlance 
and in generic sense having a compre- 
hensive meaning. 

27. The 42nd Amendment introduced 
sub-c]. (6) that_was meant for restricting 
the frequency of the stoppage and impedi- 
ments which were to be in implementa- 
tion of such schemes and projects of 
public utility: like roads, dams, housing 
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schemes, railways siding and lines and 
other various public welfare plans and 
schemes for the planned development of 
the society. If the Andhra view is 
taken to be correct law, it would restrict 
and limit the concept of public utility 
to a narrow degree which was never in- 
tended to be by the Legislature and, 
therefore, it would make it nugatory for 
most of the public utility projects, 
Schemes and works. 

28. As I have explained above, I 
have not got the slightest doubt that 
the interpretation which I am giving to 
public utility is only rational interpre- 
tation possible and, therefore, with due 
respect to the learned Judges of the An- 
dhra Pradesh High Court, I am of the view 
that correct meaning of the public utility 
would be as mentioned above and the 
land acquisition for Housing Board pro- 
ject would come within sub-cl. (6) of 
Art. 226 of the Constitution. 

29. I am not inclined to attach any 
importance to the use of the word ‘pub- 
lic utility’ and not ‘public purpose’ as 
pointed out by the Andhra Pradesh by 
reference to Art. 31 (2) of the Constitu- 
tion. In this view of the matter, I am 
of the opinion that the present case 
squarely falls within the blanket prohi- 
bition provided again the grant of stay 
and injunction under Article 226 of the 
Constitution by sub-cl. (6) of it. The 
present stay petition, therefore, comes 
within prohibitory degree and is liable 
to be dismissed on that count alone. 


30. I have equally other strong and 
weighty reasons for rejecting the stay 
application as the petitioner is not in 
possession of this land now. The aver- 
ments in the writ are that the disputed 
land comprised in Khasra No. 87-88 had 
been handed over/allotted to the Rajas- 
than Housing Board, Jaipur for construct- 
ing the house which is going to demolish 
the roads constructed by the petitioner so- 
ciety. Annexures 5 and 6 submitted by 
the U. I. T. of Jaipur substantiate the 
allegation of the respondents that the 
disputed land is not in the possession of 
the petitioners inasmuch as the posses- 

- sion of it was taken on 7-2-1977. 

31. The learned counsel Mr. Birmi- 
wal submitted that the above only evi- 
dence paper possession and even though 
in his writ application he has mentioned 
at a number of places stray allegations 
about respondent’s possession, in fact 
the possession is with the petitioner. I 
am not inclined to accept this conten- 
tion of the petitioner as the documents 
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produced by the respondents regarding 
taking over possession, remain undisput- 
ed and the petitioner himself has made 
certain admissions including the facts 
mentioned in sub-para (V) at page 35 
that taking of possession of the land in 
question by the Trust is meaningless as 
compensation has not been decided and 
the possession can be given only after 
payment of compensation, The disputed 
question of possession even if it is 
taken to be so, cannot be agitated in 
this stay matter and this court would 
presume that once it is shown that the 
possession has been handed over to the 
Trust, correctness and validity of it, 
challenged in the writ petition is a mat- 
ter which can only be decided at the 
time of final hearing of the writ appli- 
cation, if at all it can be done on the 
basis of the material which may be pro- 
duced. 


32. Yet another aspect of the case 
which is against the petitioner, is that 
admittedly no house has been constructed 
so far and, therefore, in case of open 
land, the petitioner cannot claim any 
substantial injury which can be termed 
as of irreparable nature, warranting 
issue of injunction or stay order and, 
therefore, the balance of convenience for 
the purpose of injunction is also in favour 
of the respondents, 


33. Even if sub-cl. (6) of Art, 226 
would not have been there, in a case of 
present type where the petitioner has 
filed this writ application challenging the 
notification of 1975/76 after a period of 
about two years, it would not be ex- 
pedient in the interest of justice to stay 
the implementation of the Housing Board 
Schemes for providing home to homeless 
during the pendency of the writ applica- 
tion. Violations alleged in this case are 
of technical nature even if any of them 
succeeds on technical pleas, the respon- 
dents can still take fresh proceedings to 
remove those lacunae, if any, and there- 
fore, it is not also in the interest of the 
petitioner Society to invest any money 
during the pendency of the writ applica- 
tion by way of allotment of land to its 
members and to permit them to make 
constructions, 

34. Thus, looking from any angle, I 
am of the opinion that the present stay 
application deserves to be dismissed. The 
petition is, therefore, dismissed and the 
interim stay passed by this Court is 


vacated. 
Petition dismissed. 
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(JAIPUR BENCH) 
K. S. SIDHU J. 

Smt. Sushila Jain, Petitioner v. Rajas- 
than Financial Corporation Jaipur, Non- 
Petitioner. 

Civil Revn. Petn. No. 373 of 1978, D/- 
15-2-1979.* 

(A) Civil P. C. (1908) (as amended by 
(104 of 1976), O. 8, Rr. 5 (2), 10) — For- 
feiture of defendant’s right to present 
written statement — Validity. 


Where the court had to take resort to 
substituted service on defendant because 
she was deliberately keeping out of way 
for the purpose of avoiding service of 
summons and when she appeared in the 
Court, in spite of repeated adjournments 
allowed to her did not file written state- 
ment but on the date of last adjourn- 
ment moved an application for stay of 
suit and on rejection of that application 
sought further adjournment for filing 
revision against the order of rejection, 


Held, the Court was justified in forfeit-. 
ing the defendant’s right to present writ- 
ten statement, (Paras 8, 9) 


The Court would obviously be faced 
with a ticklish situation in dealing with 
a defendant who is determined to pro- 
long the proceedings and is adopting dila- 
tory tactics. If such a defendant re~ 
quests the Court for extension of time to 
file his written statement of defence, his 
request should be dealt with on its 
merits, with reference to the grounds 
alleged for his inability to file the writ- 
ten statement at or before the first hear- 
ing. If the court is satisfied that the 
ground alleged is prima facie reasonable 
and bona fide, then without making much 
fuss over it, it should extend the time 
and permit the defendant to file the 
written statement within the extended 
time. If on the other hand the request 
is not bona fide or reasonable, the Court 
would be justified and may indeed be 
under a duty to refuse such a request. 

; (Para 7) 


(B) Civil P. C. (1908), S. 115 (1) — Re- 
visional powers of High Court — Exer- 
cise of — Lower Courts order forfeiting 
defendants right to present written 
statement perfectly in accordance with 
Order 8 — It cannot be interfered with 


*(Against order of Amar Nath Addl. Dist 
J. No. 2, Jaipur City, D/- 7-8-1978.) 
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under any of the clauses of sub-sec. (1) 
of S. 115. AIR 1971 SC 2324, Foll. 


(Paras 4, 5) 
Cases Referred: Chronological Paras 
AIR 1971, SC 2324 4 


G. C. Loonia, for Petitioner, S. B. L. 


„Agrawal, for Non-Petitioner. 


- ORDER :— This petition under S. 115 
of the Civil P. C. is directed against the 
order, dated, Aug. 7, 1978, made by the 
learned Additional District Judge, Jaipur 
City, whereby the learned Judge forfeit- 
ed the defendant’s right to present a 
written statement of her defence. 


2. The facts material to the decision 
of this petition may be shortly stated. 
The Rajasthan Financial Corporation, the 
respondent herein, brought a suit against 
Sushila Jain, the petitioner herein, for 
recovery of Rs. 6,00,089.94 P. on the basis 
of a contract of guarantee, on Oct. 13, 
1976. The defendant who is a resident of 
New Delhi could not be served with the 
summons of the court in spite of repeated 
efforts made by the process serving 
agency of the court over a period of near- 
ly 1 year. This led the court to believe 
that the respondent was keeping out of the 
way for the purpose of avoiding service. 
The court had therefore to take resort to 
substituted service by advertisement in a 
daily newspaper, fixing Oct. 27, 1977, as 
the date for the appearance of the de- 
fendant. The defendant entered appear- ' 
ance that day, but did not file her writ- 
ten statement of defence on the plea that 
no copy of the plaint was available to 
her for making the reply. The court ar- 
ranged to supply her with a copy of the 
plaint, permitting her to present the writ- 
ten statement on Jan. 12, 1978. The case 
had to be adjourned many a time be- 
tween Jan. 12 to March 10, 1978, but the 
defendant did not avail of these oppor- 
tunities to present her written statement 
of defence. On March 10, 1978, she filed 
an application under Ss. 10 and 151 
C. P. C. for stay of the suit. This applica- 
tion was dismissed by the court on July 
18, 1978. Taking a somewhat indulgent 
view in the matter, the court granted 
further time permitting the defendant ta 
file the written statement on Aug. 7, 
1978. It appears that the defendant was 
determined to prolong the proceedings 
further. Instead of filing the written 
statement, her counsel requested the 
court on Aug. 7, 1978, for further ad- 
journment on the plea that the defen- 
dant was desirous of filing a petition of 
revision in the High Court challenging 


TS 
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the dismissal of her application for stay 
of the suit, ordered on July 18, 1978. The 
court refused to grant the adjournment, 
making the observations that the case 
had been pending for presenting her 
written statement for a long time and 
that the defendant’s proposal to file a 


petition of revision in the High Court: 


could not in any manner be hampered or 
prejudiced by her filing the written state- 
ment, It was in these circumstances that 
the court made the impugned order for- 
feiting the defendant’s right to present 
the written statement and directing the 
plaintiff to produce evidence in support 
of her claim in the suit, 


3. After hearing both sides and read- 
ing the relevant provisions of the Civil 
P. C. I am of opinion that the defendant- 
petitioner has failed to make out any 
ground warranting interference in the 
impugned order by this Court in the 
exercise of its revisional jurisdiction un- 
der S. 115, C. P. C. 


4. S. 115 (1) in so far as it is material 
for our present purpose reads as under :— 

“115, Revision.—(1) The High Court may 
call for the record of any case which has 
been decided by any court subordinate to 
such High Court and in which no appeal 
lies thereto, and if such subordinate court 
appears— 

(a) to have exercised a jurisdiction not 
vested in it by law, or 


(b) to have failed to exercise a jurisdic- 
tion so vested, or 
(c) to have acted in the exercise of its 
jurisdiction illegally or with material 
irregularity, 
the High Court may make such order in 
the case as it thinks fit.” 
It cannot possibly be contended in this 
ease that the learned Additional District 
Judge, in passing the impugned order, 
has exercised a jurisdiction not vested in 
him by law or had failed to exercise a 
jurisdiction so vested in him. That being 
so, this petition cannot be sustained under 
cls. (a) and (b) above. The case cannot 
possibly be covered by cl. (c) either. The 
words “illegally” and “with material 
irregularity” appearing in cl. (e) have 
been construed by the Supreme Court 
quite often. In M/s. D. L. F. Housing and 
Construction Co. (P) Ltd. v. Sarup Singh, 
` AIR 1971 SC 2324, their Lordships re- 
iterated the legal position in respect of 
this clause as follows :— 


“Clause (c) also does not seem to apply . 
à to the case in hand. The words ‘illegally’ 


and “with material irregularity” as used 
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in this clause do nof cover either errors 
of fact or of law; they do not refer to the 
decision arrived at. but merely to the 
manner in which it is reached. The errors 
contemplated by this clause may, in our 
view, relate either to breach of some 
provision of law or to material defects 
of procedure affecting the ultimate deci- 
sion, and not to errors either of fact or 
of law, after the prescribed formalities 
have been complied with. The High 
Court does not seem to have adverted 
to the limitation imposed on its power 
under S., 115 of the Code. Merely þe- 
cause the High Court would have felt in- 
clined, had it dealt with the matter 
initially, to come to a different conclu- 
sion on the question of continuing stay 
of the reference proceedings pending 
decision of the appeal, could hardly 
justify interference on revision under 
S. 115 of the Code, when there was no 
illegality or material irregularity com- 
mitted by the learned Additional District 
Judge in his manner of dealing with this 
question.” 

i 5. It will be presently seen that the 
impugned order was made by the learn- 
ed Additional District Judge perfectly 
in accordance with provisions of O. VIII 
of the Civil P. C. It cannot, therefore, be 
legitimately contended that the order was 
arrived at in breach of some provisions ’ 
of law or by ignoring rules of procedure: 
affecting its merits, . -> 


6. Reference may now be made to the 
relevant provisions of O. 8 of the 
Civil P. C. which deal with “written 
statement, set off and counter claim”. — 
The relevant rules are sub-rule (1) of 
R. 1, sub-rule (2) of R. 5, and R. 10. It 
will be convenient to read them here :— 


1, (1) “The defendant shall, at or before 
the first hearing or within such time as 
the court may permit, present a written 
statement of his defence, 


5. (2) Where the defendant has not filed 
a pleading, it shall be lawful for the 
court to pronounce judgment on the basis 
of the facts contained in the plaint, ex- 
cept as against a person under a disabi- 
lity, but the court may, in its discretion, 
require any such fact to be proved. 

10. Where any party from whom a 
written statement is required under R. 1 
or-R. 9 fails to present the same within 
the time, permitted or fixed by the court, 
as the case may be, the court shall pro- 
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nounce judgment against him, or make 
such order in relation to the suit as it 
thinks fit, and on the pronouncement of 
such judgment, a decree shall be drawn 
up. 


It will be seen that a defendant is re- 
quired under R. 1 reproduced above to 
file the written statement of his defence 
at or before the first hearing or within 
such time as the court may permit. If he 
does not file the written statement as re- 
quired by the said rule, the court is vest- 
ed with a power under R. 5 (2) to pro- 
nounce judgment on the basis of facts 
contained in the plaint, except as against 
the person under disability. It is also 
open to the court in the exercise of its 
discretion to require the plaintiff to prove 
the facts pleaded by him in the plaint, 
notwithstanding the fact that the defen- 
dant has not filed his written statement 
of defence. R. 10 makes the position fur- 
ther clear in that it lays down that where 
any party from whom a written state- 
ment is required under R. 1, fails to pre- 
sent the same within the time permitted 
or fixed by the court, the court may pro- 
nounce judgment against him or make 
such order in relation to the suit as it 
thinks fit. 


7. The court would obviously be faced 
with a ticklish situation in dealing with 
a defendant who is determined to pro- 
long the proceedings and is adopting 
dilatory tactics. If such a defendant re- 
quests the court for extension of time to 
file his written statement of defence -his 
request should be dealt with on its merits, 
with reference to the ground alleged for 
his inability to file the written statement 
at or before the first hearing. If the 
court is satisfied that the ground alleged 
is prima facie reasonable and bona fide, 
then, without making much fuss over it, 
it should extend the time and permit the 
defendant to file the written statement 
within the extended time. If, on the other 
hand, the request is not bona fide and 
reasonable, the court would be justified, 
and may indeed be under a duty, to re- 
fuse such a request. No hard and fast 
rule can be laid down for determining 
whether a particular request is bona fide 
or not. Such a request has to be dealt 
with on its merits in the circumstances 
of each case. 


8. Turning now to the facts of this 
case, it will be recalled that the - suit 
was instituted by the plaintiff for recov- 
ery of Rs. 600089.94 p. as far back as 
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on Oct. 13, 1976. The defendant appears 
to have kept out of way for the purpose 
of avoiding service of summons on her 
for nearly one year. The court had, there- 
fore, to take resort to substituted service 
by advertisement in a daily newspaper. 
It was in response to that advertisement 
that the defendant entered appearance 
in the court for the first time on Oct. 27, 
1977. She did not file any written state- 
ment till March 10, 1978. Even on March 
10, 1978, she did not file the written 
statement. Instead, she came out with an 
application under Ss. 10 and 151 C. P.C. 
for stay of the suit. The said application | 
was dismissed by the court on July 18, 
1978. The court would have been justi- 
fied in requiring the defendant to file 
the written statement on July 18, 1978 
itself. Instead, it took an indulgent view 
and granted further time permitting the 
defendant to file her written statement 
on Aug. 7, 1978. What transpired in the 
court on Aug. 7, is contained in the im- 
pugned order made by the learned Ad- 
ditional District Judge. Instead of filing 
the written statement the defendant’s 
counsel asked for further adjournment on 
the plea that the defendant was desirous 
of filing a petition of revision in the High 
Court against the order dated july 18, 
1978, dismissing the defendant’s applica- 
tion under Ss. 10 and 151 C.P.C. It is 
obvious that this was a wholly insincere 
plea which could not possibly carry con- 
viction with any court. If I may say so, 
this was a supercilious plea which 
deserved to be and was rightly, rejected 
by the learned Additional District Judge. 
The mere fact that the defendant proposed 
to file a petition of revision in the High 
Court could not have possibly prevented 
her from filing the written statement. 
Her real intention was to somehow stall - 
and thus prolong the proceedings. The 
trial court was therefore, left with no 
option but to reject the request for fur- 
ther adjournment, Had it allowed this 
request, it would have been open’to the 
charge of having permitted the defen- 
dant a flagrant abuse of its process, 


9. For all these reasons, the trial 
court was justified in forfeiting the de- 
fendant’s right to present a written state- 
ment of her defence and calling upon 
the plaintiff to produce evidence in sup- 
port of its claim. As already indicated, 
the trial court would have been justified, 
in the circumstances, to pronounce judg- 
ment on the basis of the facts contained 
in the plain’ It appears to have prefer- 


218 Raj. [Prs. 1-3} Hans Raj v. Board of Revenue (Lodha C. J.) 


red a more careful approach to the pro- 
blem in requiring the plaintiff to prove 
the facts pleaded by it in support of its 
claim. The defendant cannot possibly 
have any legitimate grievance against 
the order made by the court below. 


10. In conclusion this petition fails 
and is dismissed with costs. Counsel fees 


Rs. 200/-, 
Petition dismissed. 
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C. M. LODHA C. J. AND 
Miss KANTA BHATNAGAR J, 


Hans Raj ete, Petitioners v. Board 
of Revenue, Respondent. 

Civil Writ Petn. Nos. 898 to 900 of 
of 1978, D/- 13-4-1979. 


(A) Constitution of India, Art. 226 
— Writ petition — Filing of — Limita- 
tion — No hard and fast rule can be 
laid down that a petition under Arti- 
cle 226 which is within a period of 
limitation prescribed for suit in respect 
of same subject-matter should be en- 
- tertained. (Para 4) 


(B) Rajasthan Colonisation Allotment 
{Sale of Government Land in the 
Rajasthan Canal Project Area) Rules 
(1975), Br. 3 (2), 4 (8) and 21 — Rr.3 
(2), 4 (3) and 21 are not ultra vires. the 
provisions of Rajasthan Colonisation 
` Act (1954) — No inconsistency between 
Rule 21 and Sections 11 and 14 of the 
Act. — (Rajasthan Colonisation Act (27 
of 1954), Preamble and Sections 11, 14). 

(Paras 6, 8) 


Vishwa Nath Vyas, for Petitioners; 
. D. S. Shishodiya, Government PO 
for Respondent. 


LODHA C. J.:— These are three con~ 
-nected writ petitions under Art. 226 of 
the Constitution of India. The peti- 
tioners in these petitions are brothers 
and since the main points urged are 
common to all of them, we propose te 
dispose them of by a single order. 


2. Briefly stated, the facts of these 
eases are that 25 Bighas of land situate 
in 11 S. B. D. was allotted to each of 
the petitioners In the year 1959 under 
. the provisions of the Rajasthan Tempo- 
rary Cultivation (Leases Conditions) 
Act, 1955 and subsequently, on the ap- 
plication by the petitioners, the land in 
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question was allotted to the petitioners 
permanently on December 16, 1972, 
However, the allotting authority, hav- 
ing come to know that the petitioners 
had got land allotted in their favour by 
making incorrect statement of facts, 
cancelled the allotment on January 8, 
1975. Aggrieved by the orders of can- 
cellation, the petitioners filed appeals 
and the appellate authority, by its 
order dated December 29, 1976, re- 
manded the case to the allotting autho- 
rity for deciding the matter afresh in 
the light of the provisions of the Rajas- 
than Colonisation Allotment (Sale of 
Government Land in the Rajasthan 
Canal Project Area) Rules, 1975, which 
will hereinafter to be referred to as 
“the Rules of 1975”. Again, the allott- 
ing authority, by its order dated March 
23, 1970 (Ex. 1) cancelled the allotment 
in favour of the petitioners. Thereupon, 
the petitioners again filed appeals be~ 
fore the Revenue Appellate Authority- 
cum-Colonisation Commissioner, Bikaner, 
who, by his order dated December 29, 
1976 (Ex. 2) dismissed the petitioners’ ` 
appeals and upheld the order of the 
allotting authority. Dissatisfied with the 
order of the appellate authority, the 
petitioners filed revision petitions be- 
fore the Board of Revenue for Rajas- 
than, but the revisions were also dis- 
missed by the orders dated June 21, 
1978 and February 1, 1977 (Ex. 3} In 
these circumstances, the petitioners have 
filed these writ petitions praying that 
the orders passed by the allotting 
authority as well as by the appellate 
of. Revenue 
for Rajasthan be set aside and the al- 
Totment made in favour of the peth 
tioners be declared legal and valid. 


3. It appears that on January 25, 
1979, Shri M. D. Purohit, Additional 
Government Advocate, put in appear- 
ance on behalf of the State of Rajas- 
than, even though there was no order 
for issue of notice and this is how Shrt 
Shishodia, Government Advocate, has 
put in appearance before us today also, 
to oppose the admission of these peti- 
tions. He has raised two preliminary 
objections. It is submitted by him, in 
the first instance, that Writ Petitions 
Nos. 898 and 899 of 1978 are inordi~ 
nately delayed inasmuch as the matter 
was decided by the Revenue Board on 
February 1, 1977 and these writ’ peti- 
tions have been filed as late as on 


December 15, 1978, The other prelimi- 
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nary objection is that only one point 
was argued before the Board of Re- 
venue, namely, that under 1971 Rules, 
there was a provision, namely, Rule 16, 
enabling the allotting authority to can- 
cel the allotment, but no such provi- 
sion exists in 1975 Rules. It is submitt- 
ed that all other points having been 
given up before the Board of Revenue, 
the petitioners are not entitled to urge 
these points in a petition under Arti- 
cle 226. Here, we may state that since 
these preliminary objections are not 
applicable to the case of Om Prakash 
(D. B. Civil Writ Petition No. 900 of 
1978), we shall deal with it separately 
even though one set of arguments was 
advanced by the learned counsel for 
the petitioners in respect of all the 
three writ petitions, 


4. The learned counsel for the peti- 
|tioners has argued that a petition under 
Article 226 of the Constitution cannot 
be said to be a delayed one so long as 
it is filed within the period of limita- 
tion prescribed for a suit in respect of 
the same subject-matter. We are un- 
able to accede to this proposition. No 
doubt, it depends upon the facts and 
circumstances of each case whether 
delay in filing of a particular petition 
under Article 226 of the Constitution is 
justified and should be condoned. No 
such hard and fast rule can be laid 
down that a petition under Article 226, 
which is within the period of limitation 
prescribed for a suit in respect of the 
same subject-matter, should be enter- 
tained. . Now, in the present case, the 
impugned order by the Board of Re- 
venue was passed as far back as on 
February 1, 1977 and these petitions 
have been filed after one year and ten 
months. The reason given for this 
delay (para 9 of the petition) is “that 
the petitioner did not receive any in- 
formation about the dismissal of his re- 
vision petition nor the authorities took 
any proceedings against him till the 
month of October 1978 and hence the 


petitioner remained under the impres- 
sion that his revision is pending”. In 
our opinion, this is not a sufficient 


ground for excusing the delay. It may 
be pointed out that the revision was 
. decided by the Board in the presence 
of the counsel for the petitioner Shri 
R. K. Goyal, as is apparent from the 
order of the Board of. Revenue dated 
February 1, 1977. The petitioner, there- 


fore, will be presumed to have know- 
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ledge of the date of this decision. No 
affidavit of either Shri R. K. Goyal or 


‘any other proof has been put on the 


record to show that for inevitable 
reasons Shri R. K. Goyal could not in- 
form the petitioner of the result of the 
revision application before the Board. 
We are, therefore, of opinion that these 
writ applications are liable to be dis- 
missed on the ground of delay. 


5. However, we have heard the 
learned counsel for the petitioners on 
merits also. There is force in the sub- 
mission made by the learned Additional 
Government Advocate that the peti- 
tioners are not entitled to urge 
those points which have been expressly 
given up by the petitioners before the 
Board of Revenue. On perusal of the 
order by the Board we find that it has 
been expressly recorded that but for 
one point referred to above, “no other 
point was raised before me (learned 
member of the Board) by the learned 
counsel”. Consequently, we are of 
opinion that the petitioners are not en- 
titled to urge before us those points 
which they had expressly given up be- 
fore the Board. The only point argued 
before the Board that there is no pro- 
vision in 1975 Rules corresponding to 
Rule 16 of the 1971 Rules enabling the 
allotting authority to cancel the allot- 
ment, has, of course, not been raised 
before us. But, what the learned coun- 
sel for the petitioners has sought to 
argue here is that the finding arrived 
at by the allotting authority and con- 
firmed by the Revenue Appellate Autho- 
rity and the Board that the petitioners 
are not bona fide agriculturists is er- 
Troneous and is based on no evidence. 
In our opinion, it is not open to the 
petitioners to urge this point when it 
has been expressly given up before the 
Board. ; 


6. Faced with this situation, the 
learned counsel for the petitioner urged 
that he had moved an amendment ap- 
plication for taking a new legal point 
in the writ petitions that Rule 21 of the 
Rules of 1975 is ultra vires Sections 11 
and 14 of the Rajasthan Colonisation 
Act, 1954, (which will. hereinafter be re- 
ferred to as “the Act of 1954,.” In our 
opinion, there is no substance in this 
contention also. Section 11 of the Act 
provides that “if amy person who, after 
the commencement of this Act, has been 


put in possession of the land in the 
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Colony as a tenant; shall have given 
false information intending or having 
reason to believe that any officer of 
the State Government may be thereby. 
deceived regarding his qualifications to 
become a tenant, he shall be deemed to 
have committed a breach of the condi- 
tions of his tenancy”. Section 14 pro- 
vides penalty for breach of condi- 
tions. It says that when the Collec- 
tor is satisfied that a tenant has 
committed a breach of the condi- 
tions of his tenancy, he may, after giv- 
ing the tenant an opportunity to ap- 
pear and state his objection, impose on 
the tenant a penalty not exceeding 
Rs. 500/- or order resumption of the 
tenancy. On the other hand, Rule 21 of 
the Rules provides for cancellation of 
allotment, when an allotment has been 
made under the Rules and provides that 
if at any time it is discovered that any 
allotment of government land made 
under these Rules was on an incorrect 
statement of fact made in the applica- 
‘tion or in the affidavit, the allotting 
authority may order cancellation of 
such allotment. In our opinion, there is 
no inconsistency between the Rule and 
Sections 11 and 14 of the Act of 1954. 
Rule 21 deals with the question of 
cancellation of allotment with respect 
to the allotment made under the Rules. 
In other words, it is a special provision 
made with respect to the allotments 
made under the Rules and deals with 
the question of cancellation and not with 
the breach of any condition of tenancy, 
whereas Section 11 is a general provi- 
sion for all sorts of tenancies under the 
Colonisation Act. In this view of the 
-matter, the new legal objection taken 


by the petitioners by an amendment 


application has also no force. 


7. Another contention urged by the 
Jearned counsel for the petitioners is 
that Rr. 3 (2) and 4 (3) of the Rules of 
1975 be declared ultra vires the provi- 
sions of the Rajasthan Colonisation Act, 
1954, asthey are retrospective in nature. 
In other words, the argument of the 
Tearned counsel is that since the Act 
does not empower the State Govern- 
ment to make Rules retrospectively, 
Rr. 3 (2) and 4 (3) are bad because they 
operate retrospectively. The argument is 
to be stated only to be ee 3 (2) 
reads as under :— 


“Notwithstanding any such repeal. 
der sub-rule (1), anything’ done or 
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any action taken or deemed toe have 
been done or taken under the’ said re-. 
pealed conditions and the said Rules 
shall, if they are not inconsistent with 
these rules, be deemed to have been 
done or taken under these rules”, ; 


Rule 4 (3) runs as follows,— 


“Where an application as is referred 
to in sub-rule (1) has already been de- 
cided by any competent authority and 
the allotting authority finds that the 
allotment order passed on such applica- 
tion is inconsistent with the provisions 
of these rules, it shall, of its own 
motion, review the order and shall, 
after giving the affected person an op~ 
portunity of being heard, decide the ap- 
plication under and in accordance with 
the provisions of these rules.” 


It may be observed that as a consequ- 
ence of the judgment of the Supreme 
Court declaring certain provisions in 
the Rules of 1971 void and leaving if 
open to the State to frame new Rules 
applicable to both pre-1955 and ‘post- 
1955 tenants, the Rules of 1975 were 
framed. In these circumstances, sub- 
rule (2) of Rule 3 and sub-rule (3) of 
Rule 4 can neither be said to be re- 
trospective nor can they be characteris- 
ed as ultra vires the provisions of the 
Act. This contention is also devoid -of 
force, 


.8&. Coming to the writ petition 
No. 900 of 1978 filed by Om Prakash, of 
course, this writ petition is not inordi- 
nately delayed inasmuch as the Board 
of Revenue decided the case on June 21, 
1978 and the writ petition was filed 
on December 15, 1978 ie, after about 
six months. It further appears that no 
point was expressly given up by the 
learned counsel for the petitioner be- 
fore the Board and therefore, the peti- 
tioner is entitled to urge all. those 
points which may go to show that the 
Board had acted erroneously in exer- 
cise of its jurisdiction. The Board has 
found that the allotting authority had 
jurisdiction to cancel the order of allot- 
ment provided it came to the conclu- 
sion that the allotment had been ob- 
tained on incorrect statement of facts, 
No just exception can be taken to this 
finding. Another point urged. before the 
Board was that no adequate opportu- 
mity was given to the petitioner to 
prove that he was an agriculturist. The 
Board has, however, come to the -con-- 
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clusion that sufficient notice was given 
to the petitioner and the same was 
served through. his brother Hansraj and 
that the petitioner had ample opportu- 
nity to produce all the evidence which 
be wanted to produce. Then again, the 
Board agreed with the concurrent find- 
ing of fact arrived at by the allotting 
authority and the appellate authority 
that the petitioner was an employee in 
the Life Insurance Corporation of India 
and was not a bona fide agriculturist 
inasmuch as agriculture was not his 
primary source of income. It is indis- 
putable that only an agriculturist or a 
person whose primary source of income 
is agriculture or one who is a bona 
fide agricultural labourer, is entitled to 
get permanent allotment in his favour. 
It is significant that even in the writ 
petition filed before us, the petitioner 
has nowhere disclosed as to at what 
point of time he joined service in the 
Life Insurance Corporation. Be that as 
it may, the fact remains that the find- 
ing is one of mixed question of fact and 
law and the petitioner has failed to 
show how this concurrent finding of all 
the three authorities, viz, the allotting 
authority, the appellate authority and 
the Board is erroneous in law. There is 
mo error in exercise of its jurisdiction 
by the Board, 


9. All other points urged in connec- 
tion with this writ petition have al- 
ready been determined while dealing 
with the writ petitions Nos, 898 and 899 
of 1978, 


10. The result is that we do not find 
any force in all the three writ petitions 
and the same are dismissed summarily. 


Petitions dismissed, 
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Evidence Act (1872), Ss. 123 and 124 — 
Privileged documents — Claim for — 
Mere view that disclosure of documents - 
would be prejudicial to public interest 
not enough — Claimant must state rea- 
sons therefor within permissible limits. 

The suit in question related to a com- 
mercial transaction between the State 
and the legal representatives of the de- 
ceased contractor, who had constructed 
the right flank of the Earthen Dam. The 
plaintiffs claimed in the suit that certain 
deductions were wrongfully made by the 
defendant from the amount payable to 
the contractor for the work done, while 
according to the State of Rajasthan, the 
deductions were rightly made, 


Held that the letters written by the 
Executive Engineer or the Assistant 
Engineer to his superior Officers were 
in respect of the work done by the con- 
tractor in relation to the contract, which 
was subject-matter of the suit. In such 
circumstances, it was absolutely neces- 
sary for the Irrigation Secretary to the 
Government of Rajasthan not only to 
express a view that the disclosure of the 
documents in question would adversely 
affect public interest, but he should have 
also stated the reasons, within permissi- 
ble limits, as to why an injury to public 
interest was apprehended from the dis- 
closure of the documents, A mere me- 
chanical repetition of the words that the 
production and disclosure of the docu- 
ments would injure public interest or 
would be prejudicial to the public in- 
terest would not be sufficient. The Court 
should be satisfied that there was a real 
danger of some injury being caused to 
the larger public or national interest by 
the production or disclosure of the docu- 
ments in question. AIR 1961 SC 493; AIR 
ie SC 1658 and AIR 1975 SC 865 Rel 


(Para 5) 
Cases Referred: Chronological Paras 
AIR 1975 SC 865 6 
AIR 1964 SC 1658 5 
AIR 1961 SC 498 4 


S. B, Mathur Addl, Govt. Advocate, 
for the State; B, P, Agarwal, for Respon- 
denis, 


ORDER :— In this revision petition 
the question of privilege claimed by the 
State of Rajasthan in respect of certain 
documents has been raised. 


2. A suit was filed in the court of the 
Additional District Judge No, 2, Jaipur 
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City in respect of an amount alleged to 
be due to a contractor for the construc- 
tion of a minor irrigation project. The 
defendant, State of Rajasthan, in its 


written-statement took the stand 
that nothing was due to the plaintiffs 
and the deductions alleged to have been 
made were rightly made. During the 
course of the trial, the plaintiffs called 
upon the defendant State of Rajas- 
than to produce a number of documents, 
and in respect of four of the documents, 
which were thus sought to be produced, 
a claim of privilege was advanced by the 
defendant State of Rajasthan. Shri 
Vishnu Dutt, the then Secretary in the 
Irrigation Department, Government of 
Rajasthan, filed an affidavit on Jan. 10, 
1970 in support of the claim of privilege 
by the State and he averred therein that 
he had read and considered the four do- 
cuments in question, which were unpubli- 
shed official records pertaining to the 
case, and relating to the affairs of the 
State and the production and disclosure 
of the said documents would hurt pub- 


lic interest and would be prejudicial to’ 


public interest. Out of the four documents 
_ in respect of which privilege was claimed, 
three were letters written by the Exe- 
cutive Engineer, Parbati Irrigation Pro- 
ject, Dholpur to the Superintending Engi- 
neer, Irrigation Department, Jaipur Cir- 
cle, Jaipur while the fourth one was a 
letter written by the Assistant Engineer 
of the aforesaid irrigation project to the 
Executive Engineer of the said Project. 
The Additional District Judge No. 2, 
Jaipur City, after considering the affida- 
vit produced by the Secretary to the 
State Government in the Irrigation De- 
partment and after inspecting the docu- 
ments, held that the claim of privilege 
in respect of such documents could not 
be sustained. He was of the view that 
the Irrigation Secretary to the Govern- 
ment of Rajasthan did not disclose in his 
affidavit as to why he apprehended that 
the disclosure of the documents in ques- 
tion would lead to injure public interest. 
He, therefore, disallowed the claim of 
privilege and directed the State to pro- 
duce the four documents in question in 
the case. Dissatisfied with the order 
passed by the learned Additional Dis- 
trict Judge, this revision petition has 
been preferred in this Court. 


3. When the matter came up for hear- 


ing on July 27, 1977 before this Court, 


learned Government Advocate appearing 
for the State of Rajasthan prayed for 
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some time to get the documents, in res- 
pect of which privilege was sought, and 
an adjournment was alowed to the 
State to produce the documents for the 
inspection of the Court. However, even 
after a lapse of 1} years, learned Ad-. 
ditional Government Advocate expressed 
his inability even today to produce the 
documents in question for the inspection 
of this Court. It need not be emphasised 
that it was.the duty of the petitioner 
State of Rajasthan to produce the 
documents for the inspection of the 
court, more particularly when the time 
was sought for this purpose on July 27, 
1977 and was allowed, but as the State 
has not been able to produce the docu- 
ments even today, I have no alternative 
but to rely upon the substance of the 
documents, as contained in the order of 
the learned Additional District Judge 
No. 2, Jaipur City. 


4. A perusal of the affidavit filed by 
the Irrigation Secretary to the. Govern- 
ment of Rajasthan shows that the offi- 
expressed his 
opinion that the disclosure of the docu- 
ments in question would cause hurt to 
public interest and would be prejudicial to 
the public interest, but he failed to disclose 
the reasons upon (which) his aforesaid 
opinion was based. In State of Punjab v. 
Sodhi Sukhdey Singh, AIR 1961 SC 493 
the matter regarding claim of privilege 
under Ss. 123 and 124 of the Indian Evi- 
dence Act has been exhaustively consi- 
dered by their Lordships of the Sup- 
reme Court. In Sodhi Sukhdey Singh’s 
case their Lordships have also laid 
down the manner in which the claim of 
privilege under Ss. 123 and 124 of the 
Indian Evidence Act has to be made. It 
has been held that the privilege should 
be claimed generally by the Minister-in- 
Charge, who is the political head of the 
department concerned, if not claimed by 
him, then the Secretary of the depart- 
ment, who is the departmental head, 
should claim the privilege by filing an 
affidavit. Their Lordships have laid 
down in the aforesaid case as under :— 


“The affidavit should show that each 
document -in question has been carefully 
read and considered and the person 
making the affidavit is satisfied that its 
disclosure would lead to public injury. 
If there is a series of documents included 
in a file, it should appear from thea 
affidavit that each one of the documents, 
whose disclosure is objected to, has been 
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duly considered by the authority con- 
cerned. The affidavit should also indi- 
cate briefly within permissible limits 
the reason why it is apprehended that 
their disclosure would lead to injury to 
public interest. This last requirement 
would be very important when privilege 
is claimed in regard to documents which 
prima facie suggest that they are docu- 
ments of a commercial character, having 
relation only to commercial activities of 
the State.” (emphasis added) 


























5. It is not in dispute in the present 
case that the suit relates to a commer- 
cial transaction between the State and 


the legal representatives of the deceased. 


contractor, who had constructed the 
right flank of the Earthen Dam of Par- 
bati Irrigation Project. The plaintiffs 
claimed in the suit that certain deduc- 
tions were wrongfully made by the 
defendant from the amount payable to 
the contractor for the work done, While, 
according to the State of Rajasthan, the 
deductions were rightly made. The let- 
ters written by the Executive Engineer 
or the Assistant Engineer to his superior 
officers are in respect of the work done 
by the contractor in relation to the con- 
tract, which was subject-matter of the 
suit. In such circumstances, it was 
absolutely necessary for the Irrigation 
Secretary to the Government of Rajas- 
than, not only to express a view 
that the disclosure of the docu- 
ments in question would adversely 
affect public interest, but he should have 
also stated the reasons, within permissi- 
ble limits, as to why an injury to pub- 
lic interest was apprehended from the 
disclosure of the documents. A mere 
mechanical repetition of the words that 
the production and disclosure of the 
documents would injure public interest 
or would be prejudicial to the publie 
interest would not be sufficient. The 
Court should be satisfied that there was 
areal danger of some injury being cau- 
ged to the larger public or national in- 
terest’ by the production or disclosure of 
the documents in question. In Amar 
Chand Butail v. Union of India, AIR 
1964 SC 1658 a claim of privilege was 
advanced in respect of a letter written 
by the Chief Conservator of Forest to 
the Accountant General of Punjab and 
Himachal Pradesh. Their Lordships of 

the Supreme Court rejected the claim 


of privilege, not only on the ground that 
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the affidavit filed by the party for mak- 
ing claim for privilege was unsatisfactory, 
but also on the ground that the docu- 
ment might have damaged the defence 
of the State but did not injure public 
interest. Their Lordships observed in 
Amar Chand Butail’s case that the 
case was illustrative of the casual man- 
ner in which privilege is sometimes 
claimed by the State, without realizing 
the solemnity and significance attachced 
to the exercise of the powers conferred 
on the Head of the department to make 
such claim of privilege. The test is not 
whether the documents, in respect of 
which privilege is claimed, if produced, 
would adversely affect the defence taken 
by the State in the suit, but the real 
test is whether withholding the dis- . 
closure is necessary in the public interest 


‘or national interest. 


6. In State of U. P. v. Rajnarain, AIR 
1975 SC 865, it was held by their Lord- 
ships of the Supreme Court that if the 
court found on inspection that a docu- 
ment is innocuous, in the sense that it 
does not relate to affairs of State, the 
court could order disclosure of the in- 
nocuous part. In the last mentioned case, 
privilege was claimed in respect of the 
‘Blue book’, which contained instructions 
relating to the protection and security of 
the Prime Minister, when on tour and 
in travel. Their Lordships observed in 
Rajnarain’s case, as under:— 


“It is that injury to public interest is 
the reason for the exclusion from dis- 
closure of documents whose contents if 
disclosed would injure public and na- 
tional interest. Public interest which de- 
mands that evidence be withheld is to be 
weighed against the public interest in 
the administration of justice that courts 
should have the fullest possible access to 
all relevant materials. When public in- 
terest outweighs the latter, the evidence 
cannot be admitted. The court will. pro- 
prio motu exclude evidence the produc- 
tion of which is contrary to public in- 
terest,” 


It is not the case of the State that the 
documents in respect of which claim of 
privilege was advanced in this case con- 
stitute confidential papers, containing 
expression of opinion of the officers of 
the State in respect of matters of public 
policy or that there were insinuations 
made against anybody, which might ex- 
pose the maker thereof to civil or crimi- 
nal action, The argument of the learned 
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Additional Government Advocate is that 
the production or disclosure of the docu- 
ments may affect the free expression of 
opinion by the officers of the State. The 
Irrigation Secretary, who has filed the 
affidavit in support of claim of privilege, 
has not said so. Although I had not the 
benefit or advantage of having a look 
at the documents, because of the atti- 
tude adopted by the State in not pro- 
ducing such documents for the inspec- 
tion of the Court, yet I find no reason 
-not to accept the view expressed by the 
learned Additional District Judge, after 
inspecting the documents in question, 
According to him, the junior officers had 
made recommendations or made remarks 
favourable to the contractor in the letters 
written by them to their superiors and 
any such expression of opinion by junior 
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officers will neither expose them to any 
civil, criminal or even departmental 
action nor that would affect the free ex- 
pression of opinion by the officers of the 
State. In my view, there is no reason to 
interfere with the discretion exercised 
by the learned Additional District Judge, 
in rejecting the claim of privilege ad- 
vanced by the State of Rajasthan in res 
spect of the four Jocument in question, 
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“ranca in this revision appli- 
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the Hon’ble Mr. Justice Y. V. 
Chandrachud C. J. of India 


~—Selected. Writin by 
Otto Kahn Freund, pub- 
lished under the auspices of 

e Modern Law Review” 

by M/s. Stevens & Sons 
London -1st Edition publish- 
ed in 1978 

+—“Self-Determination” From 
Biafra to “Bangla Desh, 
by Shri J. N. Saxena, Profes- 
sor Faculty of Law 

HANDWRITING 

— “Guidelines of Handwrit- 
ing Examination” by Shri. 
A. R. Samajdar I. P. S. Retd, 
Examiner of uestioned 
Documents, Ist Edition 


HIGH COURT RULES AND 

——‘“The Domestic Proceed- 
ings and Magistrates’ Courts 
Act, 1978.” In the “Current 
Law Statutes Reprints” series 
with annotations by M. D. A. 
Freeman, LL. M., Barrister, 
Lecturer in Law at Univer- 
si College London; lst 
Edition 

HOUSES AND RENTS 

“Council Housing” (Modern 
Legal Studies ee? by 
David C. Hoath, . B, 
Solicitor of the Supreme 
Court, Lecturer in Law at 
the University of Sheffield 


‘.—“Hotel and Catering Law” 
By Mr. David Field B. A, 
Solicitor; 8rd Edition 


“Housing; Security and 
Rent Control” in the series 
“Social Work and Law” by 


Mr. Andrew Arden LL, B. 
` Barrister 
——Rent Control Reporter 


Digest 1969-1977 -{in two 
volumes) compiled by Shri 
O. P. Tewari M. A. (Eng) 


(Dec) 93 


(Oct) 66 


(Oct) 67 


Qan) 7 


(Oct) 65 
ORDERS 


(Oct) 70 


(Oct) 65 


' (Sept) 54 


(Oct) 71 


Articles, Reviews of Books and Tnotographs Etc. 


Houses and Rents (contd.) 
LL. B., Advocate, Supreme 
Court of India 

——“West Bengal Premises 
Tenancy Act, By Sushanta 
Kumar Sen, M. A, B. Lẹ, 
Advocate, 7th Edition 


IMPORT AND EXPORT 
————Nabhi’s Export Manual and 
Documents (97? Bdn) by 
V. K. Puri, B. Com., . M. 
and V. V. Jain 
INCOME-TAX : 
-———“The Theory, and Practice 
of Income-tax”, by Richard 
A-Toby, Barrister 
INDUSTRIAL DISPUTES ` 
-——"“The Supreme Court on 
Industrial Law 1950 to 1978” 
By J. K. Soonavala 2nd Edi- 
tion brought out by D. S. 
Chopra B.Sc., LL. M. Advo- 
cate. Assistant Government 
Pleader Bombay High Court 
(Original Side) 
INSOLVENCY 
——Weaving’s Notes on Bank- 
ruptcy in County Courts. 7th 
Edition, Thomas S. Hum- 
phreys, edited by Mr. H. C. 
Collins (formerly Chief Clerk, 
. Birmingham County Court) 


INSURANCE 

——*"Moderm Law of Insurance 
in India” By K. S. N. Mur- 
thy: First Edition, 1978 


INTERNATIONAL LAW 
International Law and 
Practice in Ancient India by 
Shri H. S. Bhatia, Chief 
Editor, Civil and Military 
Law Journal Delhi, introduc- 
ed by Dr. Nagendra Singh, 
Vice-President, International 
Court of Justice the Hague 





—— Private International Law: 
By K. Sreekantan, B. Sc., 
M. L., Principal, Govt. Law 
College, Calicut and Dean, 
Faculty of Law, University 
of Calicut, First Edition. 
1978 

——"The Security Council and 
VETO” : By T. S. Batra, M. A. 
(Mons LL. M., Faculty of 

aw Delhi University, 1st edi- 
tion 

JUDGMENTS 


——Law of- Speaking Orders. 


-By A. S. Misra, Retired De- 


` (Nov) 85 


(July) 41 


(Nov) 83 


(Oct) 68 


(Dec) 94 


(Oct) 68 


(Sept) 53 


(Dec) 91 


(April) 27 


(Dec) 94 


Judgments (contd.) 
puty Secretary, U. P. Govt. 
and Advocate, 2nd Edn. 


LABOUR LAWS 
-———Employment Protection Le- 
palace by Bar. R. V. Upex 
. A. LL. B.  (Cantab), 
Lecturer in Law at Kingston 
~ Polytechnic 
LAND LAWS" 


——"Land Options by D. G. 
Barnsley, LL. M. Solicitor 
and Professor of Law at the 
University of Leicester lst 
Edition 

LANDLORD AND TENANT 

Woodfall’s Law of Land- 
lord and Tenant. Twenty- 

` eighth Edition by V. G. Wel- 
lings, M. A. (Oxon.) one of 
her Majesty's Counsel; Mem- 
ber of Lands Tribunal. Assis- 
tant Editor G. N. Huskinson; 
B. A. (Cantab) Barrister 
Gray’s Inn. In three volumes, 
1978 . 


LAW GENERAL 

~——The Academy Law Re- 

. view: Vol. II No. 1: A half- 
yearly review published by 





the Kerala Law Academy, 
Trivandrum: Editor — 
Parameswaran 
LAW OF MALAYSIA 
——tThe Constitution of 


Malaysia, its Development: 
1957-1977" Edited by Tun 
Mohamed Suffian, H. P. Lee, 
F. A. Trindade 


LEGAL SYSTEM 

Major Legal Systems in the 
Word today (2nd Edn.) by 
Rene David and J. E. G. 
Brierley 


MARRIAGE 

——“Civil Marriage Law, Per- 
spectives and Prospects” Pre- 
pared By Tahir Mahmood 
under the auspices of The 
Indian Law Institute, New 
Delhi 

—-“Indian Law of Marriage 
apd Divorce,” by Kumud 
Desai M. A. Barrister-at-law; 
-Published by N. M. Tripathi, 
Third Edition 

—The Law Relating to Mar- 
riage and Divorce: By Shri 
-5. C. Jain, Addl. Dist. & 
Sessions Judge, Delhi. 


gan) 8 


(Nov) 88 


(Nov) 86 


(Nov) 8&5 


(Nov) 84 


(Sept) 51 


(Nov) 83 


(July) 48 


(July) 44 


(Dee) 98 








6 ` Articles, Reviews of Books and Photographs Etc. 


MERCANTILE LAW. 
——Elements of Commercial 


Law By Dr. Avtar Singh, 
B. Com., LL. M. LL 
Luck.), Lecturer in Law, 


ucknow University 
MOHAMMEDAN LAW 
——‘“Mohammedan Law” (in 
India and Pakistan), by Shri 
B. R. Verma — Revised b 
Hon’ble Shri B. Malik Retd. 
Chief Justice, Allahabad 
High Court, Vice-Chancellor 
University of Calcutta and 
Shri R. B. Sethi, Advocate, 
_ 5th Edition 
——Wakf Administration in In- 
dia — By S. Khalid Rashid, 
LI. M., Ph. D. (Alig), 1978 


MOTOR VEHICLES 


(Jan) 7 


July) 42 


(uly) 44 


——Motor Accident Claims By 


Shri Ajit 
author of Laws Relating to 
Notices, Plaints and Com- 
plaints, Bailments and Pledge, 
ete. 

——‘“Motor Vehicles Manual 
in Maharashtra and Gujarat” 
by Shri K. L. Sethi, Advo- 
cate. 2nd Edition 


NOTICES LAW 


Majumdar, . 


(Sept) 55 


(Oct) 66 


—— Law Relating fo Notices,” | 


> Bv A. B. Majumder; M. A, 
LI. B., Advocate. ‘Fourth 
Edition ' 

PATENTS AND DESIGNS 

—— Patents Act 1977 Queen 
Mary College Patent Confer- 
ence Papers. Edited By Bar. 
Mary Victoria 

PLANNING 

“An Outline of Planning 
Law” by Sir Desmond Hean, 
LL. M, Hon. LL. D.; 7th 
Edition 

PLEADINGS ` 

——“Archbold, Pleading, Evi- 
dence and Practice in Cri- 
minal Cases” Seventh Cumu- 
lative Supplement to the 
thirtyninth edition. Edited by 
Stephen Mitchell, M. A. 
(Oxon) Barrister, along with 
John Huxley Buzzard con- 
sulting editor 


PROFESSION TAX 

ÀA Critique of Profession 
Tax by Bal Raj Varma, 1978 
Edn. 

——“Hand Book on Profession 
Tax: (Gujarat State Tax on 





(July) 41 


(Sept) 55 


(July) 47 


(N ov) 87 


(April) 27 


Profession Tax (contd,) 


Professions, Trades, Callings 


and Employments Act of 
1976 and Rules) with Com- 
ments: Second Enlarged Edi- 
tion (1978) with Case Law: 
By B. G. Merchant, B. Se. 
Hons) LL. B.. Advocate 
and Prof. Miss Amrapali M. 
Merchant, M. A, LL. B. 


PROPERTY 

——“Boundaries, Walls and 
Fences” by Mr. Trevoer M. 
Aldrige, M. A. (Cantab), Soli- 
citor, published in the series 
“Oyez Practice Notes” by 
Oyez Publishing Ltd. Lon- 
don. 4th edition 


RAILWAYS 

——Bhaumik on the Indian 
Railways ` Act, 1890 (5th 
Edn.), revised by T. K. Pal, 
LL. M Advocate, High 

Court, Lecturer, University 

College of Law, Calcutta `- 


RECEIVERS 

——Kerr on the Law and Prac- 
tice as to Receivers (15th 
Edn.): by Raymond Walton, 
M. A., B. C. L. - 

REGISTRATION 


——Sanjiva Rows “The Regis- 


tration Act”. (Act 16 of 
AR (As amended up-to- 
date). 6th Edition 1978. 
Thoroughly revised by R. B, 
Sethi, Advocate and Tagåish 
Lal, B. A. LL, B., Assisted 
by Board of Editors 


SALE OF GOODS 

——“An Introduction to the 
Law of Credit and Security” 
by A. G. Guest M. A., Barris- 

_ ter, Gray’s Inn., Professor of 
English Law; University of 
London, Reader in Common 
Law to the Council of Legal 
Education and Eva Z. Lom- 
nicka, M. A., LL. B. Barris- 
ter; Middle Temple, Lectur- 
er in Laws, King’s College 
London; Ist Edition - 


SHOPS AND ESTABLISH- 
MENTS 


«~—The Bombay Shops and 
Establishments Act, 1948 
and the Maharashtra Shops 
and. Establishments Rules 
i961 - 


. (Oct) 64 


(Nov) 81 


(April) 26 


July) 46 


July) 43 


(Oct) 65 


(Dec) 93 


SUCCESSION 

——Brighouse’s Short Forms 
of Wills: By Edward F. 
George, LL. B, A. T. L L, 
and Arthur George, 
Solicitors of the Supreme 
Court. Tenth Edition 

——"The Will Draftsman’s 
Handbook”: By D. M. Pettitt; 
M. A. (Oxon) Solicitor 


SUPREME COURT 

——A. B. C. Guide to the 
Practice of the Supreme 
Court by Bar. Emlyn Wil- 
liams, LL. B. : 

-——The Supreme Court Prac- 

` tice:-— 1979, Vols. I and II 
(with the First Supplement 


up to August 1, 1978). Gene- ` 


ral Editor, I. H. Jacob, 
LL. B., Hon. LL. D. One of. 
Her Majesty’s Counsel, Senior 
Master of the Supreme Court 


and Queen’s Remembrancer, - 


Fellow and Visiting Professor 
of English Law, University 
College, London. Assisted by 
by seven editors and seven 
other learned and highly 
qualified persons 
-~—‘Supreme Court, Practice 
and Procedure” by Shri B, R. 
Agarwala, M. A, LL. B, 
Bar-at-law, Advocate Sup- 
reme Court, 8rd Edition 


TAXATION f 

——Law of Taxation ol. 1) 
by Smt. V. K. Sushakumari, 
LL. M., Advocate and Lec- 
turer, Kerala Law Academy 
Law College, Trivandrum 


TENANCY LAWS 

——The Agricultural Land 
under Constitution by G. R. 
Subbarayan, Advocate, High 
Ceurt of Andhra Pradesh 


——Law of Tenancy in Rajas- 
than (4th Edn.), By Shri P. C. 
Mathur and S. C. Mathur 


TORTS 
——Concise. College Case 
Notes: “Cases and Statutes on 


Tort”. By Paul L. Bardbury, . 


B, A. (Law) Hons., 
1978, Second Edition 


~——The Modern Cases on 
Negligence. By Richard Bin- 
gham one of Her 


LL, M. 


both © 


(Oct) 69 


(Oct) 72 


(Nov) 82 


(Noy) 81 


(Oct) 68 


(Nov) 84 


(Oct) 68 


(Oct) 72 


(Sept) 55 


Articles, Reviews of Books and Photographs Ete, 


Torts (contd.) : 


Majesty’s Counsel; A Circuit 


Judge. Third Edition 1978 


" TRANSFER OF PROPERTY 


——Desai’s Law of Transfer: 
8th Edition revised by Shri 
V. R. Ranadive, B. A., LL. B., 
Retd. Principal of Sonawala 
Law College. Nadiad and 
N. S. Patel Law College, Mo- 
dasa 

——‘The Sale of Flats”: By 
Edward F. George, LL. B., 
A. T.,1. I. Solicitor of the 
Supreme Court and Arthur 
George, Solicitor Supreme 
Court: Fourth (1978) Edi- 
tion 

TRUST 

-—“Constructive Trusts” by 
Mr. A. J. Oakly; M. A., LL. B. 
Cantab) Fellow of Trinity 

ollege, Cambridge; Assis- 
tant Lecturer in Law, Uni- 
versity of Cambridge; 
“Modern Legal Studies” lst 
Edition 1978 
Greetings 
~The New Year 


OBITUARY 
we-——The Late Mr. V. V. Albal 


——The Mr. M. M. 
Deoskar 
-——The Late Dr. P. S. Mene 


Late 


PHOTOGRAPHS 
-——The Hon’ble Mr. Justice E. 
S. Venkataramiah, Judge, 
ome Court of India 
~——The Hon'ble Mr. Justice B. 


D. Agarwal Judge, Allaha- 
bad High Court 

m—The Hon’ble Mr. Justice K. 
M. Dayal Judge, Allahabad 
High Court 

-—tThe Hon’ble Mr. Justice V. 
K.°Khanna Judge, Allahabad 
High Court 

——The Hon'ble Mr. Justice 


Murlidhar Judge, Allahabad 
High Court 
-——The Hon’ble Mr. Justice 
Narendra Nath Mithal Judge, 
Allahabad High Court 
-~—The Hon'ble Mr. Justice O. 


P. Rana, Judge, Allahabad 
High Court 

-——The Hon'ble Mr. Justice 
Ram Surat Sin Judge 


Allahabad High Court 


(july) 48 


(April) 26 


(Oct) 64 


(Nov) 86 


. Jan) 1 


(Sept) 56 
(July) 48 
(July) 48 


(June) 86 
(Sept) 49 
(Sept) 49 
(Sept) 49 
(April) 28 


(June) 89 
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Photographs (contd.) 

——The Hon'ble Mr. Justice 
Amarendra Nath Varma 
Judge, Allahabad High Court 

—The Hon'ble Mr. Justice 
Harish Chandra, Judge, Delhi 
High Court 

—— The Hon’ble Mr. Justice S, 
N. Kumar, Judge Delhi High 
Court 

——The Hon’ble Mr. Justice O. 
N. Vohra, Judge Delhi High 
Court 

—— The Hon’ble Mr. Josts S. 
B. Wad, Judge, Delhi High 
Court 


(April) 29 
(June) 87 
(June) 38 
(June) 37 


(June) 38 

——tThe Hon'ble Mr. Justice S. 
B. Majmudar, Judge Gujarat 
High Court 

—rThe Hon’ble Mr. Justice M. 
K. Shah, Judge, Gujarat High 

. . Court 
—— The Hon'ble Mr. Justice 
T. R. Handa, Judge, Himachal 
Pradesh High Court 

~——The Hon’ble Mr. Justice 
Hira: Singh Thakur, Judge 
Himachal Pradesh High 
Court a 

——The Hon’ble Mr. Justice 
Faizan Uddin, gise Madhya 
Pradesh High Court 

——The Hon’ble Mr. Justice S. 
K. Seth, Judge, Madhya 
-Pradesh High Court 

——The Hon'ble Mr. Justice 
Rajeshwar Prasad Mandal, 
Judge, Patna High Court 

-——The Hon’ble Mr. Justice 
Umesh Chandra harma 
Judge, Pama High Court 

——The Hon’ble Mr. Justice 
Munishwar Prasad Verma 
Judge; Pama High Court 


(Apri) 30 


(April) 80 


(April) 31 


(April) 81 
(June) 89 
(April) 32 
(Dec) 98 
(Dec) 95 


(Dec) 95 


Photographs (contd.) 

-—tThe Hon'ble Mr. Justice S. 
S. Dewan, Judge, Punjab and 
Haryana High Court 

— The Hon'ble Mr. Justice J. 
V. Gupta, Judge, Punjab & 
Haryana High Court 

-~——The Hon'ble Mr. Justice S. 
S. Kang, uage, Punjab & 
Haryana High Court l 

———The Hon'ble Mr, Justice G, 
C. Mittal, Judge, Punjab & 
Haryana High Court (June) 40 

~—The Hon’ble Mr. Justice 
Iqbal Singh Tiwana Judge, 

Punjab Haryana High 
Court (Sept) 50 

~-—The Hon’ble Mr. Justice S, 
K. M. Lodha, Judge, Rajas- 
than High Court 

——tThe Hon’ble Mr. Justice K. 
S. Sidhu, Judge, Rajasthan 
High Court 

-——tThe Hon'ble Mr. B. N. 
Deshmukh, Chief Justice, 
Bombay High Court, inside 
A. I. R. 

~——Chief Justice addresses the 
audience (March) 9 

— Chief Justice goes through 

‘the Visitors Boo (March) 11 

——Chief Justice records his 

(March) 11 


Visit 
——RMr. P. P. Deo, Chairman 

of the Company reads the 

felicitation Address (March) 8. 
——Chief Justice caught ina 

mood while having informal 

talks with Mr. V. R. Manohar 

(not in Photo) (March) 10 
——NMr. V. R. Manohar Advo- 

cate, Director of the Com- 

pany, explains the operations 

in the press to the Chief 

Justice (March) 10 


(April) 81 


(June) 40 


(June) 40 


(April) 82 


(Dec) 98 
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THE NEW YEAR 


We wish our patrons and all- members :of the Bench and the 
Bar a very Happy, Bright and Prosperous New Year. 


The A.I.R. also celebrates its 58th anniversary on the 13th 
of this month. We convey our sense of gratitude for your generous 
support and ever increasing patronage all these years and hope 
that, with your uninterrupted support, the A.I.R. will continue 
its service to the legal profession for many years to come. 


A. I. R. is publishing the Supreme Court decisions exhaustively 
and with utmost promptness since many years. Our patrons will 
be pleased to note that we have also -succeeded in fulfilling our 
assurance given in 1977 to report latest cases of as many High 
Courts as possible. 


Another feature started by us since 1977 is “Notes on Cases” 
(NOC) Section which gives only Headnotes of cases which for one 
reason or another, could not be reported in full. This has added to 

the utility of the Journal and we note with pleasure that the NOCs 
are also cited in judgments. 


~ As regards Subject-Index, we have started giving soni Gross 
references to topical Acade also.. 


We believe, the AIR. which alad possesses the giaa of 
reliability and dependability, with the addition ef these features 
should become more useful to the profession. 
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“USE OF FORCE IN INTERNATIONAL LAW — SOME PROBLEMS. 
AND TENDENCIES” * 


At this time nearly all serious minds 
are preoccupied with ‘the problem of 
giving a concrete shape to the term 
‘force’ so as to render most effective aid 
to the cause of justice within the ambit 
of Art, 2(4) of the United Nations Char- 
` ter. Both United Nations practice and 
an influential body of opinion support 
the position that ‘use of force’ in 
Art. 2(4) refers to not only armed 
violence but also to economic and other 
forms of indirect coercion, But still 
arena for doctrinal debate on this ques- 
-tion remains open.(1) 


This paper. will confine to the problem 
whether time has come when we have 
to reassess the place of force in Inter- 

_ national Law. Whether each state can 


interpret the provisions of the U.N.O.. 


Charter in the light of its own need 
and situations, It is intended to analyze 
all these problems in the light of mo- 
dern trends. 


For a quarter of a century since 1945 
the .world has been relatively free from 
international wars, despite the existence 


of acute political tensions which would © 


almost certainly have led to war in 
previous ages. Such fighting as occurred. 
has: mostly taken the form’ of civil 
wars, ` although there is always a danger 
that --civil wars will escalate into inter- 
national wars. ` It would be foolish to 
‘suggest that international law is the 
main cause of the infrequency -of wars; 
the destructiveness of modern war is a 
much more potent factor. The popular 
. revulsion against the destructiveness 
of modern war gave rise to rules of law 
against ‘the use of force; but those rules 


have in turn, served to augment popular — 


revulsion against war. 

The biggest defect in the modern 
rules is that they are often imprecise, 
Practice has done little to reduce the 


imprecision, Many States want to retain 


the possibility of using force in certain 


*Dr. S S Singhvi, LLM, PhD. 
A.A.S.M, Course Director and Assist- 
ant Prof, of Law, College of Law, 
University ef Udaipur, Udaipur 
(Rajasthan). 


ae The 1965 Resolution of the General 
Assembly on the Declaration of In- 
admissibility of Intervention in Do- 
mestic Affairs of States was adopted 
‘without a dissent (U. K. abstaining). 


The Western Powers took the resolu- , : 


circumstances but they know that an 
interpretation which allowed them to do’ 
so would also allow other States to use 
force against them; so they keep their 
options open by failing to adopt a clear 
attitude towards the problem of inter- 
pretation in question, In moments of 
crisis a State will be tempted to exploit 
such uncertainties in the law; its sense 
of objectivity will be lost and it . may 
genuinely come to believe that a doubt- 
ful interpretation which suits its 


‘interests is well founded, In theory the 


organs of the United Nations ought to 
be strengthened and clarify the rules 
by deciding whether they have been 
broken in particular cases, But some- 
times the member States of the United 
Nations which consider that a parti- 
cular State has acted legally, are as 
numerous as those which consider that 
it has ‘acted illegally and in such cases 


‘the United Nations is unable to reach 


any decision. Sometimes, moreover, 2 
State may hope to escape censure at the 
hands of United Nations if it uses force 
on a small scale. But although there 
are cases where the rules are nuclear 
and where the United Nations adopts . 
an ambiguous attitude, there are also 
other cases where the law is perfectly 
clear; the rules may be blurred around 
the edges, but they have a hard core of 
certainty. 

The’ concept ‘war’, ‘state of war’, ‘act 
of war’ etc. do not ‘include ‘every threat 
or use of armed forces by States and 
attempts by treaty to renounce war or 
to restrict resort to war deal with only 
part of a larger problem, War has been 
variously described as -a contest by. 
armed force, a state of fact, a means of 
self-help to secure the observance of. 
rules, rights, a status.. or condition of 


` armed hostility. (2) 


Much confusion may be avoided by 
bearing in mind the fact that by the 
term ‘war’ is meant not the mere employ- 


~ tion to have only a political signifi- 


` cance on the ground that it would 
sanction an extended’ meaning’ of 
force in Art. 2(4) contrary to the 


intention of the Charter, Then follow- 


ed a majority resolution of the 
General Assembly of 1966 affirming 
that the 1965 resolution was an 


authentic and definite 
international law. 

For detail see Moore's Digest of Inter- 
national. Law, Vol. VII, p. 153, ` 


principle of 


P 
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ment of force but the existence of the 
legal condition of things in which 
tights are or may be prosecuted by 
force, Thus if two nations declare war 
against each other, war exists though 


no force whatever may have been em- ` 


ployed.(3) On the other hand force may 
be employed by one nation against an- 
other as in the case of reprisals and yet no 
tate of war may arise. In’ such a case 
there may be said to be an act of war, 
but no state of war, until, by the Kellogg 
Pact, States renounced war as an in- 
strument of national policy, War was 
sometimes an ultimate means of self- 
help, but states were not legally restrict- 
ed to wars whose purpose was the 
prosecution of rights. : 


The United Nations General Assembly 
approved on November 10, 1976, a new 
Soviet proposal for concluding a world 
treaty renouncing force in international 
relations, Eight delegations endorsed 
the draft resolution. The resolution 
urged all United Nations member coun- 
tries to continue studying the Soviet 
proposed -draft of a world treaty re- 
nouncing force in ‘international relations 
and ` to present opinions and proposals 
concerning it to the United Nations 
Secretary General, The resolution re- 
commends the general and effective use 
ef this principle in. international rela- 


tions and assistance- to the United Na-’ 


tions in this undertaking, The assembly 
also decided to include the proposal - in 


the preliminary agenda of its 22nd 
Session. 
- The U.S.S.R. first Danai Foreign 


Minister Mr. Vasili Kuznetsov told the 
General Assembly that the debates and 
results of voting demonstrated that a 
considerable majority of countries are 
interested in working out a treaty that 
would be a strong barrier to the use of 
force or the threat of using force, in 
the relationships between States. This 
would make it a major contribution to 
the consolidation of world peace and 
an effective measure in fighting aggres- 
sion, 


.,, Mr, eicienee declared that conclu- 
sions of such a treaty would bring na- 


rome 





3. Herbert W. Wriggs: 
which 


Several States 


. resorted to. acts of armed force 
against her. During the Second World 
War, of fifty States which declared 


Use of Force in Tnteenational Law . 


declared war on Germany .- 
- during the First World War never — 
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tions much closer to the realisation’ of 
mankinds' cherished -desire of building 
up a world without arms and a world 
without wars. It would greatly increase 
the United Nations effectiveness in 
strengthening world peace and security. 

The various powers already stand com- 
mitted through the United Nations Char+ 
ter not to use force for settling disputes. 
The proposed treaty on the non-use of 
force is merely a logical sequel to the 
membership of the United Nations. The 
pity is that the Charter has often been 
violated by the powers themselves in ‘a 
bid to enlarge their'spheres of influence, 
expand their territoties directly or in- 
directly, outwit the other power by 
winning over the smaller and weaker 
countries etc., Such policies would con- 
tinue unless the use of force is given up 
and the peaceful approach becomes a 
universal practice.” ` 

Apart from the U.. N. Charter, the 
principle of. the non-use of force is em- 
bodied in many important documents, 
adopted by the United Nations in recent 
years in the definition of aggression acz 
cepted after many committees had work- 
ed hard on a definition in 1952, 1954, 
1957, 1967 and 1974; in the declaration on 
strengthening international security; in 
the United Nations General Assembly 
resolution on the non-use of force in in- 
ternational relations had the simultane: 
ous permanent prohibition of the use ‘of 
nuclear weapons, A treaty would there- 
fore be nothing new but only reiteration 
of accepted policy. 


The most recent and in many ways a 
historic accord on peace in Europe, the 
Helsinki (Fin.) Peace Pact of 1-8-1975 
expressed the intention of the signatories 
to conduct their relations with all states 
in the spirit of the principles set forth 
therein among which the non-use of 
force holds an important place. Conclu- 
sion of a treaty on the non-use of force 
would be a natural continuation of the 
United Nations efforts to consolidate 
international peace and security. The 
Helsinki commitment is clear on the 
point, ' 

Such a treaty would definitely reduce 
the risk of another world war by creat 


war against Axis Powers only twenty- 
one were regarded for purposes of 
participation in the Paris Peace Con- 
ference of 1946 as having actively 
waged war with substantial military 
- force against European enemy. states. 





4 Journal. 


ing. conditions favourable ‘to the imposi- 
tion of curbs on the arms-race, reducing 
the existing arms and moving towards 
general and complete . disarmament with 
resulting. benefits to all the countries 
of the world especially the Third .World 
in the shape-of faster economic develop- 
ment, Such a treaty would render point- 
less. the, various ee pace and alli- 
ances. . 


Besides, at their forums ‘the fon 
aligned nations have repeatedly advocat- 
ed strict .observance of. the principle of 
non-use of force ‘or. threat in interna- 
tional relations, The principles. of Panch 
Sheel and of peaceful co-existence imply 
the non-use of force and abandonment 
of all aggressive. polictes.. 

There are very little. chances of the 
various powers signing such. a treaty 
because of their vested interests, mutual 
pools and the endless desire to 

end their proteges. The lust’ for the 
acquisition of more. and more power 
` will not permit the conclusion. of such a 
treaty. No useful purpose would be 
served by. carrying on a: debate’ without 
content and without. - sincerity of inten- 
tion. There already is a considerable 
arriount of hypocrisy and double dealing 
in the „world today. 


It is futile to imagine that by . one 


=` stroke, of pen all the military alliances 


which involve a large number of coun- 
tries would be scrapped by the members 
and the promoters. Understandings on 
security are corisidered natural and ‘in- 
evitable in the modern world with ‘all 
its -varied interests, pressures ‘and politi- 
eal: tussles etc. Weak- - nations seek thé 
protective. unbrellas of the stronger 
powers’ which can maintain their image 
of strength only by possessing an «im- 
pressive armoury of weapons, How can 
they be expected ‘to sign away their 
power to. build up their image ? 

As long as mutual suspicions persist 


no understanding or: treaty on the non-’ 


use of force would-be possible. - Besides, 


to seek such a „treaty is to start from th 


wrong end, The first step should be-to 
ensure disarmament. For if arms conti- 
nue to be maintained and supplemented 
what is the ` point in seeking commit- 
ments for their non-use ? If arms are 
stockpiled, they are bound to, be used 
4. Verodnungsolatt, 194, No. 9 
occupied. Europe,-.1944, p. -478.- 


è 
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‘heavy investment 
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other otherwise the - 
goes waste. Unless 
all the countries of the world agree to 
abandon the use of force simultaneously 
and. completely, there would be grave 
danger to world peace because the non- 
signatories to such a treaty would be 
free to engage’: themselves merrily in 
arms building and-using their stockpiles 
of weapons to overthrow and conquer 
the vulnerable countries, Such a univer- 


sometime or the 


sal pact is out of the. question in the 
current state of affairs, . 
During the present time, cases of 


guerrilla warfare have been many but 
they have generally not followed the 
traditional rules, On July 4, 1940, the 
Reich Commissioner for ‘the . occupied 
Netherlands Territories - issued the fol 
lowing order :—. - 

Section I (i) the ‘property of persons 
or associations which have furthered acti- 
vities hostile to the German Reich or 
Germanism or of whom it .must ‘be 
assumed that they will further such 
activities in’the future may be consficat- 
ed in whole or im part(4), : 

In 1941 in’ Yugoslavia, while the Parti- 
sans under Tito were continuing to re- 
sist, one ‘of the first decrees promulgated 
by ‘the German Commander in Chief of - 
the Army: for occupied Yusogslavia terri- 
tory stated :° 

“Any pergon who undertakes to com~ 


‘mit any acts of violence or sabotage ` 


against the German armed forces, its 
members, or installations, shall be 
punished by death.” (5) ' 
The Japanese attitude towards Philip- 
pine guerrillas was clearly revealed in a 
battle order > dated March 8, 1945, cap- 
tured from the Commander of the Fuji 
group, a Japanese army unit. The order 
states, “Shoot guerrillas all who oppose 
the Emperor, even women and children 
will be. killed.” This attitude has been 
proved time and again in the campaign 
in Luzon where the Japanese have want- 
only slain thousands on even .a faint 
suspicion of guerrilla activity.(6) The 
German .guerrilla warfare received the 
official sanction of Propoganda Minister ' 
Joseph Goebbels in his weekly article 
in the magazine Reich which was broad- 
cast by. the German news’ agency on 
April 19, 1945. After calling on Germany 
to attack allies with hand grenades or ey 





‘128 as 5. Verovdnungs Blatt Fur Das Besetzte 
quoted in Lemkin, R: Axis Rule in 


Vngoslavische Gegiet No. 1, 


1041,.4 
quoted same, pp. 598,- 5, ip 


6. Washington’ Post April 15, 1945; _ 
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planting mines or by firing on them from 
zellars, he said: "AIl the rules of war- 
fare are obsolete and.must be thrown 
overboard. All means are fair and per- 
missible in the struggle against the terri- 


ble Foe. (7) Another German radio an-- 


qouncement stated that underground 
forces had: been formed in territory oc- 
tupied by the Allies and vowed to risk 
leath daily and joyfully without regard 
io the childish rules of so-called decent 
dourgeois warfare. 


In the modern days the trend got 
momentum. Thus the essence of force 
has successively been considered an act, 
a controversy, a condition and a proce- 
jure, 


International law did not prevent the 
use of the sword when the sword was 
the principal weapon nor did it stop the 
use of gun powder when it became the 
source of military power. If the devasta- 
tion of modern war is to be avoided, it 
nust be accomplished through measures 
which forbid the unlawful use of force 
and provide the international community 
with means of preventing and suppres- 
sing it.. ` 


Hugo ` Grotius and other early, publi- 
cists in international law sought to esta- 
blish a distinction between lawful and 
unlawful resort to war, but by 1800, 
such efforts were abandoned and states 
were recognised as having the right to 
resort to war as an instrument of 
national policy. Resort to war in the 
nineteenth century was 
policy, not of law. Armed reprisals were 
permitted as a means of .self-help to 
compel a delinquent State to conform v0 
the law and to make reparation for the 
injury caused by its illegal conduct, But 
such uses of force were lawful only if 
conducted in proper way. They had to 
to preceded by a request for redress 
and they could not be grossly out of 
proportion to the wrongful acts ‘that 
provoked them. Use of ‘force in self- 
defence was also strictly limited, in 
that the State seeking to justify. a force- 
ful action short of war on this ground 


was called upon to demonstrate that the- 


action was necessary and was not exces- 
sive, The widely recognised right to use 
force to protect the lives and property 
of nationals abroad was permitted only 
if the action did not amount to inter- 
vention in the political affairs of an 
independent State. 


a eS 


Use ef Force in International Law 


a question of © 
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The signifieant ‘development of norms 
from the covenant to the Charter, has 
not saved “succeeding generations fror 
the scourge of war” nor it has it brought 
“peace in our time.” States have been 
more willing to agree to the creation of 
the norms than to the creation of ade- 
quate means for assuring their observ- 
ance; in a sense, international law norms 
have outstripped international organisa- 
tional means, And apart from that in the 
absence of authoritative interpretations 
by the organized international commu- 
nity each state remains free to interpret 
the provisions for itself. When is use of 
force in self-defence justified? Does an 
action by the Security Council constitute 


. tacit authorization of enforcement action 


by a regional organization? These and 
numerous similar questions go unanmswer- 
ed by authoritative tribunals. National 
decision makers use legal reasoning to 
answer them but only after having mida 
policy decisions on the basis of natidnal 
interests, 


This is not to say that the Charter 
prohibiting these activities is wholly in- , 
effective. Most, if not all, mational deci- 
sion-makers see in these prohibitions an 
overriding community policy for pre- 
venting total disaster in our thermo-. 
nuclear age, It is clearly understood that 
even minor breaches of the peace carry 
the risk of escalating into a nuclear 
holocaust. „Consequently appeciations of 
national interests support the general | 
application of the norms though they do 
not always support their particular appli- 
cation in specific instances where vital 
interests seem to require the use of force, 
And when force is resorted to, decision 
makers feel a compulsion to justify its 
use under the law of the Charter. 


The nature of “war: has changed so 
fundamentally in its total character and 
in the- possibility of destruction which 
may be caused by it that, if mankind 
is not to perish, we have to re-assess the 
place of force- in international relations, 
especially because the consensus among 
experts is that the atomic statement by 
itself has not abolished the possibility of 
war, even of an all out-war. In such 
reassessment we must remember that 
unless the function which was so far per- 
formed is adequately. performed through 
alternative means, war as a means of 
satisfying just claims is likely ‘to con- 


7. The New York Times, April 20, 1945. 
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tinue. In pelitieal theery and inter- 
fiational law a just war has generally 
found “support though (a) some of the 
best thinkers have held that if a war is 
injurious to the whole world, it should 
be considered unjust and (b) since 1919, 
the resort to war by States by their own 
decisicn and in certain circumstances has 
been outlawed. 


In the nuclear age, the justification for 
the use of force even by an international 
organization is bound up with collective 
efforts at bringing about a change in the 
status-quo by peaceful means; the possi- 
bility of improving the existing proce- 
dure for changirig has to be explored. 
Peaceful change will remain a theoretical 
conception unless the possibility of co- 
existence of Communist and non-Commu- 
nist States is accepted by the leading 
States. To create mutual confidence in 
the parties to the cold war in the bona 
fides of each other, it is suggested that 
concept of the inevitability of a class 
war leading to a violent revolution 
everywhere and to war between Commu- 
nist and non-Communist States, unoffi- 
cially revised as out of date. in Febru- 
ary 1956, has to be finally given up and 
a settlement of important political issues 
_in the cold war has to be made on the 
basis of the withdrawal of all foreign 
forces from Germany, Poland, Czechoslo- 
vakia, Bulgaria, Roumania and Hungary. 
The principle of international supervision 
of armaments and banning nuclear wea- 
pons, and recognition of Peking-China 
instead of Formosa as the proper repre- 


Ra 


. sentative of China in the United Nations. 
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should be aeeepted. International cò- 
operation for the development of under- 
developed countries and the develop- 
ment of a healthy system of education 
for peace will support co-existence, Even 
when peaceful change and co-existente 
have become part of our way of think- 
ing and way of life, there is a place for 
the collective use of force (and by each 
State individually) so long as aggression 
is possible and the right of self-defence 
taken away. The ` General 
Assembly may be permitted to recom- 
mend the voluntary use of force and .to 
co-ordinate such use by members of the 
United Nations in case a State engaged 
in hostility refuses to accept ceasefire. 

` The collective.use of force will not in- 
clude the use of nuclear weapons, the 
use of which by nations and by the’ 
United Nations should be banned, though 
the Security Council will have at its 
disposal other weapons. When nations 
are prepared to surrender sovereignty 
the ideal solution is to convert the Unit- 
ed Nations into a Federal State with the 
one limited function of prevention of 
war and the maintenance of peace, The. 
first step, however, is for every State to 
make attempt for the identification of its 
national interest with the purposes and 
principles of the United Nations Charter: 
We should not be under the belief that 
present balance of atomic power is suffi- 
cient to ensure adherence to the princi- 
ple of the interdiction of the use of force, 
side by side with this we should also 


‘interdict other measures principally the 


elimination of poverty, so that we, may 


` ensure world peace. 
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“ADMINISTRATIVE LAW” By H.W.R. 
Wade Q.C., LL.D., F.B.A. Master of 
- Gonville and Caius College, Cambridge, 
: Honorary Bencher of Lincoln’s Inn; 
- Fourth Edition, 1977; Clarendon Press 
— Oxford (Distributed in India by 
. N. M. Tripathi Private Ltd. Bombay). 
- Pages Li and 855. 
“In this new edition (4th), Dr. Wade 
. Has now expanded his well-known work 


and’ given it-a full-length treatment.. 


Evidently the need for this expansion 
was felt in view of the fact that since 
the first edition of’ this book had made its 
appearance in 1961, this branch of the 


law: has been vitalised by a burst of judi- 


cial activity en an unprecedented scale. 
By far the greater part of the text- of 


‘general style and 


this book is wholly new and the book 
has been extensively reorganised. The 
present edition although it is much 
bigger in size as compared to the first 
edition (which was a small book), yet 
it remains the linear descendant of the 
earlier work, It draws upon its text, 
especially in the final chapters and its. 
its objectives remain 
the same as before, viz, to present a clear 
picture of the restraints which the law 
imposes on the powers of Government, 
both central and local, and of the gene- 
ral legal ‘relationships of Government 
and the governed. It brings out that it 
was the duty of Government to provide 
remedies for social and economic evils of 


.many kinds, The primary purpese of 


1979 ` 


Administrative Law, is to keep the powers 
of. Government within their legal bounds, 
so as to protect the citizen against their 
abuse, In other words the powerful en- 
gine of authority must. be prevented 
from: running amok, 

As observed by the author the topics 
which make up the administrative law 
are: Administrative authorities; Admin- 
istrative functions; judicial control; Dis- 
cretionary power; Natural justice; Re- 
medies and liabilities; and Legislative 
and adjudicative procedures. It is in this 
order that the chapters dealing with 
these topics have been arranged, 


With its expansion and reorganisation 
the book is now a major work covering 
the whole subject of administrative law. 
It has now outgrown the confines of the 
Clarendon Law Series in which the first 
three editions of the book appeared and 
achieved a wide circulation in the English 
speaking legal world, The Table of Sta- 
tutes, Chronological list of Statutes and 
Table of Cases given in this Volume have 
added © the usefulness of this book. 

U.S.D, 


THE BENGAL PUBLIC ‘DEMANDS 
RECOVERY ACT, 1913 By D. P. 


Chatterjee, July 1978 Edn, — Law Book. 


Stall, Calcutta, Pp. XIV + 293, Price 

Rs. 25/-, 

In the present book the endeavour has 
been made to restate the law. relating to 
the recovery of public demands and 
taxes. The new provisions contained in 
the Act which are peculiar to itself have 
been clearly explained and the relevant 
provisions of law for the recovery of 
income tax and sales tax which are ana- 
logous to those in the present Act have 


been included in the appendix which. 


enhances the value of the book. Case 


noted commentary on the sections is one- 


more useful feature of the book, 
The Rules made by the Board of Re- 


venue under S. 39 of the Act have been. 


inserted in the Appendix and the rele- 
vant rules have also been mentioned at 
.appropriate places in the commentary. 
Besides, the Instructions of the Board 
of . Revenue 
have also been included in the appendix. 
This book should be found useful for all 
concerned with the subject. 

; D. R. 
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EXCLUSION CLAUSES AFTER THÌ 
UNFAIR CONTRACT TERMS.. ACT, 
By Richard Lawson, LL.M, Ph.D. Se- 
nior Lecturer in Law at Southampton’ 
University, published in 1978 by Oyez 
ae London, (In India through 
M/s, N. M. Tripathi (P) Ltd. Bombay): 
asin XIX +140, Price &, 5, 


With growing consciousness amongst 
consumers . about his rights in getting 
things and services, the other side is 
using various methods to wriggle out of 
its liability by adding exclusive clauses’ 
in various places and in different wages. 

One may when one is careful come 
across various terms and phrases like, 
“Guarantee”, ‘Warrantee”, “Indemnity”, 
“No liability undertaken for loss or dam- 
age to property or person’, “Goods sold- 
will not be taken back” etc. etc, in one’s 
day-to-day dealings, but what happens. 
is that one is not so careful in one’s 
dealings when one enters into a contract: 
of sale or service. One just does not read: 
what is written in the contract on the 
receipt or on a ticket. It is only when. 
one suffers that one realises as to what: 
he has bargained for. 

All these exclusive clauses are used 
by manufacturers or principals, What is 
the impact of these on the intermediary: 
or a dealer or on a consumer depends 
upon the validity and the interpretation 
of the exclusive Clauses, A 

Consumers in the Western countries 
are far more conscious of their rights. 
Their Governments have taken abundant 
measures to guard their interests. A good 
deal of case law has come up on the sub- 
ject, f ; 
The ‘author . has taken pains to bring’ 
out this book which would solve most of 
the problems. He has shown the con- 


sumer, the dealer, the contractor and 
the manufacturer his rightful place in 
the field. ‘ 


The treatment is very lucid and one 
does not come across terseness which is 
a' general feature of a law book, 2 

The reading is at once refreshing and 
illuminating. 

_ B.D.B.: 


“SELF-DETERMINATION” From BIA- 
FRA TO BANGLA DESH, By Shri 
J. N. Saxena, Professor Faculty of 
Law, Published in 1978 by Delhi Unm- 
versity and distributed by M/s. N. M. 
Tripathi (P.) Ltd. Bombay — Pages 151, 
Price Rs, 25/-. 4 
This book is just outside the domain 

ef reutine law being based on “right of 
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self-determination” 
International Law, 
. No sooner the United Nations Organi- 
-sation took a decision to end colonialism, 
offshoot of the decision was to deliberate 
and decide on the concept of secession of 
one group of citizen of a country.and to 
form a separate State. 


After the creation of Pakistan in 1947, 
in recent times people mostly residing 
in Biafra a small portion of Nigeria and 
people residing in East Pakistan started 
thinking in terms of a separate State for 
themselves and the idea took a firm root. 
~ Conditions in both the territories were 
however different. Idea of self-determi- 
nation succeeded in establishing Bangla 
Desh. out of what was Pakistan. It failed 
‘in establishing Biafra. 

The book makes a very interesting 
study. In the first chapter the author has 
tried to explain right of self-determina- 
tion, condition precedent to establish such 
8 right, its limitations and its legal as- 
pects as accepted by U.N.O. in its various 
declarations, The next two chapters deal 
with conditions prevailing in Nigeria and 
in Pakistan before Bangla Desh was 
established and: Biafra failed. In the next 
chapter the author has compared and 
` contrasted the two situations in those 
countries and drawn his own logical con- 
clusions with reference to the legal posi- 
tion. 


The various appendices to the text arè 
a lot of help to understand the subject- 
matter. 


Apart from neat printing the remark- 
able feature of the book is the scholarly 
manner in which the author has ap- 
proached the subject-matter and its lucid 
exposition. 

It is a good case study in contemporary 
history which one should make it a point 
to read. 


now recognised by 


B.D.B. 


‘ELEMENTS OF COMMERCIAL LAW 
By Dr. Avtar Singh, B. Com, LLM, 
LL.D. (Luck.), Lecturer in-Law, Luck- 


now: University, Published by Eastern’ 


Book Company, Law Publishers & 
Book-sellers, 34, Lalbagh, Lucknow- 
, 226001, Pages (LXXVI + 1131), Price 
Rs. 45.00. 

This book deals with ten popular 
~ branches of the commercial law and ac- 
-- eérdingly. it--consists of ten. parts, Each 
part is divided into various chapters 
under suitable ‘topical headings and sub- 
headings cevering all aspects ef the 
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branch concerted. At the end of some 
chapters.are questions relevant to the 
topics concerned, In the beginning of the 
book is given the Table of Cases cover- 
ing large number of Indian and foreign 
cases indicating pages where they’ are 


‘suitably and relevantly dealt with, As 


this book contains topicwise commentary 
on each branch of the commercial law, 
the author has also usefully given list of 
statutes and their sections indicating 
pages where they are dealt with, Fur- 
ther, in the end partwise subject index. 
is given which is immensely useful to- 
the readers. The topic-wise treatment of 
the subject, references and comments on 
important case law, and the lucid style 
in which the.various topics have been 
dealt with have made this work indis- 
pensable to the lawyers practising on the 
civil side as well as to the law students, 
S.S.G, 


| 





LAW OF SPEAKING ORDERS. By A.S. 
Misra, Retired Deputy Secretary, U. P. 
Govt. and Advocate, 2nd Edn, 1978, 
Price Rs, 25/-, Pp, XX + 179. Publish- 
ed by Eastern Book “Company, 34, 
Lalbagh, Lucknow. 


The principle of making speaking 
orders in judicial and quasi-judicial pro- 
ceedings derives its authority from tha 
juristic maxim that justice should’ not 
only. be done- but should also be seen to, 
be done. The law of speaking ordera 
which is comparatively new branch of 
légal studies has been very lucidly dealt 
with by the author in the book. There 
is no doubt that the book is bound to be 
of special use to administrative officers 
who are required to exercise quasi-judi- 
cial functions. The chapter “Summary of 
Case-Law on speaking orders’, which 
covers several decisions of the Supreme 
Court, High Courts, English decisions 
and American decisions, is quite helpful 
to the members of legal profession as a 
ready rolerenger to case law on the sub- 
ject. i 


The two: ne new chapters “On administra-:. 
tive authorities acting quasi-Judicially” 


and “Some other obligations of an 
administrator acting quasi-Judiclally” 
have been added in this edition. The 


book also contains Table of Cases, Biblio- 
graphy and the Index. 


C.W.M. 
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“REFLECTIONS ON . THE "INDIAN 
CONSTITUTION ‘By Mr. Justice 
C. S. Dharmadhikari — English Ren- 
dering by Prof.. Sadanand Varde 
- Preface: ` Shri Achyut Patwardhan; 
Foreword : Hon’ble Mr. Justice V. D. 
Tulzapurkar, Judge Supreme Court 
of India; Publishers: Sadhana Praka- 
shan, Pune-411030 — Published on 
15th August, 1978. Pp. XVI + 154; 
Price: Ordinary, Rs. 20/- only; De- 
luxe Rs. 25/- only, 

This book is an English translation 
by Mr. Sadanand Varde, of the Lec- 
tures delivered by Mr. Justice Chan- 
drashekhar Dharmadhikari of the Nag- 
pur Bench of the Maharashtra High 
Court, in Marathi at Nanded, in 1975 
in connection with the commemoration 
‘celebration of the late Shri Swami 
Ramanand Tirth, the eminent freedom 
‘fighter of- the erstwhile Nizam’s Domi- 
nion inthe State of Hyderabad, Déccan. 
_ The Book is adorned and enriched 
by a very learned and thought-provok- 
ing foreword from the pen of. Mr. 
‘Justice Tulzapurkar of the Supreme 
‘Court of India and a lucid and equally 
valuable contribution in the form ` of 
Preface by the eminent patriot, thinker 


and leader, Shri Achyut Patwardhan. 
In most discussions on social, eco- 
nomic and educational problems, the 


problems are stated; but the solutions 
do not emerge clearly.’ Are there any 
specific legal or constitutional provi- 
sions which block the way for the de- 
sired social and economic reforms? 
This aspect deserves consideration in 
greater detail than- has been hitherto 


‘done in books on Constitutional Law, 
inasmuch as such books are written 
more: from a juristic or, may be, a 


purely legalistic point of view than ‘a 
sociological or humanistic point of 
view. a: 

Mr. Achyut Patwardhan points out 
‘in his Preface that adequate attention 
has not been given in the present 
lectures to the trend towards State 
control. of Education which necessarily ~ 
means State domination over the 
minds of citizens — a matter not quite 
consistent with the concept of a de- 
mocratic society, as it necessarily im- 
plies a regimentation of the lives of 
citizens. Mr. Achyut Patwardhan em- 
‘phasises the importance of voluntary 


-life-less, 


‘and. individual initiative for „social - ‘and 
educational- reform, the- control of 
population explosion, the abolition of 
untouchability. and caste. . distinction, 
ete. He concedes, however, that Gov- 
ernment policies and directives may, 
at least to some extent,- create a 
mental -climate favourable +o the 
movements for social reform. To this 
extent, at least, the polity of a. nation 
‘has a part to play in the abolition of 
social evils and this has: been made 
clear in the pages of this book. ~~ 


“The book: adopts a new approach to 
the whole subject of Constitutional 
Law, not usually found in books ‘and 
commentries on the subject, which aim 
‘at the interpretation of the provisions 
of the Constitution from a juristic 
-and legalistic point of view rather 
: than the expounding of the social’. phi- 
losophy which underlies the Constitu- 
tion. Hence, it is but “natural ‘ that 
the learned lecturer has~ evaluated the. 
provisions of the constitution from - a 
new angle of view and has brought 
to bear . on` ‘the. interpretation ‘of ` the 
Constitution a point of view, perspec- 
_tive and approach of which Mr. Jus- 
tice Holmes’ of the U., S. Supreme 
Court was such: a well-known” Advo- 
cate in regard to the task of -the 
` Court ° in the administration of justice 


— to bear in mind the felt needs of 


society. The public really owes’. its 
thanks to Mr. Justice Dharmadhikari 
for his new approach and perspective 
in relation to the Constitution. For 
the object of the founding fathers: was 
not the simple task of formulating “a 
mechanical instrument ` for 
the governance of the country, but to 
“create something” living and organic 
that’ would serve ‘as a basis. for’ the 
‘free and untrammelled development 
and growth of the nation. s 


The learned lecturer has shown how 
“the ideals embodied in the Constitu- 
tion found expression in the different 
draft Constitutions that were ‘prepared 
“at different times ’ in ` the history of 
-our movement ‘for National ‘Sélf-gov- 
ernment beginning from Lokmanya 
Tilak’s Constitution Bill (1895) and 
including the Commonwealth Bill of 
Dr. Annie Beasant and the resolution 
passed by the Indian National Con- 
gress at Karachi in 1931. 
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The learned lecturer has also shown 
how the Constitution has been the 
culmination of our struggle for national 
freedom and :of our national awaken- 
ing ‘in all spheres of life which has 
gone von practically ever since the 
Great Rebellion of 1857. 


- The historical background’ furnished 
in the lectures is not only useful but 
essential for the proper and complete 
understanding of the Constitution and 
‘the author has done a great service by 
not; overlooking this aspect of the 
question. .The aims and objectives of 
the Constitution are clearly enunciat- 
ed in the -Objectives Resolution of the 


constituent. Assembly (reproduced at 
the beginning of the first volume of 
the. A. I. R, Edn. of the Constitution) 
‘and in the Preamble to the Constitu- 
tion., . 

The. Aearned author has discussed 
the „content, scope and significance of 


each of .these ideals and has consider- 
red to what extent, the provisions of 
the -Constitution are and may be made 
.effective for the purpose of achieving 
the objects of. the founding fathers. 
In the course of his discussion of these 
-ideals the learned lecturer has given 
due -importance to the work of great 
leaders like Mahatma | Gandhi, 
Mahatma Fule, etc,- who worked so 
zealously and strenuously and at such 
personal sacrifice, for achieving social 
equality and abolition of social 
evils like untouchability. and  casteism 
-— evils which were not only inhuman 
but operated to the detriment of 
National unity and solidarity so essen- 
tial for the achievement of the happi- 
-ness and success of the nation in any 
field. 

‘The learned author has pointed out 
that our constitution makers had to 
‘face problems of a special and pecu- 


liar nature — problems which arose 
out of our social history and the 
peculiarity of . our social institutions 


-which tended to divide 
unite the people. 

The learned author has favoured the 
abolition of the right to property as 


rather than 
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‘a fundamental right under Part III of 
the Constitution. We also support 


the granting of special concessions to 

the weaker sections of the nation. ` 
The position of women under the 
Constitution has ‘been separately dealt 


with, as also the question of adult 
franchise. | 
With the utmost respect, questions 


of social reforms (including the rights 
of women and their position in society, 
marriage reform etc.) are, not purely, 
questions of Constitutional jurisprud- 
enze but of social reform and cannot 
be tackled wholly through the process 
of Constitutional or legal enactments. 
Undoubtedly, these have a place and 
importance of their own and are 
necessary aids to the success of move- 
ments of social reforms but .the ‘in- 
adequacies of the Constitution and the 
legal system are not wholly respon- 
sible for such defects as exist in our 
society. This has to be pointed out 
in order to emphasise the importance 
of private agencies working with vigor 
if, social objects are to be achieved, 
instead of placing. all the responsibi- 
lity in the matter on the law-making 
agencies and the Government. 


The Author has rightly drawn at- 
tention to the principle of a common 
citizenship (embodied in our Constitu- 
tion) of the whole of India unlike in 
the Constitution of America, where 
there is a system of dual citizenship — 
of the State and the Union separately. 
The system adopted by our Constitu- 
tion is essential for the fostering of 
National Unity in the face of divisive 
forces like . regionalism and linguism. 
The learned Author has brought out 
the importance and effects of . this 
system of a’ single citizenship adopted 
by our Constitution, 


On the whole, there need be no 
hesitation in hailing the book as. a 
most welcome guide not only to the 


understanding of our Constitution but 
also to the lines on which reform is 
necessary for the reorganisation of 
our country on a satisfactory basis. 





“OUR JUDICIAL ‘SYSTEM: ITs EVALUATION”. 


By: Shree H. R. 


I. deem it a great privilege to have 
been asked to address this meeting. 


Khanna, 


Coming to Gujarat one naturally 
thinks of the contribution of this State 
to the cause of the country’s libera- 
tion from foreign yoke by giving to 
the country some of the most illustri- 
ous leaders and reformers, The country 
isindeed indebted to this. tract of land 
which gave birth to Mahatma Gandhi— 
the father of the nation, the architect 
of freedom, the one who apart from 
being a shrewd .political: leader was a 
great moral crusader and a valiant 
fighter for truth. He was one the like 
of whom: are born in centuries and 
whose place in the backdrop of history 
is. along with Buddha and Christ. Gu- 
jarat is. also the birth place of 
Sardar Patel whose contribution to the 
cause of freedom and the integration 
of. the. States constitutes. one -of the 
most glorious chapters of India’s his- 
tory.: The > country has yet'to fully 
acknowledge what it owes to the great 
Sardar, Gujarat also gave birth to 
Swami. Dayanand, who played a most 
significant part in ridding Hinduism 
of superstition, ignorance and obscu- 
rantism. Apart from being a great re- 
ligious. leader creating a new aware- 
ness; of the message of Vedas, he was 
‘also one of. the greater social re- 
formers. i 


Meeting the members of the Barone 
naturally has some feelings of trepida- 
tion because as a group there is hard- 
‘ly any more august, any more dis- 
cerning and also perhaps any more 
sceptical. One is also conscious of the 
great past of the profession, the im- 
print the members of the Bar have 
left on the sands of time and the 
‘glorious role they have, on occasions, 
‘played as sentinels of .cherished values 
and basic liberties. The members of 
the Bar, there can be no doubt, are 
inheritors of great traditions, 


In. India the pre-Independence era 
‘produced great stalwarts in the legal 
profession, and in the . liberation of 


the. country if there is one profession 
which made the largest contribution. it 


*Speech 17-11-1978 in 
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was that of law. . Mahatma “Gandhi; 
Pandit Moti Lal Nehru, . Lala Lajpat 
Rai, Mr. C. R.- Das, Pt, Jawahar Lal 
Nehru, Sardar Patel, ` were all from 
the legal profession. The members of 
the Bar were thus looked upon as 
natural leaders of the community. The 
position since then. -appears to have 
changed, and I am not sure whether 
those - in: the world of law can stil 
claim that primacy in social hierarchy 
as it existed in earlier years. This is 
a matter. that should engage our, at- 
tention and we must ponder. over the 
causes of the same. . 


The question we have to als is why 
uulike in the past, the ‘leading 
members of the. Bar are ~ generally 
keeping away from. the political - arena: 
Why is it that they are not getting 
involved: in problems which beset. the 
nation with a view to seek their solu- 
tion? Linked with the above is the 
question as to whether the quality’ of 
our political life has not’ suffered be- 


cause of the fact that the ` leading 
members of the Bar have generally 
kept themselves aloof ‘from active 


political life. 


Meeting the members of the. Bar is 
not merely. an occasion of exchanging 
pleasantries and talking, of platitudes, 
it is also the time for. introspection 
and heart-searching. The destiny of 
each. one of us in the world of law, 
of the practising lawyers and of those 
on the Bench, is linked with our judi- 
cial system. Enlightened ‘self-interest 
must, therefore, induce us to have a 
‘close look at our judicial system: Some 
of the questions which face us are, aS 
I said. elsewhere: Does our judicial 
system satisfy the demand for justice? 
Does it fulfil the’ expectations of ‘the 
people? Are courts of law looked upon 
as temples of justice, where it is ad- ~ 
ministered without fear or. favour, ob- 
livious of the personalities of the Iiti- 
gants and without .regard to their long 
purse or high status? Does. the com- 
mon man. have an- abiding and unsha- 
ken faith in the process. of.. Justice. aS. 
administered by. the courts? It is upon 
the answer to- these. questions. ‘that, 
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our judicial system would ultima- 
tely be judged. -The - image of the: 
courts “inthe ultimate analysis de-. 


pends essentially upon the way the 
casés’ are handled, upon the. extent of 
confidence the courts inspire in the 
parties to the cases: before them, upon 
the promptness or absence of delay. in 
the disposal of cases, upon the ap- 
proximation of the judicial finding of 
fact with the realities of the matter. 
We must remember that in the final 
analysis, ‘the strength 
our judicial "< system, its utility and 
credibility as a necessary organ of the 
State in a civilised society, the respect 
it would evoke and the confidence it 
would’ inspire would: depend upon the 
way it.satisfies the hopes and aspira- 
tions of the people, .of. the common 
man, in the’ quest. for justice, in keep- 
ing the -scales even in any legal com- 
bat between the rich and the poor, 
between the mighty and the weak be- 
tween the State- and the citizen, with: 
our fear or favour.” 


: “No. evaluation of our “judicial system 
would be- complete and realistic unless 
we take into account some of the in- 
firmities. which have ¢rept. into it, or 
some of the .drawbacks which have 
manifested themselves, Firstly, there 
isthe question of delay in the disposal 
of cases. When people approach the 
courts for:.redress of: their grievances, 
they do so in the’ fond hope that re- 
lief would be -granted.to them at a 
reasonably early date. As it is, what 
we find is that the cases linger on for 
years and years. This is true not only 
of ordinary run of. cases but, also , of 
those cases which, on account of their 
very nature, need aņ early disposal 
and” call” for prompt relief to. the 
plaintiff or the petitioner. The prob- 
lem. of delay and ‘heavy arrears has 
given rise to ' disillusionment - with our 
judicial. system. and tarnished its im- 
age. — is ne? A k 
“In projecting the image of the courts, 
in: tackling the problem ‘of arrears, in 
dealing with the question’ ‘of delay in 
the disposal of cases, the members’ of 
the 'Bar,', no less than ‘those on the 
Bench; havea significant role to play. 
Without their active co-operation, it 
‘would’ ‘be difficult’ to. bring about real 
improvement. . or .. any -- substantial 
change, If arrears go ‘on accumulating 
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and piling up, it would create mass 


‘disenchantment and result in the col- 
lapse of the judicial system. As I -said 


earlier, our destiny is linked with the 
judicial system.’ Enlightened and long- 
range self-interest, no less our allegi-~ 
ance to the system, therefore, demands 
that we should all put our heads to- 
gether to tackle this problem of delay 
and backlog of cases and take con-. 
crete and effective steps - to ii 
this malady. — 


Another question . which ° might en- 
gage our attention is how far the judi- 
cial findings of fact accord with the 
realities of the situation, Judges, of 
course, have to give their findings 
upon the evidence adduced in the 
case, Sometimes - witnesses do not tell 
the. truth. On other occasions, persons 
who could give the true version are 
not willing to come forward and give | 
evidence as it might have the effect ` 
of antagonising one of the parties. 
Whatever might be the reason, the 
result is'that a judicial finding of ‘fact 
is sometimes entirely divorced from 
the realities: of the matter, It’ is ‘one 
thing if this incongruity between the 
reality and the judicial. finding of fact 
is confined to a. small’ number `“ of 
cases, If, however, the incongruity. be- 
tween the’ realities and the judicial 
findings. of fact becomes extensive and 
widespread, it is bound to shake the 
confidence of the people in the’ ability 
of the courts to ascertain the’ truth of 
the matter and thus to do substantial. 
justice, Although it is not possible in 
any judicial system to prevent .such in- 
congruities in a marginal number of 
cases, our effort should be to -ensure 
that our judicial system functions in 
such a manner that, consistently: with 
a- fair procedure, such incongruities 
are reduced to the minimum. Question 
has been raised, in the above context, 
whether the passive role which is 
generally ` played at. present by ..the 
Judges in the adversary system,- leav- 
ing it to the opposite counsel to bring 
on record whatever material they may 
consider necessary for their respective 
‘cases, should. not give place to a more 
‘active role of the. judges. This question 
is not free from difficulties and it 
may become ‘necessary. sometime ` to 


koog its pros and cons, 


(To be continued.) 
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We, in the world of law, have for 
long taken for granted the respect of 
the people. There is astir to-day a 
spirit of scepticism and, to some extent 
oficonociasm. There isalso much great- 
erawareness of rights, and people are 
acquiring new consciousness of the 
strong points and shortcomings of dif- 
ferent human institutions. Many of us 
in the world of law have so far been 
allergic to criticism. There is, per- 
haps, need today for ` change in our 
mental attitudes. If weaknesses have 
crept into the system, they cannot be 
wishfully brushed under the carpet, 
nor can criticism be silenced even by 
threat of contempt of court. Contempt 
of court is no answer to genuine cri- 
ticism of the functioning of our courts. 
Courts, like all other human institu- 
tions, have to earn reverence through 
the test of truth. If weaknesses and 
drawbacks have crept into the system, 
they have to be set right. 


To talk of some of the drawbacks 
and infirmities which have manifested 
themselves in our judicial system is 
not to underestimate the importance 
of that system, Although every effort 
should be made to weed out. the .de- 
fects and infirmities of the system 
and to improve it with.a’.view to 
make : it responsive.’ to. the peo- 
ple’s needs, we must - guard against 
saying anything which. might, have the 
effect of undermining , the basic. and 
broad confidence of the people in’ the 
judiciary. It has to be borne in ‘mind 
that there is vast difference between 
constructive and - informed. criticism 
and misleading statements and insults 
which are sometimes hurled.. The stake 
of the public at large. in this. mites 
is tremendous. A. respected and 
dependent | judiciary and a reece 
and strong bar. are ` indispensable ' . it 
we want 1o -maintain our system: of 


freedom under: law. There is no office, 


it has been said, which is so infinitely. 
powerful- and,.-at the same ‘time; -so 
frightfully defenceless‘.'as’ that of. ~a 
judge. We have also to bear in mind 
that human failure of a few indivi- 
duals cannot be equated to the failure 
of the system. The contribution of the 
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judicial system towards the evolution 
of an orderly society is a fact of his- 
tory, Rule of law is essentially linked 
with the judicial system. It has accord- 
ingly been said that despite its ‘incon- 
sistencies, its crudities, its delays and 
its weaknesses, law still embodies so 
much of the results of that disposi- 
tion as we can collectively impose. 
Without’ it we “cannot live, only with 
it can we-insure the future which, by 
right, is ours. The best of man’s hopes 
are enmeshed in its success; when it 
fails they must fail; the measure in 
whichit -cap reconcile our passions, our 
wills, our conflicts, is the measure ` of 
our opportunity to find ourselves, Man 
may. be:a little lower than the’ angels, 
he has “not: yet ‘shanken off, the brute 
and the brute within is apt to -break 
loose -on occasions. To curb -and ` con- 
trol that brute ‘and: to- prevent the 
degeneration -of society into a state of, 
tooth -and- claw, we need the rule of. 
law. We also need -the rule of -law 
for punishing all deviations and lapses 
from the code of conduct and stand- 
ards of behaviour which the commu- 
nity, speaking through its represen- 
tatives, has prescribed as the law of 


the’ land. Being human disputes are 
bound to arise amongst us. For the 
settlement ` of those disputes, we need 


guidelines in the form of laws, forums 
to- redress. the wrongs in the form of 
courts and advisers who could guide 
us ‘in ‘the ‘affairs of ‘law, who could 
represent us in the courts of law and 
in. whom we could repose our confi- 
dence. The. last but not the least is the 
tole ‘of the members of the Bar, If 
there are, indeed, three indispensable 
requisites | for the’ rule of law, they 
are an` independent Judiciary, a strong 
and vigilant -Bar and an enlightened 
public ° ‘opinion, There’ cannot - be a worse 
indication of the decay of the rule of 
Taw ‘than a. subservient judiciary a do- 
cile Bar ‘and: a society with a coarsen- 
ed corisciennce. It ‘is a. mistake to sup- 
pose that. the rule of Jaw can be en- 
sured by drafting well-worded codes. 
It would depend, in the long run, 
upon the way those codes are worked 
and, more essentially, upon the gene- 
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ral attitude of the people and the per- 
sonality of those who are concerned 
with the administration and enforce- 
ment of the rule of law. In the con- 


text of the rule of law, I cannot help 
referring to the words of learned Hand 


that it is not in books that the law 
can live, but in the consciousness of 
the profession as a whole. Judges, 


dressed with their brief authority, may 
seem to speak more finally, but it is 
only for the moment. In the end, they 
take- their cues from the Bar and 
the legal institutions which slowly 
form the moulds, It is the bar 
which makes the statutes and fab- 
ricates the adjustments they ex- 
press. The quality of the judgments 
delivered by the judges, in a great 
measure, reflects the industry and 
erudition of the counsel who argue 
the cases in which those judgments 
are delivered. I wonder sometimes 
as to whether we really accord 
proper recognition and express our 
due gratitude to the members of the 
Bar for what we owe to them in im- 
portant decisions. 


While speaking to the members of 
the City Civil Courts Bar, I must not 
fail to stress the vital role of the trial 
courts.. If an evaluation were made of 
the importance of the role of the dif- 


ferent functionaries who play their 
part in the administration of justice, 
the top position would necessarily 


have to be assigned to the trial court 
judge. He is the key man in our judi- 
cial system, the most important and 
influential participant in the dispensa- 
tion of, justice. It is mostly with the 
trial judge rather than with the ap- 
pellate judge that the members of the 
general public come in contact whe- 


ther as parties or as witnesses, The 
image of the judiciary for the com- 
mon man is projected by the trial 


court judges and this, in turn, depends 


upon their intellectual, moral and 
personal qualities. 

There has, of late, been manifold 
increase in the number of civil and 
criminal cases and this increase has 


subjected the trial judges to extreme 
strains, The problems faced by the 
trial courts call for great qualities of 
head and heart, 


Another misconception © which also 
needs to be removed is -that as ours 
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is a Government of laws and not of 
men, the personality of the trial judge 
-makes no difference. Most of us who 
are familiar with the functioning of 
the courts would bear out that the 
above notion is divorced from realities: 
A trial judge’s ability, efficiency, tact 
or the lack of them can make all the 
difference regarding the fate of cases 
handled by him. It has to be borne in 
mind that the work in a court of law 
is not purely mechanical. The cases 
do not always proceed on set lines. 
There is no limit to the variety of 
new situations which can arise in 
human relationship in the complex 
society. of today. No courts and no 
judge made precedents can provide 
guidance nor can any fixed formula 
furnish solution in those situations. It 
is in such like situations for which 
there are no guidelines or precedents 
that the personal qualities and worth 
of a judge make themselves manifest. 
It is when the colours do not match, 
observed justice Cardozo, when the 
references in the index fail, when 
there is no decisive precedent that the 


serious business of the judge begins. 
Errors committed by the trial judge 
who is not of the right calibre can 


sometimes be so crucial that they can 
change the entire course of the trial 
and thus result in irreparable miscar- 
riage of justice. Apart from that, a 
rectification of the error by the appel- 
late court which must necessarily 
be after lapse of a long time, can 
hardly compensate for the mischief 
which resulted from the error commit- 
ted by the trial judge. 


The notion about the provisional 
nature of the trial court decisions be- 
ing subject to correction in appeal, or 
what has been called the “upper court 
myth” ignores the realities of the sit- 
uation. In spite of the right of appeal 
there are many cases in which ap- 
peals are not filed, This apart, the 
appellate courts having only the writ- 
ten record before them, are normally 
reluctant to interfere with the ap- 
praisement of evidence of witnesses by 
the trial judges who have had the ad- 
vantage of looking at the demeanour 
of the. witnesses. The appellate court, 
it has been said, operates in the par- 
tlal vacuum of the printed record. A 
stenographie transeript fails to repro- 
duce tones of voice and hesitations of 
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speech that often make a sentence 
mean the reverse of what the ‘mere 
words signify, The best and most ac- 
curate record of oral testimony is like 
a dehydrated peach, it has neither the 
substance nor the flavour of the peach 
before it was dried. 


Nowhere, it has been said, in the 
whole range of public office’ are weak- 
nesses of character, intellect, or psy- 
chic constitution revealed more merci- 
lessly than in the discharge of the 
responsibilities of a trial judge.. The 
advocates. engaged by the rival parties 
fight tenaciously to protect the inter- 
est of their clients. No one can pre- 
side effectively over such a situation 
if he is mediocre in intellect or pro- 
fessional skill, lacking in decisiveness, 
or is otherwise not emotionally stable. 
The court-room decorum, it has been 
observed, has to be maintained with 
a firm hand if cases are to be tried 
fairly and expeditiously. As the case 
proceeds, the trial judge is called upon 
to make many rulings and pass inter- 
locutory orders which are of great 
strategic and tactical importance for 
the ultimate decision of the case, These 
rulings have to be given, and orders 
made under the pressure of the trial 
and without opportunity for elaborate 
arguments. The trial judge, it has been 
said by’ the American writer H. W. 
Jones, who is shaky in _ professional 
understanding, imperfect in moral reso- 
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ed and  overborne by forceful and 
aggressive trial counsel. The evil that 
weak judges do, less often from par- 
tiality, as commonly supposed, than 
from simple psychic inability to stand 
up to abrasive or strong willed leaders 
of the trial bar. is a bitter but largely 
untold story in the administration of 
justice. Other shortcomings: which 
sometimes mar the proceedings in a 
court of law and leave a bad. taste 
with litigants and’ witnesses -are the 
short temper, peevish nature, irasci- 
ble disposition, overbearing” - gnanners 
and undue impatience ofa trial judge. 
Proper and fair trial requires not only 
professional -competence, it also needs 
cool temperament, mental firmness. and 
capacity’ for remaining unruffled : des- 
pite the provocation given and. the 
stress and strain caused by the unscru- 
pulous conduct of those who appear 
during the . course of the trial. If, as 
observed by. Roscoe Pound, men count, 
more than machinery in administra- 
tion of  justice,-it is imperative- that 
they should. be men of right calibre. 

There has been, in recent years, 
manifold increase in the functions of 
the members of the Bar in., In- 
dia as also in other parts of- the 
world, This . calls for an awareness 
of fresh responsibilities. We need good 
cheer and resolute hearts to meet. the 
new challenge. I have no doubt that 
with its great past and rich traditions, 
the Bar: would prove equal to the 


lution, or unduly conciliatory in per- task. I-have also no doubt that -the 
sonality will inevitably be` overpower- Bar has a bright future, 
SPEECH DELIVERED BY THIRU K. N.-MUDALIYAR, HON’BLE - 
MINISTER FOR LAW, ON 20-8-78 AT THE INAUGURAL FUNC- 
TION OF THE JUDICIAL OFFICERS ASSOCIATION, =. . || 
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The tasks assigned to Judicial Offi- years’ practice at the Bar for direct 


cers ranging from . District Judge to. 
Sub-Magistrate call for not only a 
high degree of judicial talents -but also 
administrative ability of a high order 
to deal with problems: arising from 
day-to-day in the various places . and 
stations to which they are posted. In 
addition to judicial ability, they: re- 
quire tact, imagination, resourcefulness 
and general alertness, -Threa years’ 
practice at the Bar for recruitment. te 


posts of District Munsifs and seven 


recruitment, as District Judges are suf- 
ficient, There should be a carefully 
drawn scheme of training which would 
include practical working of the Courts. 
Training with some. administrative flair 
for work should be given to Judicial 
Officers, 


_ Intensive and 

for about one 
period in’ various fields m~ A couple_af. 

month’: training of probationary fidie 


specialised training- 


year of probationary” 
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cial officers in the Administrative 
Officers . Training School at Hirakud 
or: any. other Administrative Staff Col- 
lege:would impart a sense of discipline 
and: .a -spirit of service in their future 
career, Judicial Officers would be ‘in 
a-better position to secure assistance 
and .co-operation from I.A.S. Officers 
in ‘many administrative matters. This 
training will mould. the probationers to 
develop a dignified poise, confidence 


and “composure which .would form 
their general character. Their outlook 
will be widened and certainly help 


them in: their work relating to judi- 
vial: and administrative duties through- 
out their’ career in every field. They 
must receive some good instruction on 


rural economics, sociological’ aspects 
of: rural -péople ‘and general admin- 
istration. © This! will. enable the judicial 


officers to get: an insight into the man- 
ners and customs of the rural people 
veh would ASIP them in their work. 
z iaag in laid: survey aaa settle- 
ment is an essential requisite for every 
judicial Officer. These matters do arise 
from: time to time in some form or 
other ‘before a Judicial Officer both in 
Civil ‘and Criminal cases. Different 
land: tenure systems even today pre- 
vail in different parts of our State. 
{45 . 


"Judicial Officers must be given 
fraining in accounts. In doing their 
‘administrative work they. are in charge 
‘of the--accounts in civil and criminal 
courts. Unless they have some good 
acquaintance with these matters they 
‘cannot maintain effective supervision. 
They must be given this 
one month by expert accountants who 
are -familiar with the Services .Code, 
Travelling Allowances Code, 
mental Rules, General Provident Fund 
Rules and the working of the treas- 
*upies and the. working of the bills and 
“the” ‘gonnected registers. The Judicial 
Officers must be given practical chances 
and. experience .to get an intimate 
“jdea of maintenance of revenue regis- 
ters” and. disposals ‘of complaints 
;thtough’ ` training in the Collectorate. 
“Tey will be acquainted with the 
rules, practice and procedure pertain- 
,ing..to. land .. registration, survey. of 
zboundaries, cess -and revaluation, land 


7 Revenue sales,- irrigation: cess and -trans- 
“digtions pertaining. to the treasuries. 
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should go and sit 
with an experienced District Munsif to 
take down evidence, and write cer- 
tain judgments which may be submit- 
ted to. the District and Sessions Judge 
for correction and valuation. There- 
after the District. Munsif must be 
posted before a Senior Sub-Judge and 
later. on to the District Judge for 
training. In the Office of the Dist. 
Munsif he. must also go and work in 
Nazirat and supervise the work of 
process-servers. Ultimately he must go 
and work under the Senior District 
Judge for training both in civil and 
criminal work. i 


Law. Minister 


: He must also.be posted to work 
with .an Inspector of Police to study 
the working of the Police Department 
with special reference to investigation 
of crimes, filing of chargesheets and 
launching of prosecutions. He will get 
an idea of the practical difficulties 


- which the police experience in collect- 


ing evidence for production in Courts. 
As a Presiding. Officer he would be in 
a better position to make a fair assess- 
ment of the standard of proof expect- 
edfrom the police in different circum- 
stances. He must also visit jails and 
get useful idea of administration of 
prisons. Later he must get himself 
trained as an Assistant to a High 
Court. Judge, He must sit in the open 
court and make notes of the cases 
heard by the Judge. He will get a 
Sood idea of the approach of the ap- 
pellate courts, Thereafter, he would be 
ina far better position to do his work 
as an Original Side Judicial Officer 
Going trial work, 


DISTRICT JUDGES 


District | Judges should be given 
training for two months before Re- 
ferred Trial Bench, two weeks train- 
ing before a single Judge who disposes 
of criminal appeals and criminal revi- 
sion petitions. ‘A week’s training be- 
fore the admission Judge must be 
given. On the civil side also suitable 
training: must be given :for a month 
‘or two, Modalities of training may be 
‘worked’ out by a Conference of five 
‘High ‘Court Judges consisting of the 
Chief Justice, two Judges of the Re- 
‘férred Trial Bench and two Judges of 
‘either’ the First Bench or the Civil 
‘Appellate Bench. 
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Liberal Education, reading of lite- 
rature, history, current affairs and 
other subjects of general interest will 
help judges to acquire zest -for their 
work and with ʻa broadened outlook 
resulting from liberal education — an 
ideal for public servant, judicial, Spare 
time can be used for general study. 
The High Court Library can be used 
both for mastering legal literature and 
general literature on law. 


There must be also quarterly meet- 
ing of all the judicial officers in a dis- 
trict centre for exchanging their ex- 
periences, thoughts and ideas and de- 
vising measures for practical imple- 
mentation of such methods as would 
be conducive for better discharge of 
their judicial work. 


You are the guardian angels to up- 
hold the rule of law. 

“The rule of law today, Sir, is 
being subjected to great strain. A 
spirit of unrest is manifest every- 
where. The established. institutions 
have to. face a serious challenge. A 
wind of iconoclasm sweeps the minds. 
The Gods we worshipped and adored 
till yesterday are ‘being dethroned 
from the minds of people one after 
the other. It is precisely in moments 
like these that the rule of law ac- 
quires added importance for it is the 
rule of law upon which depends’ the 
existence and orderly progress of a 
stable society. Laws embody a code 
of conduct and self-discipline which a 
nation speaking through its represen- 
tatives adopts for itself and enforces 
through the machinery of the Courts. 
Man, it has been said, may be a little 
lower than the angels, but he has not 
yet shaken off the brute. His passions, 
his thinking, his body carrying their 
origins with them and he fails, if he 
vaingloriously denies them. His -path. is 
strewn with carnage. the murderer 
lurks always not far beneath, to break 
out from time to time, peace re- 
solutions to the contrary notwith- 
standing. Law is no more than the 
formal expression of the tolerable 
compromise that we call justice, with- 
out which the rule of the teoth and 
claw must prevail. It has: accordingly 
been said by Learned Hand that de- 


spite its inconsistencies, its erudities, 
its delays and its weaknesses, law ‘still 
embodies so much of the ‘results’: of 


that disposition as we can collectively 
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‘impose. Without it we cannot ` live; 
only with it can we insure the ‘future 
which by right is ours. The best of 
man’s hopes are enmeshed in its stc- 
cess; when it fails they must faik 
the measure in which it can reconcile 
our passions, our wills, our conflicts 
is the measure of our opportunity to 
find ourselves. 

In view of the strain to which’ ‘the 


. rule of law is being subjected, a great 


responsibility devolves upon men of 
law and specially the legal profession. 
There can, in my opinion, be no doubt 
that in the final analysis law can live 
not in books but in the consciousness 
of the legal profession and the attitude 
of the general mass of people. Judges 
dressed with their brief authority 
may seem to speak more finally, but 
it is only for the moment. Their pro- 
nouncements in a great measure re- 
flect the industry and the exvositions 
of law by the counsel appearing be- 
fore them. What counts is the atti- 
tude and vigilance of the legal pro- 
fession, for the bar is not merely the 
Judge of Judges, it is also the reposi- 
tory of the spirit that gives strength 
and sustenance to the rule of law and 
keeps aglow its torch. The contribu- 
tion of the bar in the great task ‘of 
the moulding and development -of law 
is in no way less than that of the 
Bench — indeed the role of one.. is 
complementary to that of the other.’ 
(Hon’ble Mr. Justice H. R. ae 
Judge. Supreme Court). 


To quote another great Judge, Mr. 


Justice Mathew: 
. The rule of law postulates the per- 


vasiveness of the spirit of law 
throughout the whole range of Gov- 
ernment in the sense of excluding 


arbitrary official action in any sphere. 
It is impossible to formulate a concept 
of the rule of law avplicable. to all 
stages in the development of a State. 
The. rule of law is based upon the 
liberty of the individual and has as 
its object, the harmonizing of the op- 


posing notions of individual liberty 
and public order. The. notion of jus- 
tice maintains the balance between 


the two. And justice has a variable 
content. The modern Pilate asks, what 
is’ justice. and stays not for an 
answer. The standards of what is fair 
and just set by courts are perhaps the 


singlemost powerful influence in ‘pro- 
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moting the spirit of 
the Government. 


law throughout 
The courts radiate 
and release’ contagious consequences. 
That does not mean that . Judges 
should exceed the: professional de- 
mands of particular decisions. 


As Frankfurter said, 
to be preachers, they should dedi¢ate 
themselves to the pulpit. If Judges 
want to ba primary shapers of policy, 
legislature is their place. Self-willed 
judges are the least defensible offen- 
ders against Government under the 
law. Mr. Justice Holmes, perhaps the 


if Judges want 


most creative mind and the least men- 
tally muscle-bound judge, described 
with characteristic pithiness the task 


of a judge of the Supreme Court as 
“that of solving a problem according 
to the rules by which one is bound”. 
Chief Justice Hughes echoed the same 


sentiment when he said: “We do not 
write on a blank sheet, The court 
has its jurisprudence the helpful re- 


pository of the deliberate and expres- 
sed convictions of generations of 
sincere minds addressing themselves to 
exposition and decision. not with the 
freedom of casual critics or even of 
studious commentators, but under the 
pressure and in their limits of definite 
official responsibility’. The Judges of 
the Supreme Court cannot afford to 
be knight-errants and attempt to right 
every wrong that might be paraded 
before them without regard to the 
rules of the game. They must be 
humble enough to remember the words 
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of Justice Jackson that they are in- 
fallible only because they are final: 


They are not final- because they are 
infallible. But since-the grounds of 
decision of the court and their gene- 
ral directions suffuse the public mind 
and the operation of Government, 
judges cannot free themselves from 
responsibility of the inevitable effect of 
their opinions in constructing and pro- 
moting the force of law throughout 
Government.” 

Ex-Chief Justice of the 
Court, Hidayatullah said: 


“The individual contribution of 
judges are absorbed in the anonymity 
of the coral reef by which the judi- 
shapes the law. Their 
name and fame are writ in water. In 
the course of a century, the acclaim 
of a bare handful’ survives”, 


Supreme 


Reasonable men-are the best judges 
of judges. All public offices are tem- 
porary accretions, accidental, adventi- 
tious, transitory; a mere passing show. 
You are all lovers of law. Law is an 
instrument for ensuring “good life” 
and social justice; that is what the 
Government seeks to achieve through 
the instrumentality of law. 


May the efforts of the Association 
be crowns: with success. I wish you 
all success. 


Thank you. ‘ 


SOME REFLECTIONS ON THE PROBLEMS OF ADHESION CONTRACTS* 


Standardform contracts represent a 
distinct legal category in the contract 
branch of law. The wide-spread use 
of these contracts to govern contrac- 
tual relationship is in response to the 


needs of our dynamic commercial 
society. Today these contracts have 
become an international phenoménon 


and an international problem. In the 
advanced industrial society, the eco- 
nomic apparatus is no longer focussed 
on the particular tastes and the parti- 


* Dr. S. S. Singhwi, Assistant Profes- 
sor and Course Director College of 
Law, Universtiy of Udaipur, Udai- 


cular desires of individuals, but it is 
based on mass production and mass 
distribution. This kind of production 
and distribution has by necessity be- 
come more and more ` standardized, 
and this standardization < has its 
counterpart in standardized forms for 
dealing with the ‘customers(1). Thus, 
still using the word contract, the word 
has become hyphenated. ` It is tied up 
with more, significant terms.. One 


L Prausnitz, The Standardization of 
Commercial Contracts in: English and 
Continental Law (1937); Llewellyn, 
Book Review, 52 Harv. L. Rev, 700 
(1938). 
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speaks of the standardized mass con- 
tract(2) or — and this term might 


even be preferable — of standardized 
forms of business transactions or 
standard contracts(3) or, as the title 
of the discussion indicates, of ‘“con- 
tracts of adhesion”. Economy, adapt- 
ability and certainty are three out- 
standing virtues of these contracts. 


The application of the term “Con- 
tract of Adhesion” was apparently 
first made by a French Jurist, Ray- 
mond Salcilles, who at the turn of 
the century prepared a study of a 
pərt of the New German Civil Code. 
The study, published in 1901, said:— 


“Doubtless, there are contracts and 
contracts, and we are in reality far 
from that unity of contractual type 
assumed by the law. Eventually the 


law must indeed, yield to the shading 
and differences that have emerged 
from social relations. These are pre- 


tended contracts that have only the 
name, the juridical construction of 
which remains yet to be made. For 


these, in any event, the rules of in- 
dividual interpretation should undergo 
important modifications, if only that 
one might call them for lack of a 
better term, contracts of adhesion, 
those in which a single will is exclu- 
sively predominant, acting as a unilate- 
ral will which dictates its law, no 
longer to an individual, but to an in- 
determinate collectivity, and which in 
advance undertakes unilaterally sub- 
jeet to the adhesion of those who 
would wish to accept the law (loi) of 
the contract and to take advantage of 
the engagements imposed on them- 
selves.” 


Pasley defines it by saying that it 
is a contract with standard terms and 
conditions, prepared by one party and 
offered to the other on a _ take-it-or- 
jeave-it basis. The consensual element 
is reduced to a minimum ... ... ... ob- 
viously. principles of general contract 
law, based on theories of freedom of 
contract, can have little application to 





2. Kessler, Contracts of adhesion — 
some thoughts about Freedom of 
Contracts, 43 Colum. L. Rev. 629, 
631 (1943). 

3. See eg. N. Y. Ins. Law § 168 


New York Standard Fire Policy. 
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such a clause.(4) 

Justice Mitchell (South Australia) 
said “It is usually the type of con- 
tracts in which what is fundamental 
is put in large print in the forefront 
and the qualifications are buried in 
small print in the background.(5) 


Albert Ehrenzwcig says that, con- 
tracts of adhesion are agreements in 
which one party’s participation con- 
sists in his mere “adherence”, unwill- 
ing and often unknowing, to a docu- 
ment drafted unilaterally and insisted 
upon by what is usually a powerful 
enterprise. (6) 


According to Amos and Walton(7) 
the term adhesion contract is employ- 
ed “to denote contracts in which the 
conditions are fixed by one of the par- 
ties in advance. The contract which 
frequently will contain many condi- 
tions may either be accepted or reject- 
ed but its conditions are not open to 
discussion.” aan 


All these definitions 
standardform contracts are always 
prepared in written form and ‘its 
terms are prepared in advance. It is 
submitted in this form by one of the 
parties to the other. The party to 
whom it is offered may “take it or 
leave it? but cannot negotiate its 
terms and conditions. 


The purpose of these contracts - was 
to encourage business activity. Kessler 
has also remarked :— 


indicate that 


“In so far as the reduction of costs 
of ‘production and distribution thus 
achieved is reflected in reduced prices, 
society as a whole ultimately benefits 
from the use of standard contracts.’’(8) 

But with the change in social struc- 
ture, standardform contracts have be- 
come tools of oppression, exploitation 
and misconduct. The general situation 





4. Quoted by Friedmann, in “Law in a 
changing Society” at p. 295 (Pelican 
Ed. 1964). 

5. Devlin (1966 Columbia L. R., 192). 

6. Adhesion Contracts 53, Columbia 
L. R. 1072 at 1075. 

7. Amos and Walton “Introduction to 
French Law”, 2nd Edn. p. 152. 

8. Contracts of Adhesion — . Some 
thoughts abeut freedom of contract, 
43 Columbia Law Review. 629. 
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everywhere is one of continuing abuses 
by trade and industry, ineffectiveness 
of judicial and self imposed contracts, 
and an absence of comprehensive 
legislation. Some of the cases which 
Prausnitz collected are said to ‘teach 
justice shiver and shake.’(9) 


In England and India no special 
methods have been used to cope with 
the problems of these contracts. In 
interpreting these contracts, courts 
still apply traditional contract princi- 
ples, e. g. Contra-proferentem rule, 
four corner rule, Gibaud rule, doctrine 
of fundamental breach etc. Attention 
of the courts is still confined to find- 
ing out faults in the formation process 
of the contracts rather than its con- 


tents. How it is possible to prevent 
an abuse of these contracts and to 
control one-sided dictation of unfair 


terms is a problem with the courts. 


Whether standardform contracts have 
made the freedom of contract a fiction 
or it still exists? Are they inimical 
to real freedom or they increase free- 
dom in real sense of the term? Can 
freedom of contract be the cloak 
under which business enterprises are 
able, as Professor Kesler in his ex- 
cellent study said, “to legislate in a 


substantially authoritarian manner ?(10) 
Whether both standardform contracts 
and freedom of contracts can go 


together or presence of one negatives 
the other? The important question is 
whether changing social and economic 
needs of society require readjustment 
of old theories and principles of con- 
tract to the new needs and situations. 

Besides, most of the problems in 
these contracts are confined to exemp- 
tion clauses which are generally used 
in every standard form contract and 
which invariably change the general 
and normal allocation of risk between 
the parties. There is always a pro- 
blem as to deciding whether an agree- 
ment which has the appearance of a 
legal contract, but contains a wide ex- 
clusion clause, is or is not intended to 
be legally binding. 





9. Prausnitz, The standardization of 
Commercial law in England and 
Continental Law (1937). 

10. Kessler, Contracts of Adhesion — 


about Freedom of 
Columbia L. R. 629 


Some thoughts 
Contract, 43 
(1943). 
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Why, then are such clauses accept- 
ed by the customers? Even if a custo- 
mer accepts them, how far will it bind 
him? Whether third party can take 
benefit of them, if not, whether doct- 
rine of privity of contract is a suffi- 
cient device for not granting benefit 
of exclusion clause to third party? 
What kind of control can be exercised 
on them and whether such control is 
to be exercised by judiciary, legisla- 
tion or by some administrative body as 
is being donein Israel and Switzerland? 


Number of judicial stratagems have 
been designed to avoid the inexorable 
operation of exemption clauses. The 
most important of them is the doctrine 
of fundamental breach. Whether this 
doctrine has got any effect after the 
decision in the case of Sussie Atlanti- 


que which has turned the doc- 
trine passe? Whether Sec. 2-302 of 
the Uniform Commercial Code in 


America dealing with unconscionability 
and S. 23 of the Indian Contract Act 
dealing with Public Policy are suffi- 
cient checks on the misuse of exemp- 
tion clauses in these contracts? In his 
address to the Society of public Tea- 
chers of Law at their meeting, held 
in Oxford in September, 1959, Lord 
Denning called for a definitive formu- 
lation of the scope, limits and appli- 
cation of this new doctrine.(11) 


All these problems 
standardform contracts, exemption 
clauses and the doctrine of funda- 
mental breach have not gone unrecog- 
nised. More than twenty years ago 
Issacs,’ Prausnitz, Llyewllyn, Patterson 
and Kessler -poineered the literature 
on contracts of adhesion. Remarkably, 
the intervening years have not blurred 
the current reliable of their commen- 


connected with 


tary. ‘Back door’ and ‘Semi covert’ 
judicial techniques of misrepresenta- 
tion and  misconstruction still abound 


asthe principal source of protection for 
adhering parties, Legislation (Except in 
America) still responds slowly, if at 
all to consumer interests, and its res- 
ponse is too rigid to deal adequately 
with speed and ingenuity of the com- 
mercial draftsman. 


Although the problem raised by 
adhesion contracts .is similar to others 
that previously arose in the history 


11. (1960) 5 J. S, P. I. L. 77, p. 85. 
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of the law of contract in that it calls 
for a balancing of rights and interests 
between superior and inferior party as 
regards their bargaining strength, yet 
it is novel and unprecedented because 
it undermines the presuppositions of 
that law. It has challenged the very 
basis of the contract, that is — mutua- 
lity. It is also novel in another sense, 
namely in the solutions attempted in 
the different legal systems of the 
world. 


Looking to all these burgeoning pro- 
blems, what reform if any, is desir- 
able in this. branch of law? It is felt 
that the future of law of contract de- 
pends upon its ability to solve: these 
problems. 


After going through all these 
blems in various articles, commenta- 
ries, cases, books and in consultation 
with experts on this subject the fol- 
lowing conclusions have been arrived 
at. 


pro- 


Freedom of contract is still a basic 
tenet of contract law. In placing judi- 
cial restriction on freedom of contract, 
when contract is drafted beyond 
edge of minimal requisites of fairness, 
the .courts are fostering the preserva- 


tion and not the emasculation of con-- 


tract law. Courts have reflected en- 
lightened concern for the delicate 
balance between the unquestioned 


need to preserve the integrity of agree- 
ments and desirability to require basic 
fairness in order- that ‘mutual assent’ 
is equated to, ‘meaningful assent’. The 
movement to standardise the forms of 
contract —- even to the extent of pro- 
hibiting variations or the right to ‘con- 
tract out’—is not to be viewed asare- 
action to, but rather as a logical out- 
come of a regime of real liberty of 
contract. Lord Denning expressed the 
opinion that an onerous term in a 
standardform contract would not be 
enforced by courts, for “there is the 
vigilance of the common law which, 
while allowing freedom of contract. 
watches to see that it is- not abused.” 


Interpreting devices that have been 
followed by the courts to check the 
misuse of these contracts have failed. 
courts could not develop any coherent 
judicial philosophy in England and 
ndia to cope with the problems of 
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Legislations in ‘both 
above have 


these contracts. ` 
the countries mentioned 
concentrated their attention towards 
reforms in individual branch of law 
instead of developing a general provi- 
sion of law. It is felt that this is a 
very long procedure and will take too 


much time to redress the abuses of 
these contracts. 
So far as the Doctrine of Funda- 


mental Breach is concerned, there is 
no doubt that it has been of much use 
to the courts in England and partially 
in India in preventing exemption 
clauses from becoming an instrument 
of oppression, exploitation and in- 
justice. Consumers had a big protec- 
tion under it. Fair conduct is expect- 
ed from parties and exemption clauses 
are not an open ‘seasame’ which pro- 
vides for ‘the correct formula’ for ex- 
clusion of contractual liability and a 
free pass to deviation without limita- 
tion from the legal norm. It is this 
element of fair conduct which Pro- 
fessor Brian Coote in his learned at- 
tack on the doctrine of fundamental 
breach has consistently tried to ex- 
clude from the law of contract, 
although he appears to acknowledge 
its significance outside legal relations. 
This doctrine has curtailed the liberty 
of parties to blow hot and cold. 


The controversy that started in the 
case of Suisse Atlantique regarding its 
true nature and function has stopped 
the further development of this doc- 
trine at the hands of judiciary. It 
should not be forgotten that by elimi- 
nating the necessity of resorting to 
fictional interpretation, the Doctrine of 
Fundamental breach has made its 
greatest contribution. The doctrine 
has a great value in it. It is submit- 
ted that instead of going into a judi- 
cial battle over the true nature and’ 
function of this doctrine; it will be 
better if the solution is left to 
Parliament. Law in England can be 
made on the lines of S. 2-302 of 
Uniform Commercial Code in America. 


In America, under S. 2-302 of the 
Uniform Commercial Code unbridled 
discretion has been granted to the 


courts to declare any clause in a con- 
tract unconscionable or against Public 
Policy. But there also the meaning — 
of the term ‘unconscionability’ is not’. 
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clear. There is a difference of opinion 
among the jurists and judges regard- 
ing the true nature of this term. 
Therefore, it is submitted that an ex- 
planation should be attached under 
this section clarifying the meaning of 
the term ‘unconscionable’ or ‘unfair 
bargain’. Help can be taken from the 
law prevalent in Israel. It should also 
be clarified by the Legislation by add- 


Reviews 
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tion to all Commercial transactions 
and not only to the Sale of Goods 
transactions. 

In India, this problem has . been 


neglected even by the Law Commis- 
sion that has revised the Indian Con- 
tract Act. It is felt tnat a new sec- 
tion on the pattern of S. 2-302 of the 
Uniform Commercial Code in America 
may be added after S. 23 of the Indian 


ing an explanation under this section Contract Act dealing with Public 
that the section has general applica- Policy. Leet 
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“CODE OF CRIMINAL PROCEDURE” 
By Shri A. K. Nandi, M.A., LL.B, 
Higher Judicial Service, Published by 


“Debooks, Eastern Law House” Cal-. 


cutta, Ist Edition, 1978 Pages 48 + 837 

Price Rs, 80/-. 

With the passing of Criminal Procedure 
Code in 1974 there have been a lot of 
changes in the procedural law, As many 
as 50 sections in the old enactment are 
deleted while 58 new sections added, 
apart from over 200 sections that have 
undergone modifications. 


Taking into account all these changes 
andthe judgments pronounced by the Su- 
preme Court andthe various High Courts 
dealing with the various amendments, 
many books have come in the field of 
law books some even in more than one 
volume, 


Where other authors needed two, three 
or even four volumes to express them- 
selves on this procedural law as a whole, 
an attempt by Shri Nandi to have the en- 
tire commentary in one compact volume 
is really commendable. Apart from the 
extrinsic values of the book such as good 
paper, meat and clean printing, decent 
binding, this book also has its intrinsic 
merits. 

Each section is followed after its text 
by, short notes under different topics 
duly supported by rulings majority of 
which are from either All India Reporter 
or from Criminal Law Journal, 

The attempt to put the entire commen- 
tary in one volume must have necessi- 
tated the author to cut down comments 
established by old and accepted case law 
and to concentrate on the latest case law. 


Although shorn of a good deal of trim- 


mings, no salient points have been mis- 
sed, by the author who has achieved a 


creditable job in bringing out this useful 
book. 
B.D.B. 


DESAPS LAW OF TRANSFER: 8th Edi- 
tion revised by Shri V, R. Ranadive, 
B.A. LL, B., Retd. Principal of Sona- 
wala Law College, Nadiad and N. S. 
Patel Law College, Modasa: Pp. 54 + 
‘614; Published by Vora Prakashan, 
Ahmedabad: Price Rs, 35. ' 


This is the latest edition of Late T. R.. 
Desai’s Law of Transfer, a book essen- 
tially written for law students of early 
twenties of this century. As indicated by 
its long title it is a text book with ex- 
planatory notes based on English and 
Indian cases. Essentials of the sections 
are precisely formulated and discussed 
and illustrated with reference to cases, 
local as well as foreign, decided after 
1922 when the last edition was published. 
‘The book however falls short of an ex- 
haustive and in depth commentary on the 
T. P. Act. In short the book is written 
primarily as an instructional Text and is 
a fairly good exposition and evaluation 
of the law of transfer. 


Appendix A — Summary of the Act, 
Appendix B — Explanation of technical 
terms, and The Subject Index add to its 
further utility to the law students. 

A.G.T. 


BHAUMIK ON THE INDIAN RAILWAYS 
ACT, 1890 (5th Edn.), revised by T. K. 
Pal, LL, M., Advocate. High Court, 
Lecturer, University College of Law, 
Calcutta, Published by Eastern Law 
House Private Ltd., 54, Ganesh Chun- 
der Avenue, Calcutta-700 013; Pages 
(37 + 605); Price Rs. 25.00. 
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Apart from the Railways Act, this book 
contains important. rules, forms, allied 
Acts, general information, notifications 
etc. Since the last edition in 1972, the Act 
has undergone several amendments. The 
author has- made all attempts to make this 
edition up-to-date and exhaustive. The 
annotations have been concise but not at 
the sacrifice of the substance, This work 
notices the interpretations made by the 
various decisions of the Supreme Court 
and the High Courts to the provisions of 
the Act. This has added new facts to the 
study of the Railways Act. In the begin- 
ning of the book is the long list of cases 
given under the Table of Cases and in 
the end there is an elaborate Subject 
Index which enables the reader to reach 
the required point with minimum efforts. 
This handy book with paper back is 


definitely going to be of immense help to | 


legal practitioners, Railway authorities 
and the commercial establishments which 
are required to deal with the Railways 
off and on. 

S.S.G. 


Á CRITIQUE OF PROFESSION TAX 
By Bal Raj Varma, 1978 Edn. Price 
Rs. 30/- pp. 1st to 228 N. M. Tripathi 
Private Limited. 

. The book contains an exhaustive com- 

mentary on Maharashtra State Tax on 

Profession, Trades, Callings and Employ- 

ments Act (16 of 1975). 

The important topic like Constitutional 
validity of the Act has been dealt witb 


separately in the light of the principles ` 


laid down by the courts from time to 
time as the Act itself has not so far, 
been the subject of judicial determina- 
tion. The peculiar features of the Act 
have been also discussed separately in 
an interesting manner. 


The discussion of the statute law has 
been made section-wise and the provi- 
sions of law have been critically analys- 
ed and lucidly explained. The relevant 
case law is also given in the course of 
discussion of important provisions of law. 
. The bare text of the Act and the 
Rules framed thereunder have been 
given separately to facilitate ready refer- 
ence to the Statute law. 
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The table of cases and neatly prepar- 
ed topical index have certainly added te 
the utility of the book which is bound 
to prove to be indispensable to the legal 
profession. 

C. W. M. 


PRIVATE INTERNATIONAL LAW: By 
K. Sreekantan, B.Sc., M.L., Principal, 
Govt. Law College, Calicut, and Dean, 
Faculty of Law, University of Calicut, 
First Edition. 1978. Published by the 
Academy of Legal Publications. Tri- 
vandrum. Pages XV + 276. Price Ru- 
pees 15/-. 

Private International Law or Conflict 
of Laws as it is otherwise known is as- 
suming more and more importance in 
the present day world. People from one: 
corner of the world are migrating to 
other corners of the world in large num- 
bers for various reasons, such, as trade, 


„industry, education, service, politics, reli- 


gion etc. and on that account private 
international law has a very important 
role to play in the administration of jus- 
tice. The necessity arises because of 
the “foreign element”, that is, when the 
situation makes it necessary for the 
Court to refer to or examine a foreign 
system of law in order to give proper 
decision. 

This book, as claimed by the author is 
written primarily to meet the needs of 
Indian Students who are required to 
study Private International Law for their 
LL.B. examination. Necessary, cheap 
and an up-to-date book on the subject 
was badly needed since the authoritative 
available books were by the English au- 
thors which are costly and not so easy 
for an average Indian Student to grasp, 
and this book is the answer to that need. 
The author has made the book useful in 
many ways. But the students would find 
the appendix added at the end extremely 
helpful as it contains model questions 
and problems on the subject giving be- 
fore them the page numbers and the 
paras where the answers.to them could 
be found. Thus the book is of real help 
to the students and also to the lawyers. 
The price of the book is reasonable. 

L.K.K. 
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The H n'ble Mr. Justice 
RAM SURAT SINGH, 
' Judges, Allahabad High Court. 


Born on 8-10-1921. 
1944 and started practice at Varanasi in 


Passed Li. B. in 
1945. Started practice in High Court 
and Board of Revenue at Allahabad in 
1966 ` Since 1940 holding ‘post as Dist. 
Government Counsel (Revenue) T, for 
Board of. Revenue U. P. Has written 
commentaries on U, P. Zamindari aboli- 
tion. and Land Reforms Act and gome 
other books. Was editor of U. P. Reyenue 
Judgments a monthly Law Journal: pub- 
lished from Allahabad. Was. Vice- 
President of High Court Bar Association, 
Allahabad during-1974-75. Took oath of 
office on 14.12.1978 
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-The Hon'ble Mr. Justice 
‘MURLIDHAR,,. ee 

* Pidpa; Allahabad ‘High Court. 
‘Born ‘on 30.6-1921 at Dehradun. “Passed 
B.A: iù “1940 and Lb. Be in 1942" from 
Allahabad. University. “Practised as- Pleader 
at Dehradun: from 1942.46... ‘Was Munsit 


promoted: as Civil ‘and ‘ ‘Sessions: Judge*in 
1959. . Was ` promoted ag ‘Addl. District and 


Sessions ' Judge in. 1967 - and , ‘as’ District: 


Judge in 1969. Was on deputation : with 
Rehabilitation Dept. as a Competent. Officer 
for 1955.60: Was District and Sessions 
Judge Luckhow. when hé was “elevated: to 
the: Bench of ‘Allahabad High: Court. ‘He 
took oath of office on 19.12. 1978. 


oa 





LD ED CD TD FD GED T CED ED EB OP Ed Ed | Fe Ee 


as 


BERS ER BEBE BEI IER IERIE IERIE RID 


The Hon’ble Mr. Justice 
QO. P. RANS, 

Judge Allahabad High Court. 
Started practice in 1952 at Meerut’ and 
from 1956 appeared for the State in 
criminal matters. Shifted to Supreme 
Court in 1960 and was on the panel of the 
Union of India. Was appointed in 1963 
on the panel for criminal matters for the 
State of U. P. Appointed Advocate for the 
State of U. P. for all matters (Oriminal, 
Civil and Sales Tax) in 1964. Has also 
served on the panel for the State of 

Maharashtra, 





The Hon'ble Mr. Justice 
AMARENDRA NATH VAR “4A, 
Judge, Allahabad High Court. 

Born in a family of lawyers. Passed 
B.£c. in Mathematics and Physics and at.ec. 
in Mathematics from Allahabad Univer- 
sity. Joined the Bar in the Chambers 
of his father, Surendra Nath Verma in 
.1956. Practised mainly cn civil side 
hearing writ petitions, company cases, 
civil appeals and revisions. Was standing 
coungel for State Bank of India, Univer- 
gity- of Agra and some other institu- 
tions. Appeared in important litigations 
relating to Sugar industries in U. P. 
Appeared with many legal’ luminaries of 
the High Court in a number of cases. 
Assumed office on 14.12.1978. 
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The Hon'ble Mr. Justice 
M. K. SHAH, 
Judge, Gujarat High Court. 





The Hon'ble Mr. Justice 
S. B. MAJMUDAR, 


Judge, Gujarat High Court. 
Born on 20-8.1935 at Patan, Gujarat. 
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Pagsed B. a. (Hons.) in 1954 and M.A. in 
1956 in Economics from Baroda Univer- 
sity. Passed First Lu. B. in 1957 having 
stood first class first and second LL.B. in 
1958 in first class. Awarded gold medals 
in the two examinations. Was in service 
of State Bank of India from 1959 to 1961 
when he resigned. Started practice at 
Baroda in Jane 1961, shifted to Ahmeda- 
bad’ in Oct. 1961 and started practice in 
Gujarat High Court. Worked as part time 
lecturer in law in Motilal Nehru Law 
College. Conducted various Civil and 
Oriminal Oases in the High Court and also 
in other Courts including Gujarat Revenue 
Tribunal. Conducted some important 
cages and also appeared in matters arising 
under labour laws and in company 
matters.. Comes from a lawyera’ family. 
Joined as High Court Judge on 3.10.1978, 
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The Hon'ble Mr. Justice The Hon’ble Mr. Justice 
T. R. HANDA, HIRA SINGH THAKUR, 
Judge, Himashal Pradesh High Court..: Judge, Himachal Pradesh High Cotrt. 
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The Hon'ble Mr. Justice 
te ‘ ` S. S. DEWAN, . Judga, 
Punjab-and Harayana High Court, 
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The Hon’ble Mr. Justice 
S. K. M. LODHA, 
Judge, Rajasthan High Court, 


Born on 18-2-1925 at J: dhpur. 
Obtained M.A. and LL.B., degrees 
from Lucknow University. En- 
rolled as Pleader in 1948 and as 
Advocate of Rajasthan High Court 
in 1950. Practised at Jodhpur 
from 1948 to April 30, 1978. Was 
Standing Counsel of Income.tax 
Department and Central Govern- 
ment. Practised on Civil Law, 
Constitutional Law, Company Law 
and Taxation Laws. Was Editor 
of Indian Law Reports (Rajasthan 
Series) from December, 1973 to 
April, 1978. Held Offices of the 
President of the Rajasthan High 
Court Advocates Association, Jodh. 
pur for one term and Secretary, 
Bar Association, Jodhpur for two 
terms. Elected Member of the 
Rajasthan Bar Council from 1961 
to 1968. Worked as Co-opted 
Member, Dissiplinary Committee 
of the Rajasthan Bar Council. Took 
oath of office ag a permanent Judge 
on 1.5.1978. 





The Hon'ble Mr. Justice 
S. K. SETH, 
Judge, Madhya Pradesh High Court. 
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THE REFORM AND UNIFICATION OF MUSLIM PERSONAL LAW 


(By 0. V. Abdul 


The Constitution exhorts the Nation 
by Art. 44 to endeavour to. establish. a 
uniform civil code. Though it is just a 
dream at present,. it is incumbent: upon 
us to endeavour here and now to -reduce 
the multiplicity of personal laws among 
the various religious communities in the 
country, Substantial progress has been 
achieved in the field of Hindu Law in 
this respect. In the case of Muslims, the 
law of the land recognises not only the 
laws of the.two main divisions — Sunni 
and Shia — but also the laws of the 
various sub-sects within the sects. ` 


The Muslim personal law has: its foun- 
dations in the basic principles laid down 
in the Quran, but these principles are 
few, Then ‘we have .the precepts and 
practice of the Prophet and lastly and 
mainly the laws laid down by the legists 
of the sects. Legists is a word used by 
Sir Sayyid Ameer Ali. The “Legists of 
Sunni sects are Abu Haneefa (A. H. 80 
to 150), Malik Ibn Anas (A. H. 90/97 to 
179), Ahmad Ibn Hanbal (A H. 164 to 
241) and Shafi (A. H. 150 to 204). The 
Mopla community of Kerala follow the 
Shafi system. Otherwise the Hanafi sys- 
tem is the predominant personal law ap- 
plicable to the Sunni Muslim Sect in 
India, Abu Hanifa had two disciples of 
renown, viz. Imam Muhammad and.Imam 
Yusuf who had perfected his schemes of 
Muhammadan Law. “He (Abu Hanifa) 
rejected most of the traditions as untrue 
and relied solely on the Quran, and by 
analogical - deductions endeavoured to 
make the simple Quranic utterances ap- 
plicable to every variety of circum- 
stances. Abu Hanifa knew nothing of 
human kind; nor had he ever been to 
any city except Madina and Bagdad, 
Soon after came Shafi, a man of strong 
and vigorous mind, better acquainted with 
the world than Abu Hanifa and 
Malik, and less casuistical than. Yousu! 
and Muhammad, He formed. from the 
materials furnished by Jafar, Malik and. 
Abu Hanifa, an electic school whicn 
found acceptance. chiefly among the 
middle. classes” (Ameer Ali — ‘Spirit of 
Islam’, p. 437). All these leaders of sects 
lived during the 8th century A.D. In 
fact, the interpretation of personal law 
formulated by these ‘Legists has been in 
force with very little modification all 
these centuries so far as Hanafi system 
of law is concerned, 


There are sub-divisions among the Shia 
sect also, viz, chiefly the Ithna Ishariyya 
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Khader, Advocate, Tellicherry) 


and Ismaili sub-sects. All these sects 
and sub-sects have adopted immutable 
standards of legality on several subjects, 
because of rigid adherence to formalities 
laid down by the respective legists. 
Tyabji on Muslim Law 1968 Edn. may 
be consulted, , 


The standard work on Hanafi law is 
Hedaya, by Burhanuddin of Bukhara. 
He died in 1197. The standard work on 
Shia Law is Shariul Islam by Najmalud- 
din: Al Hili, who died in 1197. -Balee’s 
Digest of- Muhammadan Law reproduces 
this, - 

The thinking on the subject of personal 
law ceased around the 9th century, ac- 
cording to Sir Sayyid Ameer Ali. Since 
then there Has been only peripheral dis- 
putes. The East India Company and 
later the British Government did not 
attempt to modernise or unify the law, 
but they recognised the extant systems. 
The modifications that were made in the 
Muslim personal law till the Transfer of 
power in 1947 were confined to the 
Caste-Disabilities Removal Act, 1880, the 
Muslim Personal Law (Shariath) Appli- 
cation Act, 1937 and the Dissolution of 
Muslim Marriage Act, 1939. In fact such 
is the position till this day. That is to 
say. no attempt has been made to unify 
and modernise Muslim Personal Law 
since 1947. 


We may now notice some of the 
differences among the sects and sub- 
sects. Notice whether the differences 


are substantial or- irreconcilable. Under 
the Hanafi law, the mother is entitled 
to the custody of the male child up to 
the age of 7 and of the female child 
up to the age of puberty. Under the 
Shafi system of Sunni law, the mother 
is entitled to the custody of the female 
child till: marriage. Under the Ithna 
Ishariyya’ Law’ of Shias; the mother is 
entitled to the custody of the daughter 
till the age ‘of 7 amd of the male child 
till it attains the second year (see p. 221 
of Tyabji, -Muslim Personal Law, II 
Edition, 1968). °° eo Ge 


As to the competence of a female to 
contract marriage, Tyabji notes that 
under the Hanafi and Jsmailian Shia Laws, 
she becomes so entitled on attaining 
puberty, while under the Shafi system 
of Sunni Law, only a widow or 
divorced woman is competent to con- 
tract marriage and not a virgin, There 
is thus accord on this subject between 
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the two sub-sects of the two sects. 
Muta marriage is not valid among 
Ismaili sect of Shias. In this respect 
Ismaili, Shia Law approximates to the 
Sunni law. 

Regarding bigamous marriages, the 
enabling provisions in the Quran has 
been taken advantage of ignoring the 
stipulation to act evenly with all. The 
impracticability of such a conduct 
among the generality of the people has 
led to the making deterring provisions 
in some countries, 

Though divorce is the most hated of 
permitted acts, it is the easiest for the 
male under Muslim Law. The Imams or 


Legists. of the sects and sub-sects 
have not laid down any formula for 
bringing about reconciliation through 


Matrimonial Courts or their epochal 
equivalents. The decision was personal 
one of the male, each male being answer- 
able to God alone. The motive leading 
to divorce, its comsequences on the wife 
and the offspring and other similar con- 
siderations that should weigh in such 
cases were not the subject matter of 
enquiry by them and they naturally did 
not make any prescriptions restricting 
the right of the male in the wider 
interests of society. 

In the field of Gifts, again, we notice 
irritating differences between the laws 
of the sects. For example, under the 
Hanafi law, gifts in favour of relatious 
within the prohibited degrees are irrevo- 
cable, Under the Shafi law, gifts from 
father or other paternal ancestor to a 
child or other descendants are revocable, 
but gifts between all other relations 
by consanguinity are irrevocable, 


Both Sunni law and Shia law treat 
death-bed gifts on a par with testamen- 
tary disposition and restrict them to 
1/3 of the net assets of the donor, 


The limit of testamentary power, both 
under Sunni law and Shia law cannot 
exceed one third of the net assets of the 
testator. The consent as to the excess of 
the heirs must be after the death of the 
testator, according to Sunni systems, 
but according to Ithma Ishariyya sect of 
Shias, such consent may be, before the 
death of the testator, by heirs apparent. 
Under all systems of Muslim Law, 
except the Ithna Ishariyya system of 


Shia law, bequest to an heir is invalid’ 


Under the latter, bequest to an heir up 
to the bequeathable 1/3 is valid. k 

In the field of Wakfs or religious or 
Charitable . trusts differences centre 
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round the problems of provisions for 
maintainance of dedicator’s family and 
provisions for maintaining the dedicator 
himself. The provision for validating 
wakfs ultimately for charity and pre- 
sently wholly or in part for the main- 
tenance’ of the dedicator’s family has 
been made by the Act of 1913, The said 
Act in the case of Hanafi Muslims vali- 
dates provision for maintenance of the 
dedicator himself — to repeat —.= in 
the case of Hana Muslims only, This 
proviso is permissible, it seems, only in 
the view of Imam Yusuf, one of the 
disciples of Abu Hanifa, but no other 
sect or sub-sect of Hanafi school adopts 
this view. Looking at the problems 
at this distance of time, one would, 
remark that retention of life interest. 
for the dedicator, if it is permissible. 
must be permissible to all sects and 
sub-sects, or should not be made per- 
missible +o any group or sect at all. One 
cannot also help observing that unless a 
substantial portion of the income of the 
dedicated property is immediately set 
apart for charitable or religious pur- 
poses, law should discountenance such 
dedications altogether. 

It is in the field of inheritance that 
we have marked divergence between 
Sunni and Shia laws. Differences stem 
from different interpretations of the 
Quran, According .to Tyabji, the salient 
features are:— . f 

i The Hanafi law ` allows the frame- 
work or principles of pre-Islamic cus- 
toms to stand; they develop or alter 
those rules in the specific manner men- 
tioned in the Quran-and by the Prophet. 


i The Shiites deduce certain .prin- 
ciples, which they hold.to underlie the 
amendments expressed in the Quran 
and fuse the principles so deduced with 
the principles underlying the pre- 
existing customary laws and thus raise 
up a completely altered set of principles 
and rules derived therefrom (P-806 of 
Tyabji). This branch of Muslim rerun 
law requires deep study. 


The Shias adopt per stirpital succés- 
sion, One instance may be’ given from 
Mulla. Suppose a Shia dies leaving two 
grandsons by a predeceased -soh ŻA ‘and 
one grandson by predeceased son B, 
According to Shia- Law, the ‘two grand« 
sons by A, will take A’s share. in his 
fathers’s property and the only grandson 
by B will take B’s share in the property, 
Under Sunni Law. all the three grande 
sons will take one third each of the "ganas 





1979 


father’s property. Under Shia law A’s 
two sons represent A and stand in his 
place and B’s son represent B and stands 
in his place. 

Under Sunni law, if a person dies 
leaving some sons and one predeceased 
son’s children, the predeceased son’s 
children will not inherit. To obviate 
this contingency legislation has been 
made in our neighbouring country as 
seen from Tyabji. The Muslim Personal 
Law, whether it be Sunni or Shia has 
thus remained stagnant, all these cen- 
turies. Justice Ameer Ali wrote more 
than 60 years ago thus: 


“The present stagnation of Muslim 
communities is principally due to the 
notion which has fixed itself on the 
minds of generality of Muslims, that the 
right to exercise of private judgment 
ceased with the early legists, that its 
exercise in modern times is sinful, that 
Muslim, in order to be regarded as an 
orthodox follower of Muhammad should 
belong to one or other school established 
by schoolmen of Islam and abandon 
his judgment absolutely, ‘to men who 
lived in the ninth century and could 
have no conception of the necessities of 
the twentieth (P. 184 of Spirit of Islam 
by Sayyid Ameer Ali).” 

.The recital made above of some of 
the differing provisions in the personal 
laws of various sects and sub-sects will 
reveal that they are not irreconcilable. 
These varying provisions should be 
reconsidered by eminent jurists, socio- 
logists, historians etc., preferably, chiefly: 
by Muslim Public figures. Í 

The case for a thorough investigatior 
into the problems of Muslim personal 
law is urgent, though vocal expression 
əf this need is woefully poor, i 
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Considering that the differences in 
the schemes of Mithakshara and Daya- 
bhaga systems of thought did not pre- 
vent the fusion of those laws in the 
fields of marriage, adoption, mainten- 
ance, guardianship and succession, we 
must take courage and at least collect 
the opinion of a cross section of Mus'im 
society. It may not be out of place to 
remind ovrselves that the work on 
Hindu Law Reform commenced in 1941 
under Sir B. N. Basu and it bore fruit 
only 14/15 years later in the shape of 
Hindu Marriage Act and allied Acts. 
Similarly, if a Commission is appointed 
now on the reform or unification of 
may bear 
fruit in another fifteen years. Better 
late than never. 

. The fear of the powers that be all 
these years has been the hue and cry 
that may be raised by fanatical people 
against the supposed interference in the 
personal law by other communities. 
Once a Commission is appointed solely 
or mainly with Muslim public figures, 
such fears will be dissolved. Only on 
the receipt of the findings of such a 
Commission need the legislature step in. 
Not many now will tolerate the imsinua- 
tion of the olden days of the unchanging 
East. Changes in thought process have 
taken place along with changes in 
different fields of life after the Second 
World War, to imagine that Muslim 
opinion had remained unaffected by the 
winds of change sweeping all over the 
world is to ignore the facts of life, The 
complexion of the population also 
changes with the passage of time. Only 
a fact finding body can ascertain the 


‘public opinion now of the generality of 


Muslims. Appointment of such a com- 
mission should not be delayed. 
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The Hon'ble Mr. Justice 
E. S. VENKATARAMIAH, 
Judge, Supreme Court of India. 
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O. N. VOHRA, 
Judge, Delhi High Court. 


The Hon’ble Mr. Justice 

Born on 8-4-1922 in a village in Amritsar 

District in Punjab. Graduated from Punjab 

University in 1941 by securing First Division. 

Educated in Law College at Lahore and stood 

first in all three Examinations — P.E.L.,. 

F.E.L. and LL.B. and was declared First 

Olass First. Got University Gold Medal for 

securing highest position and also Charles 

Earle Bevan Petman Law Prize for standing 
First in Criminal Law. 


Worked at Delhi as Subordinate Judge and i 
was awarded commendatory certificate by 
Punjab High Court. 


Joined Ministry of Rehabilitation and 
performed Quasi Judicial Functions under 
Displaced Persons (Compensation and Rehabi- 
litation) Act, 1954 till Marah 1967. 


Was appointed ag Additional District and 
Sessions Judge at Delhi on 24-4-1967 and 





promoted as District & Sessions Judge in the 
Super Time Scale on 17-7-1978. 


i i Functioned as Special Judge and decided 
“3 C. B. I. cases relating to Corruption. Handled 
several lengthy cases including Raj Narain 
Misra Murder case and Bank Van Robbery 
case. 


The Hon'ble Mr. Justice 
HARISH CHANDRA, 
Judge, Delhi High Court. 


l Born on 26-12-1926. Was educated at Delhi 
University where he passed B.A. (Hons.); LL.B. 
l Was President of All India Students’ Federa- 
tion and of Delhi University Students’ Union 
l during his student career. Joined the Bar 
in 1954 and was lst Central Government 
l Standing Counsel in Delhi High Court from 
1875 to 1977. Is associated with a number of 
l social organisations and is Secretary-General 
l of Indian Association of Lawyers and Secre- 
tary of International Association of Democratic 
i Lawyers. 
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The Hon'ble Mr. Justice 
S. N. KUMAR, 
Judge, Delhi High Court. 

(1) B. Se., M. A., B.O. L. (Delhi) 
LL.M. (Harvard — U. 8. A) 

(2) Worked for law firms in 
Puerto Rico and U. 8. A, 

(3) Research assistant for two 
projects. 

(4) Participated in six Inter. 
national conferences on Legal 
Topics. Contributed three 
papers. 

.(5) Practice Enrolled Pleader 

"1961 Civil side exclusively 
Addl. Standing Oonnsel 
(Civil). 





The Hon'ble Mr. ‘Justice 
S. B WAD, 
Judge, Delhi High Court. 


Combines in himself all-round ex- 
perience in every department of law. 
Secured Masters Degree in Constitu- 
tional Lew and Masters degree in Pol. 
Science and Sociology from Poona 
University, taught’Law to Post graduate 
students in Nagpur and Delhi. Holds a. 
reseatch Diploma in Law awarded by 
Indian Law Institute and worked as a 
Regearch Professor in the Institute. Was 
also a member of the Legal Service of 
Ministry of Law of Government of India 
for three years. Has practised in District - § 
Court Poona for 4 years and in Supreme 
Court for 10 years. -Was a Standing 
Counsel for the State of Maharashtra in 


_ Supreme Court for seven years. 
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The Hon'ble Mr. Justice 
FAIZAN UDDIN, °. 
Judge, Madhya’ Pradesh High ¢ Oiri: 


.. The Hon'ble Mr. Justice 
NARENDRA NATH MITHAL, 
Judge, Allahabad High Court. 

Born on 6-4-1930 in a family of lawyers, 
Had his education at Meerut. Passed LL.B. 
Examination in First Division from Agra 
University in 1952. Entered profession under 
the guidance of his brother. Worked as hig 
Junior till 1959 and thereafter set up indepen. 
dent Chamber. Built up lucrative practice on 
Civil Side. Was appointed as A. D. G. C. (Civil) 
in 1971 and D. G. C: (Civil) Meerut in 1973, 
Is the first legal practitioner from Western 
U. P. to be appointed a Judge of the High 
Court of Judicature at Allahabad. Took oath 
of ofice'on 14.12.1978. 
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“THE CODE OF CIVIL PROCEDURE 
(1908), By A. N. Saha, B. Sc., LL. B. 
1978 Ed. Eastern Law House, Calcutta. 

Price Rs, 120/- Pp. 1065. 

The colossal change brought about by 
the Civil Procedure (Amendment) Act 
(1976) has been extensively dealt with 
in this book, Selected cases of the Sup- 
reme Court and various High Courts 
have been moted in the discussion which 
has been given immediately after the 
relevant Statute Law. The special fea- 
ture of the book is that it includes a 
separate heading for each and every 
discussion, It is however felt that a 
synopsis would have added more to. the 


utility of the book particularly where ` 


such discussion has been divided into 
several headings. 


The book contains Addenda to cover 


certain latest cases, and effect of Code - 


of Civil Procedure (Amendment) Act, 
1976 has been given in a separate table. 
The book also contains the topical in- 
. dex which is the SRON of the en- 
tire ERE 


The book js bound to ‘be “oF definite 
assistance to ale bar and the bench. 


C.W.M. 


“LAWS RELATING TO NOTICES, By 
A, B. Majumder; M. A., LL.B., Advo- 
cate. Fourth Edition. 1978: Published 
by Eastern Law House (P.) Ltd. Cal- 
cutta, Pages 324-408. Price Rs. 40, 
$ 12, £ 6. 

This book written in a lucid. and 
simple language deals with the subject 
which is important in litigations, being 
the first and primary step namely that 
of serving notice to the party. The ob- 
ject of notice is to enable proposed 
defendant to meet or resist the claim of 
the notice-giver and each particular 
type of notice has its objects: peculiar 
to itself, The laws on notices are pro- 


cedural and are required to be follow- ` 


ed rigidly. Law, does not excuse laches 
in drawing up notices, specially so in 
regard to those which are statutory or 
mandatory, and those which fail to 
meet the necessary requirements of a 
statute are fatal to the suit to follow. 

In this book the author has referred 
to the forms of notices, their contents, 
language and technicalities. This fourth 
edition has undergone extensive revi- 
sion and eight new chapters have been 
added to make it useful to Company 


(July) 1979 Journal/3(2) 


which the reader can easily pick 
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Directors, and | Industrial Establish- 
ments, It contains latest case-law with 
reference to Indian Cases; ALR., and 
C. W. N. in particular, 
chapters divided into 3 Parts. 

Part I covers 10 chapters dealing 
with general observations on laws relat- 
ing to notices, their definition and pur- . 
pose, their classes and requirements, 
service and such other broad features, . 

Part II is devoted to notices coming 
under several Central Acts, while _ 
Part III contains 188 model forms of 
notices which would be a great help 
to practising lawyers. 

L.K:K. 


“WEST BENGAL PREMISES TENANCY 

ACT, By Sushanta Kumar Sen, M. A, 

. B.L., Advocate, 7th Edition, 1978 —. 

Eastern Law House, Calcutta’ - — Pages 

XL and 517, Price Rs. 42. 

This book presents ‘to the jedal pro 
fession an analytical and exhaustive 
commentary on the Act in a concise 
form, each section being preceded -by 
a useful synopsis. The two new amend- 
ments i.e. by Act 25 of 1975 and Act 
52 of 1976 making special provisions 
for eviction of tenant where the land- 
lord is a member of the Armed Forces 
or a Government employee, have been 
clearly explained and discussed enhanc- 
ing the value of the book. The book 
also contains the W, B, Premises Ten- 
ancy Rules 1956, as amended up-to-date. 
All relevant decisions reported up .to 
April, 1978 have been noticed. 


Written lucidly the publication should 
be highly useful to the lawyers and 
even laymen who want to gain know- 
ledge of the subject, The book also 
contains an exhaustive table of cases 
and subject index with the aid of 
out 
the subject cf his choice. 

G.D.R. 


“THE CUSTOMS ACT, 1962 (2ND EDN., 
By B. C. Mitra, B.A., LL.B., Bar-at- 
Law, Advocate, Supreme Court of 
India, Published by Eastern Law 
House Private Ltd., 54 Ganesh Chan- 
der Avenue, Calcutta-700013, Pages 
465, Price Rs. 50=00. 

The Scheme of this book is a novel 
one, The author first gives the whole 


It contains 30 |. 


our 


text of the Customs Act (52 of 1962) 
and thereafter the commentary thereon 
begins chapterwise indicating sections 
enly in numericals in bold type. For 
the convenience of the readers the 
marginal headings in bold types follow 
thereafter, And then come the notes 
under the sections. Wherever necessary 
the propositions are duly supported by 
important and relevant case laws or 
duly referred to useful appendices given 
in the end. The author gives in de- 
tails the Statement of Objects and Rea- 
sons of Bill No. 56 of 1962. Considering 
the utility of the repealed enactments, 
the author has reproduced them e.g. The 
Sea Customs Act (8 of 1878). The In- 
land Bonded Warehouses Act (8 of 1896) 
and the Land Customs Act (19 of 1924). 
The author has also taken pains in giv- 
ing extracts from the relevant Acts, 
Rules, Regulations, Orders and Notifica- 
tions, Table of Cases and Useful topi- 
cal, Index are given in the end. The 
Bench and the Bar, the department and 
the businessmen as well as the teachers 
and the taught will be greatly bene- 
fited by this useful handy book. 


S.S.G. 


“MOHEMMEDAN LAW” (IN INDIA 

. AND PAKISTAN), By Shri B. R. 
Verma — Revised by Hon’ble Shri, 
B. Malik Retd. Chief Justice, Allaha- 
bad High Court, Vice-Chancellor 
University of Calcutta and Shri R.B. 
Sethi, Advocate, 5th Edition, 1978 
published by Delhi Law House, Al- 
lahabad, Pages XLI-+886, Price Rupees 
75=00. 


The treatise on “Mohemmedan Law” 
published for the first time in 1940 has 
today run into its fifth edition — a 


fact which speaks for the immense uti- ` 


lity of the book felt by the Bar and 
the Bench for the last nearly forty 
years, 


The treatise has already received the 
approbation of Sir Iqbal Ahmad Retir- 
ed Chief Justice and Dr. M, Waliullah 
M.A, B.C.L, (Oxon), LL.D. (Dublin) Re- 
tired Judge Allahabad High Court who 
have subscribed their forewords thereto. 

The first chapter on “The Historical 
Background of the Mohammedan Law” 
makes a very delightful and yet a very 
informative reading and shows the 
scholarship of the author behind this 
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_and the Rules framed 


E A.L R. 


book, A summary of the subject matter 
dealt with in the chapter at the end 
of each chapter is an interesting fea- 
ture which though not of much use tọ 
a lawyer or a judge would be of great 
value to a student who desires to ap- 
pear for a Law examination with 
Mohemmedan Law as a subject. 

Being the personal law of one com- 
munity by its very nature its applica- 
tion is restricted and so also the case 
law, yet the learned revisers of the 
text for this edition have taken pains 
to deal with latest case law. Though 
this book is styled as "Mohemmedan 
Law” (In India and Pakistan) there is 
hardly any mention of the position of 
that law as propounded jin Pakistan. If 
case law as obtained in Pakistan had 
been added it could have enhanced the 
utility of this book. i 

The entire field of Mohemmedan Law 
in this book is, divided in suitable chap- 
ters, each chapter in sections and com- 
mentary on each section is preceded by 
a synopsis. The commentary is lucid 
and all statements are supported either 
by judicial decision or by some autho- 
ritative statement., The chapters on 
inheritance are illustrated with charts 
and statements which are clear and 
specific, 

B.D.B. 


“R. B. SETHPS COMMENTARIES ON 
CENTRAL EXCISE ACT AND RULES 
WITH ALLIED LAWS: Revised by 
B. Malik, C. L. Gupta and Jagdishlal, 
Assisted by Board of Editors: 2nd 
Edition, 1978, Published by Delhi 
Law House, Allahabad. Pages i to 
xvi-27 and 961 — Price Rs. 75.” 


The first edition of this book had 
appeared in 1965, Since then the Cent- 
ral Excises and Salt Act, (1 of 1944) 
thereunder as 
also other allied Acts have undergone 
many changes. In this revised second 
edition of the Book, all these amend- 
ments have been incorporated in the 
relevant Acts, and the Rules and those 
which could not be so incorporated have 
been separately reproduced as Supple- 
mentary Amendments in the opening 
pages of the Book. 


The Central Excises and Salt Act has 
been known as a rich field for litigation 
between the manufacturers on the one 
hand and the Department on the other, 





48 Journal 


(Colombia’ Union,-N. R.) and J. D. 
` McClean, M.A., P.C.L. (Oxon), Publish- 
ed by Stevens & Sons, Ltd, London. Asso- 
ciated Book Publishers, Lid, U.K. (in In- 
dia by Eastern Law House’ (P) Ltd. Cal- 
cutta) Price £3. Rs. 49.80. 


L.K.K. 
3. Phipson on Evidence. First Supple- 
ment to the Twelfth Edition. The Com- 
mon Law Library No. 10. By John Hux- 
lay Buzzard, a circuit Judge at the Cen- 
tral Criminal Court. Richard May, BA., 
LL.B., Barrister and M. N. Howard; M.A. 
B.C.L. Barrister. up-to-date to January 1, 
1978, Published by Sweet & Maxwell- 
London, Price £2. 
7 L.K.K. 
4. Cochin University Law Review. In 
memory of the Late Dr. A. T. Markose. 
Vol. II. No. 1. March 1978. Edited and 
published by Dr. P. Leelakrishnan for 


Books Received 





A.L R. 


the University of Cochin. Contains very 
informative’ and educative articles by 
learned writers. Pages 136. 

L.K.K. 


5. “Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act, 1961, along with . 
Rules, Notifications and Commentary” by `. 
Shri K. L, Sethi M.Com, LL.B. Advocate, ` 
lst Edition published in 1978 . by M/s. 
United Law Publishers, Indore .M.P.: 
Pages 182 Price Rs. 25/-.” ara 
BDB. - 

6. “Clerk and Lindsel on Torts” sè- 
cond cumulative supplement to the 14th 
Edition issued by the Common Law Li- 
brary No, 3. Published in 1978 by “Sweet 
and Maxwell” London, under a Board of 
two General Editors and six Editors. 


Price £3.50”. ‘ 
B.D.B. 


THE LATE MR. M. M. DEOSKAR 


We record our deep sense of sorrow at the sudden and untimely death 
of Mr. M. M. Deoskar on the 6th of June 1979. 


The Late Mr. Deoskar was closely associated with ALL INDIA 


liah) 


REPORTER LTD. for a very long time. His sudden demise is a great loss to 
us. He was linked up with all the departments and all the activities of the 
Company. In short he was deeply interwoven with the life fibre of the Company. 
In personal life Mr. Deoskar was simple, generous of heart and of helpful 
nature. We offer our sincere condolences to the members of his family. 


May his soul rest in peace. 


THE LATE DR. P. S. MENE 


We regret to report the death at PUNE on June 10th 1979 of 
Dr. P. S. Mene, the Director of ALL INDIA REPORTER LIMITED. 


Dr. Mene was the Ex. Vice-Chancellor of Nagpur University and was 
associated with a number of social Institutions. 


His sudden demise is a great loss to us. 


In personal life Dr, Mene was simple and əf helpful nature. 


We express our condolences and sympathies to: the members of the 


bereaved family. 
May his soul rest in peace. 


See ee 
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serve commendations for it. The practis- 
mg lawyers would find this book most 
aseful. 

L.K.K. 


‘COURT OF PROTECTION PRACTICE” 
by Heywood and Massey—Tenth Edi- 
tion (1978) by Eric R. Taylor, LL.B. 
(Hons.) Assistant Master of the Court 

- of Protection, published by Stevens & 
Sons, London (in Indias Eastern Law 
House (P.) Ltd., Calcutta). Pages 
xxxV+513, Price Rs, 433.35. 

The utility of this book has survived 
‘or over 78 years, First published in 1900 
xy the two original authors, Mr. E. R. 
Taylor is perhaps the eighth person who 
as revised the text and served the pro- 
fession by bringing out this 10th edi- 
tion. 

This book deals with law that essen- 
dally concerns Mental-Patients in all 
aspects. The latest enactment on the sub- 
ject in United Kingdom is ‘The Mental 
dealth Act 1959, and Court of Protection 
Rules 1960 made under the provisions of 
she Act, The subject-matter roughly cor- 
responds with Indian Lunacy Act 1912 
and provisions of Civil Procedure Code 
(1908), O. 33, R. 15. 

The book has been painstakingly revis- 
2d and case law as late as 1970 to 1975 
yas been noticed in the text. Extracts 
from allied Acts, various forms needed 
in the practice have added to the uti- 
lity of this book. Table of Cases cited 
and a_copious index have enriched its 
value. `> 

Although statutes in India and the U. K. 
jo have areas in common yet they are 
bound to differ materially in procedural 
matter and they do so differ. 


Although a book of high usefulness in ' 


U. K., it can serve only as a book of re- 
ference in Indian Courts. The book de- 
serves to find. a place in all good law 
libraries. 

B.D.B. 


` Books Received 
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“AN OUTLINE OF PLANNING LAW” 
by Sir Desmond Heap, LL.M., Hon. 
LL.D.; 7th edition, published in 1978 
by “Sweet & Maxwell, London” (Dis- 
tributed in India by N. M. Tripathi (P.) 
Ltd., Bombay), Pages lix plus 344 
Price & 6.75. - 


Planned development of any area re- 
quires considerations of various things 
such as Housing, Roads, Water-works, 
growth potential of population and in- 
dustry etc, etc. If the authorities do not 
plan well ahead of the times, and change 
their notions of planning from experi- 
ence, a village, town, city, etc. grows 
ugly, insanitary, insufficient and rotten 
for want of correct controls on growth, 

English people are very careful in 
this matter. There being shortage of 
land and possibility of immense growth 
Britishers had no escape from strict con- 
trolled planning. 

This book not only deals with the pro- 
gress of planning in England which 
started nearly a century and a half ago 
but the various enactments, Rules, Regu- 
lations regarding Development plan, con- 


trols involved are also very succinctly 
treated in the book. 
In India we do have town planning 


but it is of recent origin and the extent 
of its operation is small, If we had real- 
ly paid proper attention to our develop- 
ment needs, we would never have faced 
the problems of slums which are found 
everywhere. 

There would hardly be a difficult situa- 
tion in our schemes of planning and 
development where this book will not 
set us right by showing what the Briti- 
shers did in similar situation in the U. K. 

The book is highly useful, written in 
a very lucid style and needs to be studi-- 
ed by those who are town planners of 
future India, " 

B.D.B. 


BOOKS RECEIVED 


1. “Exporters Guidelines”. 1978-79. (A 
Sey to Exports). 5th Edition, July 1978. 
\ Nabhi Publication, New Delhi. Pages 
i4. Price Rs, 5/-. 

The book has gone through five editions 
in the course of two years. This itself 
shows the popularity and usefulness of 
the book to those engaged in the export 
trade for whom the book is a mine of 
nformation. The book incorporates in it 


all the recent changes and has been 
brought out in the light of New Import 
Export Policy 1978-79, 

L.K.K. 


2. Dicey and Morries on “The Conflict 
of Laws.” The fifth Cumulative Supple- . 
ment to the Ninth Edition of the book, 
brought up-to-date to October 1977. By 
J. H. C. Marris (Oxon) F, B. A., Lawrence 
Collins. M.A, LL.B, (Cantab) LL.M. 
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standard of- living when the normal 
means for doing so fail. Just before the 
first edition of this book i.e. in 1973 vari- 
ous legislations relating to social secu- 
rity were enacted and the author ad- 
verted to the effects of those legislations, 
in his book, and by the time this second 
edition appeared almost the entire pic- 
ture had again.changed between 1973 and 
1976. The Social Security Act 1975, the 
Social Security Pension Act 1975, the 
Child Benefit Act 1975, and the Supple- 
mentary Benefits Act 1976, these and 
their subordinate legislations were com- 
prehensively consolidated and amended 
but they too are being changed by new 
legislations on account of new ideas of 
social security, labour laws etc. coming 
into existence. ` 

The author has stated the law as it 
existed at the start of 1977 and since 
then till the publication of this book 
the basic principles and the Central doc- 
trines have mostly remained unchanged. 


The book purports to be a students’ 
book but in a rather special sense. The 
category of students, for this purpose, 
embraces all, and not just candidates 

- for this examination or that, who need 


to study social security law, whether for 


academic, research, advisory or adjudi- 
cative purpose and it would certainly be 
a useful source of reference, 

L.K.K. 


KERR ON THE LAW AND PRACTICE 
AS TO RECEIVERS (15TH EDN.): by 
Raymond Walton, M.A., B.C.L. Pub- 
lished by Sweet and Maxwell Ltd., 11 
New Fether Lane, London, available 
in India at N. M. Tripathi Pvt. Ltd. 
Bombay, Pages Lvi+-424, Price & 17. 
This legal classic in its fifteenth edi- 

tion devotes enough space to the numer- 

ous problems facing receivers ‘appointed 
out of Court, The law relating to the 
appointments of receivers by the Court 
is well settled and the editor has signi- 
ficantly noted the changes effected by 
the legislation and the alterations in the 

Rules of the Supreme Court, The law 

relating to receivers appointed out of 

court has now for some time been in a 

continual state of development. This de- 

velopment will soon include many more 
international aspects than hitherto. Ac- 
cordingly this edition includes a new 
chapter on extra-territoriality by Mr. 

. Muir Hunter, Q.C. with two related Ap- 

‘pendices on “The Paulian Action” and 

“Securities Comparable to floating 
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charges on other jurisdictions”. This edi- 
tion provides immense useful guidance 
to the Bench and the Bar as well as to 
the receivers appointed out of court in 
the changed conditions, 

S.S.G. 


THE MODERN CASES ON NEGLI- 
GENCE. By Richard Bingham, One of 
Her Majesty’s Counsel; A Circuit 
Judge. Third Edition, 1978. Published 
by Sweet & Maxwell Ltd., London. In 
India distributed by N. M. Tripathi (P) 
Ltd., Bombay. Pages xliv-}-724. Price 
& 28/-. 

The object of this work is primarily 
to provide those who handle personal 
injury claims at any stage with a quick 
and convenient method of reference to 
the current trend of decisions on any 
particular aspect, The aim of the author 
has been to examine all the transcripts 
dealing with negligence, breach of statu- 
tory duty and the like and to bring in 
all those which do not merely turn on 
their own facts and evidence. 

The overriding intention for the me- 
thod of arrangement used in the book 
has been chiefly to give the reader a 
method of referring as quickly as possi- 
ble to the case or line of cases or the 
particular aspect of negligence which he 
wants, All cases within a group on any 
given subject have been arranged chro- 
nologically so that the reader can in no 
time find the most recent relevant deci- 
sion, The copious index provided in the 
book would also greatly help the reader 
in this matter. 


In Part I the basic general principles 
of negligence are dealt with under four 
headings namely— Duty; Standard of 
Care; Proof’ and Defences. In Part II the 
conventional categories, such as, Danger- 
ous Chattles, Dangerous Premises; . Ani- 
mals and Master and Servant are simi- 
larly dealt with under the abovemen- 
tioned four headings so far as they apply 
to a particular category; and Par; II 
deals with Consequential Matters. 

The headnotes given set out the sali- 
ent points of the decisions and they are 
grouped together at the head of each 
section, The summaries give a condens- 
ed version of the facts in sufficient de- 
tails to make the reason for the decision 
clear and also to include such dicta from 
the judgment as may be of assistance. 

The language, the arrangement and 
the general layout of the book is fine, It 
is an excellent work by all measures 
and the author and the publishers do de- 
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MANAGING BUSINESS PROPERTY. A 
LEGAL HANDBOOK~— By Trevor M. 
Aldridge, M.A, (Cantab), Solicitor witb 
Tony A. Johnson, B.Sc.: (Est Man), 
F.R.LC.S., Chartered Surveyor. Oyez 
Publishing Ltd., London (1978). Distri- 
buted in India by N. M. Tripathi (P.) 
Ltd, Bombay, Pages xi+177. Price 
& 12.50. 


The author claims that this book is 
for practical businessmen who have to 
cope with legal and associated problems 
involved in occupying their business pre- 
mises and using them to best advantage. 
It helps two groups—those who are deal- 
ing with premises for the first time and 
need an introduction to the basic pro- 
cess of acquisition, management and dis- 


posal of premises, and secondly those 
who are more experienced, property 
managers and administrators who will 


find detailed information regarding pro- 
perty administration including matters 
relating to improvements, repairs plan- 
ning, restrictions on use, insurance, com- 
pulsory purchase, 
sit-ins, security and living accommoda- 
tion to employees. 


There are special chapters on the po- 
sition of landlords and tenants, renewal 
of leases and rent reviews; specialised 
property viz. shops and offices, catering 
establishments; petrol stations and such 
other premises that require to be licens- 
ed or registered. 


This book will provide valuable guide- 
lines to those who own business proper- 
ties or rent or manage them. The stu- 
dents who need an introduction to this 
topic and also the practicing lawyers 
would find the book very helpful, and 
more so on account of the Appendix 
which contains ‘Legal References’ with 
the help of which the law on particular 
points have been explained, The book 
though it deals with English law on the 
subject would greatly help the Indian 


lawyers and Judges dispensing law and 


justice in the Courts. 
The law stated is as on 28th February, 
1978. . 


L.K.K. 


Revi ews 
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“EXCLUSION CLAUSES - IN CON- 
TRACTS” by Mr. David Yates, M.A, 
(Oxon) Senior Lecturer in Law, Man- 
chester University a book in series 
“Modern Legal Studies,” published in 
1978 by M/s, Sweet & Maxwell Lon- 
don (distributed in India by M/s. 
N. M. Tripathi (P.) Ltd., Bombay), Pp. 
xxi-+-197, Price £ 2.85, . Š 


The well organised sections in Indus- 
try and Business have for long been 
using standard forms of contracts with 
exclusion clauses whereby the unwary 
and unorganised consumers and third 
parties had to suffer. 

With growing consciousness for con- 
sumer-protection, the Governments in 
various progressive countries have en- 
acted measures by passing enactments 
such as “unfair Contract Terms Act’ 
whereby new dimensions were given to 
the interpretation of such “Exclusion 
Clauses”. 

This small book is not a commentary 
as such but is meant to guide mainly 
the law students, It is going to be equal- 
ly useful to a lawyer in overcoming the 
snags encountered in the interpretation 
of “Exclusion Clauses.” : 


The book is written in a lively style 
and the reader can understand the sub- 
ject without facing legal jargon. 


The book gives fresh position of the | 
law as judicially noticed up to 1977, . 
i.e. as stated on December 1, 1977. - 


It is going to be a useful book to the 
Indian Bench and the Bar even though 


it is based on English law. 
B.D.B. 


SOCIAL SECURITY LAW: ‘by Profes- 
sor Harry Calvert, Dean of the Faculty 
of Law, University College, Cardiff 
and assisted by Miss Susan V. Naylor, . 
Tutorial Assistant, University College 
of Wales, Aberystwyth. Second Edi- 
tion 1978. Published by Sweet and 
Maxwell, London, (in India N. M. Tri- 
pathi (P.) Ltd., Bombay), Pp. L+549, 
Price £ 6.85. 


This book deals with the modern Bri- 
tish social security system. By social 
security what the author means is, those 
legal mechanisms primarily concerned to 
ensure the provision for the individual 
of a cash income, adequate, when taken 
along with the benefits in kind provided . 
by other social services to ensure for 
him a culturally acceptable minimum 
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the time of Warren Hastings in 1772 
to ` Post-Independence reforms enacted 
in 1954 and amended in 1976. This his- 


tory of social reforms in the past 
two centuries makes a very interesting. 
study. 

The enactment of Special Marriage 
Act 1872 with its repeal by Special 
Marriage Act 1954 with extensive 


amendments in 1976 have changed all 
aspects of marriage with its accompany~ 
ing consequences, yet the law does not 
compel anyone to get married under 
the provisions of the 1954 Act. It is 
a permissive Act which can be availed 
of by any two Indians. 


The impact of the Civil Marriage 
on the nature of one’s religion, status 
of children, succession, divorce is very 
lucidly dealt with by the author. 

In fact this monograph is an outcome 
of deep study and the author’ has at 
many places frankly kept before the 
reader the conflicts the law may have 
with personal law of Hindus, Muslims, 
Christians, Parsees etc. 

This book is not only worth study and 
use by lawyers’ and Judges but is more 
_ so by social reformers whose ideas of 
` reforms are more sentimental or emo- 
tional than practical, This book will give 
them the practical base. 

B. D. B. 


“INDIAN LAW OF MARRIAGE AND 
DIVORCE, By Kumud Desai M.A. 
Barrister-at-law; Published by N. M 
Tripathi, Third Edition 1978, Pages 
Lii+576, Price Rs, 75. ; 
After the first two editions in 

and 1972 respectively this third edition 

of the book has been published. The 

Marriage Laws (Amendment) Act, 1976 

has introduced extensive and far reach- 

ing amendments in the Special Marri- 
age Act 1954 and the Hindu Marriage 

Act 1955. Therefore a book without 

incorporation of these amendments 

could not have served the purpose of 

Bench and Bar and others concerned. 

‘Therefore the author has taken im- 

mense pains to complete the book and 

place before the publie in a short 

‘period. 

` The book has well arrangéd in separate 

parts the laws of different Religions in 

India. Part I deals with the Law of 

Special Marriage and Divorce, Part II 

deals with Hindu Law of Marriage and 

Divorce. Part II] deals with Mahomedan 


Law of Marriage and Divorce. Part IV. 
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deals with Parsi Law of Marriage and 
Divorce. Part V deals with Christian 
Law of Marriage and Divorce. Part VI . 
is a General one which deals with cer- 
tain topics like Restitution of conjugal 
Tights, Cruelty, Desertion, Impotency, 
Alimony -and maintenance. The book 
also contains Rules framed by the Bom- 
bay, Calcutta and Madras High Courts 
under relevant statutes, It alsó con- 
tains some allied Acts like Hindu Adop- 
tions and Maintenance Act, 1956, Guar- 
dians and Wards Act, Child Marriage- 
Restraint Act, Dowry Prohibition Act 
ete., 


Thus this book is very comprehensive 
and one handy volume will go a long 
way to solve the varied problems of 
the Bench, the bar and the public at 
large. 

M. V.J. 


WAKF ADMINISTRATION IN INDIA— 
By S. Khalid Rashid, LL.M., Ph.D. 
(Alig.), 1978 Edn. Vikas Publishing 
House Pvt. Ltd., New Delhi, Pp, XX 
and 184, Price Rs, 45/-. 


This book presents a critical analysis 
of various legislations enacted by the 
Central and State Governments to tone 
up wakf affairs. The book contains an 
incisive study of important institutions 
like Wakf Boards and the Central Wakf 
Council, and gives an account of the 
neglect and mis-management of numer- 
ous wakfs in India, The earlier chapters 


of the book are given to a_ historical 
background of wakf edmimistration in 
India from the days of the sultanate 


down to the -age of the Mughals and on 
to the- British. and post-independent 
India. Some large wakfs like the Dargah 
of Hazrat Khwaja Moinuddin Chishti of 
Ajmer and the Wakf-al-alaulad are also 
dealt with. 


The book besides recognising the pro- 
blems and lacunae arising from defec- 
tive legislation and indifferent imple- 
mentation, also attempts to study the 
vast potentiality of wakfs as a means for 
the socio-economic and educational re- 
surrection of the Muslim Community. 

The book should be useful to the per- 


-sons connected with, or interested in, 


wakf administration. Besides bibliography 
and table of statutes the book also car- 
ries a table of cases and index. 

i . > G.D.R. 
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each pulling in the opposite direction. 
Perhaps one of the reasons for this is 
that the term “Excise Duty” has not 
been authoritatively defined either in 
the Central Excises and Salt Act or in 
any other allied Act. The term. is 
generally used in  contradistinction 
with the term ‘Custom Duty’, Whereas 
Custom duties are levied on goods go- 
ing abroad or imported from abroad, 
excise duties are levied on home made 
goods or goods made in the taxing 
Country. In this book an attempt has 
been made to present the law relating 
to Excises in a lucid manner, After 
giving the text of the 1944 Act and its 
Schedule, an exhaustive section by sec- 
tion Commentary with relevant Case 
law has been provided in the book. 
While reproducing the text of the First 
Schedule to the Act wherein duties 
leviable on different excisable goods 
have been specified useful elucidatory 
Comments have been given’ wherever 
necessary, The text of the Central Ex- 
cise Rules, 1944 has also been suitably 
annotated wherever necessary so as to 
provide useful guidance to the manu- 
facturers as also the Departmental Off- 
cials who have to administer the excise 
law. The book also includes the text 
of the Central Excise (Valuation) Rules 
1975 and Customs and Central Excise 
Duties Draw-back Rules 1971. 


Another noteworthy feature of this 
book is that it includes by way of Ap- 
pendices relevant extracts from various 
allied Acts having a bearing on Excise 
laws & rules. The availability in one 
single Volume of all the materials 
ancillary to the excise law enhances 
the usefulness of this book in catering 
to the day to day needs of the Depart- 
ment, Courts, Lawyers, manufacturers 
and dealers of excisable goods and the 
-litigant public. It is truly an encyclo- 
paedic work of reference which can 
serve as a useful guide to all those 
who have anything to do with the ex- 
cise Law, 


U.S.D. 
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SANJIVA ROW’S “THE REGISTRA- 
TION ACT”, (Act 16 of 1908) (As 


amended up-to-date), 6th Edition 
1978. Thoroughly revised by R. B. 
Sethi, Advocate and Jagdish Lal, 
B.A, LL.B, Assisted by Board of 
Editors, Published by Delhi Law 
House, Allahabad, Pages LVII-+-946; 
Price Rs, 75/-. 


This commentary on the Registration 
Act by late Sanjiva Row has been a 
standard book on the subject for the 
last over sixty years. It was first pub- 
lished in 1912 when a major portion of 
the manuscripts of the book had been 
written and printed during the lifetime 
of late Sanjiva Row. Since then every 
subsequent edition was revised and 
brought up-to-date. This 6th edition has 
been thoroughly revised by R. B. Sethi 
and Jagdish Lal, Advocates, who havé 
spared no pains to make it very com- 
prehensive and have included in it all the 
latest rulings, amendments etc to 
cater to the day to day needs of the 
litigants, the Registration Department, 
Legal Profession, Companies, Industria- 
lists, Municipalities and Corporations, 
various Courts, and the students study- 
ing for the law examinations, This be- 
ing an exhaustive and critical commen- 
tary on the Act with State amendments 
and Table of Registration Fees of al- 
most all the States will be found very 
useful by those who have tō référ to 
the Registration Act, 


The effect of the Limitation Act, 1963 
and the Specific Relief Act 1963 om the 
Registration Act has been examined 
thoroughly and comparatively with the 
previous enactments. The case law given 
is voluminous and would be of great 
help to lawyers and the Department. 
This book is a must for all those who 


are concerned with the Registration 
Act. 

L. K. K. 
“CIVIL MARRIAGE LAW, PERSPEC- 


TIVES AND PROSPECTS” Prepared 

By Tahir Mahmood under the aus- 

pices of The Indian Law Institute; 

New Delhi, Published in 1978 by 

N. M. Tripathi Pvt. Ltd. Bombay. 

Pages 97, Price Rs. 15/-. 

In this small book covering less than 
hundred pages, the author has pains 
takingly dealt with the development 
of legal reforms in Civil life right from 
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The Hon’ble Mr. Justice 
V. K. KHANNA 
Judge Allahabad High Court. 





The Hon'ble Mr. Justice The Hon’ble Mr. Justice 
B. D. AGGARWAL K. M. DAYAL 
Judge, Allahabad Bigh Court. Judge, Allahabad High Court. 
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The Hon’ble Mr. Justice 
IQBAL SINGH TIWANA 
Judge, Punjab £ Haryana High Court. 


ed Fe ED) FP FD FID EI EI FOr Er IE 





Born on 24.11.1932, in a well-known family of Lawyers and Judges 
of Patiala. 


SDF I OS OD 


Had early education at Patiala and passed the Matriculation Examina- 
tion in 1947 from B. N, Khalsa High School, Patiala; graduated from 
Mahendra College, Patiala, in 1951 and passed LL.B. from Delhi Uni- 
versity in 1953. Enrolled ag a Pleader in 1953 in the Pepsu High Court 
and made his mark in the profession in a very short time. Was always 
known for his honest and clean practice. 


Was enrolled as an Advocate of the Punjab & Haryana High Court at 
Chandigarh, in 1958. Appointed as Assistant Advocate General, Punjab. in 
September, 1969. Was promoted as Deputy Advocate General, Punjab, 
in March 1973. Again promoted ag Additional Advocate General, Punjab in 
August, 1977. Was appointed a Judge of the Punjab & Haryana High Court, 
on June 11, 1979. 


8 PF ES FP SI I 


bn S a a eT nT ee SY Ye Te ee ey 


$ 
i 
/ 
/ 
| 
| 


1979 Reviews Journal 53 
and Regulations. Keeping the limited precising of the judgments has been 
objective of this compendium in view done in a masterly manner, with no 


authors have rightly refrained from 
discussing case law on interpretation of 
laws, rules and regulations. 

The book is divided in three parts, 
the first part (pp. 1 to 18) reviews sta- 
tus of packaging laws, the second part 
(pp. 27-89) gives abstracts of rules and 


regulations relating to packaging, 
marking and labelling and the third 
part (Pp. 183 to 473) gives extracts 


from Rules and Regulations. At the end 
there is general Index followed by a 
listing of commodities under packaged 
commodities rules. 

Since to be on the right side of the 
law not only contributes to sound and 
fair trade practices but also builds up a 


good image — we unhesitatingly re- 
commend this compendium to all con- 
cerned. R.S.K. 





“CASES IN COMPANY LAW” By Shri 
A. C. Kesavan, B.A., B.L; D.L.A.L.; 
A.M.B.LM.; A.C.S.; 1st Edition pub- 
lished in 1978 by M/s. N. M. Tripathi 
(P.) Ltd., Bombay, Pages xx-+224. 
Price Rs. 35/-. 


From birth (promotion of a Com- 
pany) to death (Winding up) is the field 


traversed by the author through the 
medium of case law. 
Indian Companies Act (1956) is a 


very comprehensive Statute. It is com- 
plicated and important too. Its basic 
structure is English Company Law and 
no wonder Indian Courts have often 
taken recourse to English precedents to 
interprete provisions of Indian Compa- 
nies Act. 

Naturally, Shri Kesavan too had to 
depend largely on decided English 
cases. The progress of the subject-mat- 
ter in the book is absolutely methodi- 
cal. The in-between stages of develop- 
ment to decay are dealt with strictly 
in proper sequence. This is one of the 
plus points of this book. 


Another good point is that the author 
has topped each case with a sort of 
short-note of his own indicating what 
the case law is about. 


These short note while being pithy 
are yet complete in themselves. These 
are followed by an abridged text of the 
cases that support the short note. This 


loose threads or verbose arguments in 
it. 

Studying carefully, classifying accu- 
rately and shortening of the voluminous 
judgments meticulously is an arduous 
task with nearly 240 cases on hand. The 
author has undoubtedly succeeded in 
this task. 


The Courts, Lawyers and students of 
Company Law and Company Secreta- 
ries are bound to find this book highly 
useful. 

The book has already been blessed 
with a foreword by Hon’ble Mr, Justice 
Mohan of Madras High Court. 

B.D.B. 


“MODERN LAW OF INSURANCE IN 
INDIA” By K. S. N. Murthy: First 
Edition, 1978; Published by N. M. 
Tripathi Pvt, Ltd. Bombay: Pages XX 
and 344. Price Rs. 65. 

In this book the author has made a 
successful attempt to cover and com- 
press all the branches of the law of in- 
surance in a single volume. With the 
growth of commerce in the post inde- 
pendence era, there has been a steady 
expansion in the insurance business. 
But hitherto there was no single book 
by any Indian author dealing with all 
branches of this law. This need has 
been adequately met by this book 
which is sure to be handy for ‘the per- 
sonnel of the Insurance Corporations 
and for all those concerned with the 
theory and practice of insurance in 
India. 


The book is divided into five parts. 
Part I deals with General Principles of 
Insurance applicable to all branches of 
insurance. Parts II, II and IV deal 
with, the principles of law relating to 
Life Insurance, Fire Insurance and Ma- 
rine Insurance respectively. The last 
part, Part V, outlines the principles of 
Liability Insurance and a major por- 
tion of this Part is devoted to Motor 
Vehicles Insurance. 


The branch of Insurance law has its 
orgins and roots abroad and the author. 
has done a commendable job in trac- 
ing its history and evolution succinctly 
in Part I of this book. This is of vital 
aid to the understanding of the law 
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and to the unravelling of answers to 
complicated problems. The book contains 
a comprehensive commentary on the 
nature and essence of an Insurance 
contract, the several varieties of insur- 
ance contract and claims and recover- 
les in respect thereof. A large number 
of decisions of Indian and English 
Courts on insurance has been cited and 
adequately discussed. The arrangement 
of chapters has been made systemati- 
cally in such a way that the discussion 
flows logically from one chapter to 
the next. 


The book has a splendid get-up and 
in view of its intrinsic utility it is 
bound to be popular with the person- 
nel of Insurance Corporations, agents 
and attorneys practising at the bar, and 
the businessmen who are required to 
effect insurance. U.S.D. 


“HOTEL AND CATERING LAW” By 
Mr. David Field B. A. Solicitor; 3rd 
Edition published in 1978 by ‘Sweet 
& Maxwell” London (available in 
India with M/s, N. M. Tripathi (P.) 
Ltd. Bombay). Pages XVII + 248, 
Price £3. 00 net in U. K. 


This book is one in the ‘Concise 
College Texts” series and has already 
been in 3rd edition since 1971 when it 
was first published. 


“Hotel and catering” business has 
existed for centuries. Since “tourism” 
took a firm hold, it is one of the top 


revenue earners in any country. 


To accommodate and cater for one’s 
own nationals and a hetrogeneous com- 
munity of internationals the business 
could not be left to those who ran it 
but slowly and surely Governments 
have stepped in to shape the business 
to see that the Consumer/Tourist gets 
his due attention. How this is done 
and how the owner individual, firm or 
a company should run his business 
without coming into clash with the 
tourist on one side and the Government 


on the other side is the main theme 
of this book. 
In any country where English is 


used this book will be a sure guide to 
an individual who wants to start a way- 
side inn or to a company which wants 
to run a five star Hotel. 


Reviews 
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The practical information given on 
every aspect of the business right from 
the conception of an idea of having a 
catering establishment to the final suc- 
cessful running of the same is given in 
abundance and yet in simple concise 
form. 


Contract Act, Revenue Act, Public 
Health Act, Shops and Establishments 
Act, Prevention of Food Adulteration 
Act, Town Planning Act, Company Law, 
Partnership Act, are some of the main 
Acts and there are dozens more of which 
a Hotel proprietor has to guard at 
each step. The book will make sure 
that by following the instructions given 
any one can steer clear of all legal 
obstacles. 


In fine, the book is at once readable, 
useful and hence valuable, 


B.D.B. 
“INDIAN CONVEYANCER” By Late 
Shri P. C. Mogha, B. A, LL. B., 


Late Chief Justice Vindhya Pradesh, 
revised by Hen’ble Mr. Justice Prem 
Prakash Judge Allahabad High 
Court, assisted by Shri. B. D. Agar- 
wal. Jt. Secretary, Judicial Depart- 
ment U, P., 8th edition published in 
1978 by Eastern Law House Calcutta. 
Pages XLIV + 768, Price Rs. 65/-. 


This book on conveyancing coming 
out in its 8th edition within a span of 
forty years is in itself an eloquent 
testimony of the usefulness of the book 
and the need of the same felt by the 
legal profession, 


As observed by the author the work 
of conveyancing in the mufassil is in 


the hands of untrained deed writers 
having no knowledge of law. These 
observations made in 1938 still hold 


good in 1978. A large share of the work 
of conveyancing is still done in Tahsil 
and Taluka registries and most of it is 
still carried out in local scripts which 
are not few in India. 


This book in English was undoubted- 
ly a superb-effort on the part of the 
author to establish standard forms for 
various type of transactions, from a 
short promissory note to a lengthy tes- 
tamentary will or a complicated con- 
tract. These forms with suitable chan- 
ges were adopted by the people 
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and adapted to local needs by neces- 
sary variations. 


Hon'ble, Justice Prem Prakash in 
this current edition has taken note of 
the numerous cases decided by the 
Supreme Court and the High Courts in 
India and spared no pains in bringing 
the subject-matter up-to-date. 

The substance, paper, printing and the 
binding leave nothing to be desired. A 
case index and a substantial topical 
index have added to the utility of the 
book, 

With all these virtues, the book will 
be only for the elite who know English. 
Its usefulness is urgently needed for 
those who speak different dialects and 
write different scripts and the benefits 
should really reach them, A good trans- 
lation in major Indian languages is 
necessary. 

B.D.B. 


MOTOR ACCIDENT CLAIMS By Shri 
Ajit B. Majumdar, author of Laws 
Relating to Notices, Plaints and Com- 


plaints, Bailments and Pledge,  etc.; 
published by Eastern Law House, 
Calcutta, 2nd 1978 Edition: Pages ap- 
PETREM 535. Price Rs. 45; £ 6; 
12. 
The first edition of this Book was 
written in 1973 when laws on Motor 


Accident Claims were in their infancy 
and needed reforms. In view of cer- 
tain decisions of the Supreme Court 
and other High Courts it became neces- 
sary for the Author to come out with 
this 2nd Edition. 


As is evident, in these days there has 
been a remarkable and spontaneous in- 
crease in the use of motor vehicle as 
conveyance and for private and public 
transport resulting in corresponding in- 
crease in the road accidents in bodily 
injury, damage to property and at 
times death. Despite traffic rules, rigid 
penal provisions and other measures 
there is no better prospect. 


The book covers but a small portion 
of Chap. VIII of the Motor Vehicles 
Act 1939 as amended in 1956 and 1969 
viz, Sections 93 to 97 and Sections 100 
to 111-A of the Act. The Book also 
includes Rules for Tribunal Procedure 
framed by all the States. There are 
illustrative cases of compensation. There 
is also a Topical Index at the end 
. indicating where a particular topic is 
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dealt with. The author has dealt with 
the subject topic-wise with available 
case law on that subject. Legal reme- 
dies available in this regard have been 
thoroughly dealt with and it should 
prove useful to all concerned with 
these problems. 

M.V.J. 


PATENTS ACT 1977 QUEEN MARY 
COLLEGE PATENT CONFERENCE 
PAPERS, EDITED By Bar. Mary 
Victoria, Published by Sweet & Max- 
well Ltd., 11, New Fetter Lane, Lon- 
don, Pages XV-95, Price £7.25 Avail- 


able from N. M. Tripathi Pvt, Ltd. 
Bombay. 
This book is collection of papers 


originally prepared for presentation and 
discussion at a conference on “The 
Patents Act 1977.” They have been re- 
vised and made up-to-date. The editor 
has taken great pains in preparing the 


table of cases, table of statutes, table 
of statutory instruments and a very 
useful index. This book notices the 
changes made in the new Act. The 
PA 77 is a highly technical Act. It is 


a difficult Act and one in which pro- 
blems of interpretation abound and one 
in which there are strange omissions 
and commissions. The book will, there- 
fore, be highly useful to the lawyers 
in solving their problems arising out of 


patentability, It will be a good guide 

to the manufacturers as well as to the 

authorities in implemention of such 
Act. 

S.S.G. 

CONCISE COLLEGE CASE NOTES: 

“CASES AND STATUTES ON 


TORT”. By Paul L. Bardbury, B. A. 
(Law) Hons., LL.M, 1978 Second Edi- 
tion. Published by Sweet & Maxwell 
Ltd. London. Pages XVI + 182, Price 
£3.35 Net in U. K. 


This book is intended to be useful 
and of help to students preparing for 
examination. It provides the students 
with concise yet comprehensive cover- 
age of the most important cases and 
statutes on Tort. The author has given 
a lucid summary of the important prin- 
ciples involved in different (Cases. It 
covers most of the field in which cases 
of Tort arise, 
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As there were many important legis- 
lations enacted after the first publica- 
tion of the book in 1974, it was thought 
necessary to bring out this revised edi- 
tion. The learned author has now in- 
cluded in this edition the important 
changes in, the Trade Union and Labour 
Relations Acts 1974 and 1976; the Con- 
genital Disabilities (Civil Liability) Act 
1976, the Fatal Accidents Act 1976, the 
Torts (Interference with Goods) Act 
1977, and Unfair Contract Terms Act 


Reviews 
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1977. The inclusion of these have en- 
hanced the utility of the book, 

This revised edition will continue to 
meet the needs of students and prac- 
tioners in the branch of law which is 
of vital importance. 

Though the book is based on English 
Statutes and enactments in this field of 
law, the principles involved are equal- 
ly applicable under the Indian legal 
system. 

L.K.K. 


BOOKS RECEIVED 


|. Planning and Mineral Working: 
Journal of Planning and Environment 
Law. Occasional Papers Published in 


1978 by Sweet & Maxwell Ltd., Lon- 
don. (In India: Distributors N. M. 
Tripathi (P.) Ltd., Bombay). Pages 83, 
Price £- 6: 


Contains 8 papers by eminent per- 
sons, from a conference held at Oxford, 
Sept. 1977, Organised by the Bar Coun- 
cil, The Law Society and the Royal In- 
stitution of Chartered Surveyors, 


The book is full with the wealth of 


experience and knowledge of the 
authors. 
2. Digest of Direct Tax (Cases of 


Gujarat High Court (1960-1978). Editor 
K. H, Kaji, Advocate. Published by In- 


come-tax Appellate Tribunal, Bar Asso- 
ciation, Ahmedabad. Distributors Chan- 
drakant Chimanlal Vora. Law Book- 
sellers and Publishers, Ahmedabad, lst 
Edition, Pp. xxxi+175. Price Rs. 50/-. 


3. Supreme Court Yearly Digest 1977, 
with Comparative Tables, Tables of 
Overruled, Reversed, Followed etc. 
Cases, By Surendra Malik; B.Sc. (Hons) 
LL.M. (Columbia) Advocate Supreme 
Court, and Editor of the Supreme Court 
Cases, Published by the Eastern Book 
Company, Lalbagh, Lucknow. Pages 
xevii+xlvii+466. Price Rs, 30/-. 


4. The Nigerian Law Journal. Vol. 10. 
(1976) Published in 1979 by Sweet & 


Maxwell, London. Distributed in India 
by N. M. Tripathi (P.) Ltd., Bombay. 
Price £ 6.50 net. L.K.K. 
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THE LATE MR. V. V. ALBAL 


We regret to report the death at Sholapur on llth of August, 1979 of 
Mr. V. V. Albal, Director, ALL INDIA REPORTER LTD. He was 84. 

The late Mr. Albal was closely associated with ALL INDIA REPORTER 
LTD., since 1959. He was an eminent Advocate practising in Bombay after 
he retired as Judge, City Civil Court, Bombay. 


We were greatly benefited by his 


guidance and help. His sudden 


demise is a great loss to us. In personal life Mr. Albal was simple and of 


helpful nature. 


We express our 
bereaved family. 


condolences and 


sympathies to the members of the 


MAY HIS SOUL REST IN PEACE 





ce eed “PROSPECTS OF LEGAL AID” 
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“What does it profit a poor and igno- 
rant man that he is equal to his strong 
antagonist before the law if there is 
no one to inform him what the law is? 
Or that the courts are open to him on 
the same terms as to all other persons 
when he has not the wherewithal to 
pay the admission fee?”1 

The twin objectives of legal aid ap- 
parently are: first, to promote the 
knowledge of law among the indigent 
and, secondly, to provide them equal 
access to courts. The rule of equality 
before the law and equal protection of 
laws would only remain constitutional 
shibboleth if a person cannot secure 
legal protection because he is poor. So 
conceived, legal aid becomes an in- 
tegral part of the war on poverty. No 
society can remain half-poor and half- 
rich any more than a nation can re- 
main half-slave and half-free. Islands 
of prosperity cannot survive in an ocean 
of poverty. Legal, aid offers a chal- 
lenging opportunity to a society to re- 
dress grievances of the poor and there- 
by lay the foundations of an endurable 
rule of law. We cannot, for sure, 
build a foundation of. rule of law on 
mass ignorance of law. 


Critics and sceptics of legal aid will 
consequently realise that legal aid is 
not subversive of rule of law but a con- 
traire a foundation for its survival. 

Few probably would, therefore, ques- 
tion to-day the imperative need for 
legal aid services. But the critical 
questions are: 

(i) what type of legal aid 
afford in India in the 
situation; and 

(ii) how do we go about in imple- 
menting it? 


can we 
present day 


*Honorary Professor, V. R. Law Col- 
lege, Nellore; Advocate, High Court 
of Karnataka, Bangalore. In the pre- 
paration of this paper, I received as- 
sistance from Mrs, Leela Nawaz, Gov- 
ernment Advocate in charge of Legal 
Aid Centre for Women and Children 
(Ulsoor Division), Bangalore. 

1. William R. Vance, “The Historical 
Background: of the Legal Aid Move- 
ment,”, Annals of the American Aca- 
demy of Political and Social Science 
(March 1926). p. 13. 
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These are truly hard questions which 
call for a thorough investigation, study 
and well-thought out answers. No 
generalisations or moralising would be 
of avail, First ofall, the man-power and 
financial resources necessary for ` an 
effective Legal Aid Programme have to 
be identified, Secondly. the impediments 
must be discovered, And finally, reme- 
dies that are practicable must be sug- 
gested. Otherwise a noble cause would 
suffer. Worse still, a golden opportu- 
nity for ushering in a true rule of law 
would be lost. 

It is proposed in this paper to con- 
sider three aspects: first, the state of 
legal aid in England, The United 
States and the Soviet Union; secondly, 


the state of legal aid in India; and 
finally, impediments to and remedies 
thereof. 


II. THE SYSTEM OF LEGAL AID 
OVERSEAS 

(a) In England: 

The history of legal aid movement 
in England can be traced to the reign 
of Henry VII when a Statute entitled, 
“A Means to help and speed poor per- 
sons in their suits” was enacted as_ 
early as 1494. It enacted that every 
person having a cause of action within 
the Realm should be granted the neces- 
sary help without payment and that 
the clerks, counsel and attorneys in- 
volved should provide it without re- 
ward. This system of Legal Aid which 
took formal shape in the reign of 
Henry VII came to be known as the 
procedure in forma pauperis. But this 
procedure was confined in England to 
superior courts. Consequently, we can- 
not, in fairness, liken the Henry VII 
statute to a modern enactment on the 
subject, welcome as it is. The British 
did not enact a legal aid statute until 
1949 when the British Parliament pass- 
ed the Legal Aid and Advice Act in 
1949 with the object of making Legal 
Aid readily available to all persons 
provided, of course, they satisfy the 
means test. The 1949 legislation was 
later supplemented by the Legal Ad- 
vice and Assistance Act of 1972. Asa 
consequence, no longer does one in 
England suffer for want of finances to 
secure competent legal advice or ac- 
cess to courts of law. To date, in 
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terms of organization, the British Legal 
Aid System involves a staff of about 
1,400 personnel drawing, in addition, 
upon the services of one-fifth of the 
practising Solicitors and a majority of 
all practising Barristers.2 


We may conclude this section with 
the observation that in recent years 
aid has been obtained in half of the 
more serious civil cases in English 
courts.3 


(b) In the United States: 


Any description of the operation of 
Legal Aid in the United States must 
necessarily take into account the plura- 
listic nature of its polity, society and 
law. The United States is a federal 
government, its society is White and 
Black and its law is a mix of common 
and civil law. Besides, the nation it- 
self is one of immigrants from diffe- 
rent nationalities, the English, Irish, 
German, French, Italian, Scandinavian, 
Polish, White Russian and others, not 
to speak of Afro-Americans. The his- 
tory of Legal Aid has inevitably been 
influenced by a variety of factors and 
circumstances that we cannot go into 
any more detail than is necessary for 
the purpose of a coherent narrative of 
its operation. 


In the United States, Legal Aid in 
the limited sense of free counsel, was 
first confined to criminal cases, ex- 
cluding thereby aid in civil disputes, 
partly for constitutional reasons. How- 
ever, recent federal constitutional 
developments have extended the right 
to counsel to State courts, where the 
bulk of criminal trials oecur. Nonethe- 
less, the system was not above re- 
proach. Critics have attacked the poor 
quality of defence due to lawyers who 
were not adequately compensated for 
their services. This deficiency was 
sought to be removed by the Criminal 
Justice Act of 1964 (applicable to fede- 
ral courts) which fixed a $10 per hour 
for the time spent out of court, $15 
per hour for court-time, subject to a 
maximum of $300 for a misdemeanour 
case and $500 for a felony case. This 
fee was subjected to criticism, as the 
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2. For. details, see Seton Pollock, The 
English Legal System, @rient 
Longman, Madras, 1974), 

3. Ibid, 
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rates were low by American standards.4 
Legal aid in civil cases presents a 
similar chiaroscuro picture. Before the 
Economic Opportunity Act of 1964, such 
aid was available through federal and 
State forma pauperis procedures and 
through a variety of State and private 
legal aid agencies. But in forma pau- 
peris proceedings were restricted by 
judges and rarely of use to the poor, 
and legal aid societies were mostly 
charitable agencies, Not that the volun- 
tary work of the latter should be dis- 
counted! What needs emphasizing is 
that the task of legal aid is too big 
for private and voluntary agencies. 
Having realised it, the Economic Op- 
portunity Act made funds available 
for a national legal services programme. 
These funds were principally employed 
in establishing “neighbourhood law 
Offices” throughout the United States, 
managed by salaried full-time lawyers 
and providing both assistance in litiga- 
tion and legal advice. These offices 
provide aid on a radically new basis 
that stresses decentralization, geographi- 
cal dispersion into poor communities, 
integration with the life of the sur- 
rounding neighbourhood, and assistance 
on political, economic as well as legal 
problems. As a commentator pointed 
out, the neighbourhood lawyers were 
expected to become part of the poor 
communities in which they worked, to 
become known to the members of the 
community, to learn to understand 
their problems, and, above all, to gain 
their trust. The same | commentator 
said that the neighbourhood lawyer was 
not only to fight an eviction notice but 
to help find alternative housing, not 
only to contest a decision of welfare 
officials but to help find employment. 
The neighbourhood lawyer was expect- 
ed to understand that the reluctance 
of the poor to seek legal help and to 
assume the responsibilities of normal 
clients was simply part of the cycle of 
poverty itself. This reluctance was to 
be fought by locating offices in easily 
accessible places, keeping them open at 
convenient hours, minimizing formality, 
and gaining the confidence of the com- 
munity. By gaining community confi- 
4. Maurice Cappelletti and James Gord- 
ley, Legal Aid: Modern Times and 
Variations’, Stanford Law Review, 
Vol. 24 (1971-72), pp. 347 to 386, 
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dence the lawyer would perform the 
function of enlightening the poor of 
their legal rights and duties.(5) The 
United States took a further major step 
in 1974 when, after a bitter three 
year legislative battle it passed a law 
creating an independent - government- 
financed corporation to administer Civil 
legal aid services. This statute now 
places legal aid on a firm legal founda- 
tion enabling every person to have 
equal access to the courts and other 
institutions. 


The American approach as exempli- 
fied by the neighbourhood lawyer is 
apparently different from the English. 
Whereas the English approach’ is based 
upon the premise that the access of 
law and courts should not be affected 
by the condition of affluence or pover- 
ty of a person, the American ap- 
proach is in the main predicated upon 
larger considerations, that of attack on 
poverty and rational planning of the 
resources of the nation. 

(c) The Soviet Union: 

In the Soviet Union, Legal Aid Sys- 
tem a’ la Anglais or Americaine does 
not exist. The Soviet Legal System 
which is based upon the Marxist-Leni- 
nist doctrine of classless society hardly 
needs a system of legal aid obtaining 
in the Western World.- In the Soviet 
Union, all are not only equal before 
the law, as they are in England and 
the United States, but are endowed 
with equal means and opportunities to 
redress their legal grievances. In a 
society where private property is for 
all intents and purposes abolished, the 
need for legal aid of the type that is 
available in the West is not necessary. 
Everyone in the Soviet Union, for what 
we know, is entitled to the services of 
a lawyer often of his choice at the 
expense of the State. The legal pro- 
fessidn in the Soviet Union is organized 
on entirely different philosophy and 
principles than in the common law 
countries. We shall not here labour on 
this point any more. 


Thus we see that there are diverse 
approaches to legal aid, no doubt in- 
fluenced by the conditions and circum- 
stances obtaining in a given society, 
No judgment will be offered herein on 
the relative merits of these different 


5. Ibid, 
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approaches, nor a particular model re- 
commended for application in India. 
Whatever model is ultimately chosen 
for India, it must take into considera- 
tion the socio-economic conditions of 
the people for whom the legal aid is 
designed. Foreign models are good only 
in so far as they stimulate ọur think- 
ing for designing a model that suits 
our particular conditions. 


Ill, THE SYSTEM OF LEGAL AID 
IN INDIA 


In India, the need for legal aid was 
no doubt envisaged by the Law Com- 
mission, as early as 1958, when in its 
fourteenth Report, it laid down that: 

OREA equality is the basis of all 
modern systems of jurisprudence and 
administration of justice...... In so far 
as a person is unable to obtain access 
to a court of law for having his 
wrongs redressed or for defending him- 
self against a criminal charge, justice 
becomes unequal and laws which are 
meant for his protection have no mean- 
ing and to that extent fail in their pur- 
pose. Unless some provision is made 
for assisting the poor man for the pay- 
ment of court-fees and lawyer’s fees 
and other incidental costs of litigation, 
he is denied equality in the opportu- 
nity to seek justice.” 

But it was not until 1976 that a com- 


mitment was made by the nation in 
Article 39A of the Constitution thus: 
“The State shall secure that the 


operation of the Legal system promotes 
Justice, on a basis of equal opportu- 
nity, and shall, in particular, provide 
free legal aid, by suitable legislation 
or scheme, or in any other way, to en- 
sure that opportunities for securing 
Justice are not denied to any citizen 
by reason of economic or other dis- 
abilities.” 


The philosophy of legal aid contem- 
plated by Article 39A of the Constitu- 
tion is that there should be equal ac- 
cess to law for the rich and poor alike. 
But this constitutional directive is yet 
to be translated into positive legal 
duty of the State through Parliamen- 
tary legislation. True, some States, for 
example Karnataka, Kerala, Gujarat 
and Tamil Nadu, have initiated State- 
wide legal aid programmes. It may 
be useful to refer, even if briefly, to 
the State programmes in this regard. 
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- (i) Karnataka: mR i 

In 1977, the Government of Karna- 
taka started off with a modest pro- 
gramme of legal aid that extends to 
pre-litigation advice and appointment 
of free counsel in litigious matters, The 
programme operates under the guidance 
and leadership of a Board headed by 
Mr. Justice E. S. Venkataramiah of the 
High Court of Karnataka. Six legal 
advice Centres have been set up in 
pursuance of this programme in the 
City of Bangalore, and 24 such Cen- 
tres will soon be set up in the rest of 
the State. Two of the Bangalore Cen- 
tres are confined to women and child- 
ren. The function of the Centre is 
to give free legal advice to persons 
whose income is below Rs. 5,000/- per 
annum, Additionally, the Board offers 
the services of free counsel in litigious 
matters to persons satisfying the same 
eligibility criterion. The Government 
of Karnataka has sanctioned in the 
first instance a sum of Rs. 10 lakhs for 
providing legal aid and services, and 
an additional sum of Rs. 10 lakhs was 
promised by the Government in case 
the programme became  successful.6 


(ii) Tamil Nadu:7 
The Tamil Nadu scheme of Legal Aid 


is in some respects more modest than 
the one that obtains in Karnataka. For, 


in Tamil Nadu, the aid is in the initial - 


stages confined to legal advice, although 
the programme envisages progressively 
aid being given for prosecuting litiga- 
tion in what are known as “really de- 
serving cases.” The Tamil Nadu scheme 
also differs from the Karnataka scheme 
in regard to the so-called “eligibility 
formula.” It is learnt that advice will 
be free in the case of women and 
members of the Scheduled Castes and 


Scheduled Tribes, and for others a 
6. For the details of the Karnataka 
scheme, see the Report on “Free 


Legal Aid and Advice in Karnataka 
State” submitted to the Seminar on 
the Effective Implementation of Legal 
Aid, held in New Delhi from 9-10 
December, 1978. 

¥. See the Report on Legal Aid and 
Advice Programme of the Tamil Nadu 
State Legal and Advice Board (mime- 
ographed), submitted to the Delhi 
Seminar on the Effective Implemen- 
tation of Legal Aid... 
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small token will be levied which may 
also be waived in deserving cases. 
There is apparently a greater laxity 
and no doubt flexibility’ in the Tamil 
Nadu approach to the potential aid- 
seekers, 

Mr. P. Ramakrishnan, a retired Judge 
ofthe High Court of Madras, heads the 
Tamil Nadu State Legal Aid and Ad- 
vice Board. He is of the view that a 
very large number of problems re: 
legal advice are solved by resort to 


administrative agencies. And that the 
number of problems which requires 
assistance through courts is small and 


out of them those with a prima facie 
chance of success are still fewer. 
(iii) Gujarat : 


The State of Gujarat inaugurated a 
Pilot Project Scheme as early as 15 
November, 1972. Initially, the Scheme 
applied to six taluks, but now it ex- 
tends to the entire State. Under the 
Gujarat Legal Aid Rules, 1972, every 
person whose income is less than Ru- 
pees 2,400/- per annum and who does 
not have property worth more. than 
Rs. 5,000/- is entitled to free legal aid 
for prosecuting his litigation in any 
court or tribunal in the State. Com- 
mittees have been set up at the Taluk, 
District and State level for deciding 
upon the question of whether or not 
legal aid be sanctioned. These com- 
mittees are headed by judicial officers, 
as for example, the State Committee by 
the Chief Justice of Gujarat. Starting 
with a modest sum of Rs. 17,000/- in 
1972-73, it now has a governmental 
sanction of Rs. 1,83,000/-. 8 
(iv) Rajasthan : 


Legal Aid became operational in 
Rajasthan in 1975. The Scheme is now 
governed by the Rajasthan Legal Aid 
Rules, 1976, which have extended aid 
to the entire State. Information about 
the eligibility criterion is not available, 
but other data disclose that there is a 
Legal Aid and Advice Board, headed 
by the Chief Minister of the State, and 
there are also committees at the tehsil, 
sub-division and district levels, The 
State had sanctioned an annual alloca- 
tion of Rs. 5 lakhs during the period 


8. Information from “Gujarat Legal Aid 
Rules, 1972” as contained in the 
papers circulated at the Seminar 
referred to above, IBID, 
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4976-79,- 1 but “the. sum actually . expend- 
éd during the period was Rs. 20,000/- 
im 1976-77, Rs. 50,000/-. in 1977-78 and 
Rs.. 441/- in 1978-79.9 ~- 


‘TV, IMPEDIMENTS AND 
REMEDIAL MEASURES 


No legal aid programme on an. all- 
India scale has, so far, been set up, 
despite the Constitutional mandate. 
State Programmes have been at best 
experimental. It may be argued, that 
it is too premature to analyse the 
factors and causes that impede Legal 
Aid in India and suggest remedial mea- 
sures, There may be some validity to 
this- argument, but our society cannot 
wait until a viable Legal Aid System. 
based upon its own experiences is pro- 
duced. Rather we must learn from the 
lessong of other societies as also from 
our own limited experience, and devise 
ways and means for penedyne the defi- 
ciencies, 


_. It is no doubt tempting to suggest 
fundamental changes in’ substantive 
and procedural ‘law conducive’ to more 
effective Legal Aid Scheme, But such 
an undertaking is beyond the range of 
this paper. We. shall be content with 
pin-pointing the operative 
necessary for a successful programme. 

(i) Perceptions, Sensitivities and a 
entation : 


‘Legal Aid is no longer the vision of 
a starry-eyed idealist. It has come to 
be accepted by the State as the need 
of the day. A country half of whose 
population lives under poverty line can 
ill-afford to put off Legal Aid any more. 
But the critical question is whether 
lawyers, judges and administrators 
have the sensitivity requisite for effec- 
tive implementation of Legal Aid. It is 
not enough that the programme finds 
support from a few idealists of. lawyers, 
judges and bureaucrats. How long’ can 
such individuals sustain their battles! 
Legal profession, noble as it is popu- 
larly held to be, is based upon laissez- 
faire philosophy. -Judges: have been 
‘one-time lawyers. Their perceptions of 
the function of- law do not materially 


3. Data -collected from the paper - of 

` J. P. -Bansal on “Legal Aid- and Ad- 

* vice. with -special reference to Raja- 
-sthan” submitted to ee -reterred ` 
io above. IBID F 
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differ from lawyers, On ‘occasions, we 
have heard: Judges. saying- from -the 
Bench that their function is. but: to ad- 
minister justice, without . being swayed 
by the degree. of poverty or . opulence 
of the parties, True as this may be, 
poverty is a handicap in a. conflict be- 
tween poor and rich parties. Whereas 
a rich client can engage in numerous 
adjournments, the poor client cannot do 
so for reasons of expenses, Similarly, 
the rich can secure both documentary 
and oral evidence, whereas the poor 
cannot do so, once again for reasons of 
expenses. These are empirically verifi- 
able propositions and not a priori state- 
ments, i 


Perceptions of lawyers and judges, 
accordingly, call for a change. Orienta- 
tion programmes for lawyers, and more 
especially for Judges, will help im- 
prove the operative conditions .of an 
effective Legal Aid Programme. Such 
orientation programmes are now a re- 
gular routine of Legal Aid lawyers and 
Judges in the United States and other 
countries. But the orientation program- 
mes must not be stopped with law- 
yers and judges. They must also in- 
clude police, revenue and other. offi- 
.cials who are likely to be an instru- 
ment of the State in the administration 
of justice. 


As Legal Aid constitutes an “integral 
part of administration of justice, it is 
but natural that Judges and administra- 
tors must be sensitized to Legal Aid 
so that they realise that in the battles 
of Court, the poor need ‘special , consi- 
deration and attention. 

- Gi) Structure and Personnel of Legal 
Aid 

Legal Aid Programmes generally op- 
erate on a two-tier system with a po- 
licy-making body responsible for the 
operative conditions and legal aid law- 
yers carrying out day-to-day work in 
Chambers or courts. At the apex of the 
pyramid of policy-making bodies is the 
State Legal Aid and Advice Board 
which is headed either by a Judge (sit- 
ting or retired) or a Chief Minister. At 
the District level, the body is headed 
by either a judicial officer or District 
Collector. So on at the taluk level. Ex- 
perience shows that for the office of 
, Chairmanship of the State Board, a. sit- 
ting Judge known for his humane qua- 
lities, integrity and vision,- is by- far 
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preferable to- either the -Chief Justice 
or Chief Minister. At the district level, 
the. choice should be the District Judge 
Tather- than the’.District Collector or 
the Chairman of.the District Bar Asso- 
ciation. -Similarly, at the taluk - level 
the choice should be the. judicial. officer 
rather “than the Bat Association Chair- 
man. - 


The second Her is no ‘less arent 
Absolute care must be taken in the 
choice of personnel for Legal Aid Cen- 
tres and the Legal Aid Panel, The 
‘Legal Aid.is no band wagon for ` care- 
erists and opportunists. Rather it should 
involve persons who are imbued with 
humanitarian zeal and crusading spirit 
for Legal Aid movement. Such persons 
are: available in our society. Only their 
services must be requisitioned on terms 
that are honourable to them. 


(iii) Funds.: ; 

Tt is a truism to say that. funds con- 
stitute an essential component of an ef- 
fective system of Legal Aid. But it is 
necessary to emphasize ‘this, as: its im- 
portance is _not adequately realised by 


those who ‘wield the fiscal powers, The - 


services of competent ‘lawyers for the 
Programme cannot be... secured unless 
adequate payments are _ made. Legal 
Aid must compete ‘with “lawyering.” 
The State must find the necessary 
funds “to do ‘so.. Inadequate compensa- 
fon ‘or ‘payment nót made in time may 


result -in ‘depriving the Legal- Aid’. Pro-. 


grainme of the ‘kind of -personnel’ that 
have ‘the- competence and heart to‘ man 
- fts agenda. 


. Litigation is by. n no: „means . an mae 


sive proposition in India. Court-fees, 
charges‘ of typing, clerical. expenses, ob- 
taining. certified copies of orders, judg- 
ments, and other incidentals. make liti- 
gation expensive, | even, when free coun- 
sel is. provided. So long these expenses 
are not covered by the Programme, 
there is little prospect for advance. of 
Legal Aid. Scheme.. No poor client _ ‘can 
be expected to find.the means to buy 
these -ancillaries. A good cause may be 
lost because of want ofa few rupees! 


- The fiscal’ grants so far sanctioned by - 


the State Governments: are. by -no 
‘means adequate to the tasks of - Legal 


. Aid, Surprising, ‘however, it‘is that in. 


some States ‘in “India the sanctioned 
rants had not been fully. utilized!’ 
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_ and. Legal Aid 


‘countenanced in 


, large 
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-.(iv) Eligibility Test: . 
- Understandably the ` Pane “test 
in’ India: varies from’ State State, . 


ranging from Rs. 2,400 to Rs. ain an- 
nual income. But the. above eligibility 
test in a. nation whose per capita income 
ig no more: than Rs. 600 per annum 
is far from sensible, ‘Besides, the eligi- 
bility criterion’ marked by méans_ test 
arising 
from marital relations, untouchability, 
minority safeguards etc, Consequently, 
there must be flexibility and discretion 
exercised. by the Legal Aid Committees 
lawyers in rendering 
their services in cases that fail‘ to satis- 
fy the “means” formula’ underlying “the 
eligibility test. A hard case must not be 
allowed to make bad law 


(v) Corruption : 


- Corruption has bedevilled our’ society. 
A ‘national leader of India who is no 
more with us said not too long ago 
that corruption is his -enemy number 
one. Other political leaders ‘of contem- 
porary times have also echoed the same 


, theme. While. probably corruption > does 


not mar- our judictal . sanctums, ‘some 
form: of “incentives” _or “gratis” . ds 
the ...administrative 
personnel of judicial system. . How to 
deal with this problem? Legal Aid law- 
yers do not possess of the Same means 


as other lawyers for expediting the 
movement of papers, briefs and cases. 
-What can be done in this regard?. We 


cannot raise our’ hands in helplessness 
saying that.. corruption is much too 
a problem for. the Legal Aid 
movement. Something’ should ‘be donë 
to ‘see’ that. citadels of Justice are not 
tarnished, much less the case of the 
poor is: lost, because he or she- cannot © 
grease the palm ‘of an administrative 
official. This-is a matter for considera- 
tion by all concerned ‘in. the administra: 


„tion of. justice. 


. (vi) Legal Literacy : 


Many a good cause is lost- because oË 
illiteracy- of law. Ignorance of.. law is 
no excuse! So says a maxim of law! 
But many in India neither know- : how 
to read and write, much less the law 
of the land embodied in ‘statutes and 
precedents ` that are hard of comprehen- 
sion. Think of the Keshvananda Bharati 
ease AIR 1973 SC 1461 in this connec- 
tion! So time is -ripe for: legal 
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‘literacy. .and ‘enlightenment of the clés, letters to the Editor, -particularly 
poor of-.:their . rights ` . and.: duties. in language newspapers, and radio «talks 


Legal Aid Programme must educate ‘the 
poor people :.of. India ` for - whom the 
movement: is essentially `` ‘meant ` as’: to 
the nature of their rights,’ ‘alike’ respon- 
sibilities. Test cases are one way” of not 


only educating tthe public but ventilat- 


ing their grievances.’ Publication of ‘arti- 


> 


-re also a useful means of communica- 
tion. No effort must be spared to. edu- 
cate and enlighten our. citizenry of their 
rights and duties so that they may 
contribute “to the building up of the 
foundations of a true. noe Law - in 
India... 
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“INDIAN JUDICIARY & BANKERS. 


(LEADING CASES ON COMMERCIAL 
AND BANKING LAW) by A. J. Pandya 
M.A., LL.B. Advocate, Supreme Court, 
1978 Edition; published by C. Jamna- 
das & Co., Law Publishers, Relief 
Road, Ahmedabad. Pages Bii plus: oe 
Price Rs. 40, 


This is not a treatise on “Commercial 
law in India in general or on any enact- 
ment in particular. It is.a ` book which 
deals with over 200 leading“cases decided 
by different High Courts and by the 
Supreme Court on the various ` facts of 
“Law Merchant” as the” same came _ be- 
fore the Courts, ` ` 


The leading- cases have been placed 
under three suitable Chapters (1) Rela- 
tion of Banker and customer .(2) Cases 
arising under Negotiable Instruments and 
(3) Under other Acts such as Contract 
Act, Companies Act etc., De ig 

Last leading case has bean very ` care- 
fully precised. Facts and Law have been 
put in a nutshell after having separated 
them -from .all non~essentials.. At ‘the 
end of -the Chapter, a re’sume’ conden- 
ses the case. still further in a few lines, 
which is going to be a-rare facility to 
the students who are to be a 
section of its users. -~ | 

In fact legal study with Case. Law 
study, a method developed in the United 
States of America is mostly unknown in 
India, This book.is an attempt in. that 
direction, 

..This book has: been... blessed. with a 
forëwotd .by Hon'ble: Shri B. J. - Divan; 
Chief Justice, Gujarat. 


The students . desiring to appear at- 
various Banking examinations: as also: 


those doing LL.M. in Banking Laws or 
such as desire to be successful at the 
M.Com. or C.-A. examinations wil] find 


this.book very handy and' extremely. 


i >- _:-RD.B, 
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“SUPREME COURT, ‘PRACTICE’ AND 
PROCEDURE”. by Shri B. R. Agar- 
wala, M.A., LL.B., Bar-at-law, ‘Advo- 
cate ‘Supreme Court, 3rd Edition pub- 

- lished in 1978 by M/s. N. M. Tripathi 
(P) Ltd. Pages xxtv-+-478. Price Rs. 76. 
This book is blessed with a fore- 

word by Y. V.. Chandrachud, Hon’ble 

Chief Justice of India 
“Supreme Court”? .came into existence 

on 28-1-1950 just- two. dayg after our Con- 

stitution was established. Prior to that 
there were laws and there | were courts 
through which laws were interpreted 
and justice was dispensed. But’ the juris- 
diction of those. Courts was.not so ex- 
tensive .as that of today’s Supreme. Court. 


With new responsibilities, the Sup- 
reme Court had to frame its own pro- 
cedural Rules for its smooth, efficient 
‘and expeditious working. The Rules were 
im due’ course amended and. added -to,. as 
and when, `- their aac were 
noticed. `.. 


` A consolidated bask on iie updated 
rules with judicial pronouncements and 
authoritative -juristic comments was . ‘an 
urgent ‘need of the time. Bar. B, R. Agar- 
wala rose to the occasion and brought 
out the: ist Edition of this book: which 
was-very well serived by the” Bench 
and the ' Bar. us 


. The fact that in a shorts span of a few 
years - this 3rd editidn has been brought 


~ out, is “gloowing aeng to the merits 


of the book. 
The book is divided in three parts, The 


` first one deals with a short history of 


the judicial process in India from the 
time of the advent of East India Com- 
pany (1661) till. 1950 onwards.. The 
second part deals with specific 
procedural rules framed by the 
Supreme Court. under Art. 145, Con- 
stitution. of India. This arrangement has 
enhanced the usefulness of this lucid 


' and laborious work done by the author. 
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Part Til : gives; the -tert of: the Rules as 
amended till June -1978 . and other ex- 

tracts of relevant statutes. 
Every Bar library ag well as every 
advocate will’ need a:copy of this book. 
BD.B. 


“THE SALE OF FLATS”: By Edward F. 
George, LL.B., A. T. L I. Solicitor of 
the Supreme Court and Arthur George, 
Solicitor Supreme Court: Fourth (1978) 
Edition: Published by Sweet & Max- 
‘well, London: Distributed in India by 
N. M: Tripathi Private Ltd. Bombay: 
Pages xxvi and 392 Price £ 11.00. 
Since the publication of the first edition 

of this book in 1957, there has been a 

steady growth in the popularity of this 

book especially in Great Britain. After 

the last edition was published in 1970 

there have been two major ` pieces of 

- legislation and quite a few decisions 

‘directly affecting this subject. The first 


new legislation viz. The Rentcharges ‘Act’ 


1977, while abolishing rentcharges gene- 
rally, has actually strengthened, aed 
the Act terms “estate rentcharges”, 

rentcharges designed for the purpose st 
making management schemes enforce- 
able. The harmful effects resulting from 
the earlier Leasehold Reform Act; 1967, 
which had made it impossible to create 
indestructible. lease hold ‘schemes for the 
future, have “now been redressed by the 
1977 Act, Secondly; the Housing Finance 
Act, 1972, as amended in 1974, has given 
lessees various important rights with re- 
gard to services. The effects of these 
legislative provisions. have been fully 
- considered and dealt with in this fourth 


edition. .There - are new sections 
-on , development - land tax and 
value added tax (VAT.) In conse- 


quence of these | developments, there 
has been a shift of emphasis in this new 
edition. Formerly the approach to the 


Revi ews. 
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subject was from ‘the point of view of: 


a person setting up a flat scheme for 
the first time. “In this new _ edition 
_ while keeping the above aspect in view, 
close regard hag also been paid to the 
schemes which are already established. 
The whole text and the precedents have 
been’ revised and where necessary re- 
written in this new edition, Surveyors, 
estate agents, flat scheme promoters and 
property’ dealers will find this new 
edition a ‘must’ for their eee 5 


A. LBs 


(Gujarat State Tax en- Professions; : 
Trades, Callings and Employmentg Act - 
of 1876 and Rules) with Comments: 
Second Enlarged Edition (1978) with 
Case Law:. By B, -G. Merchant, B.Sc. 

(Hons.) LL.B. Advocate and Prof. Miss 
_Amrapali M. Merchant, M.A., LL B. 

Published by Vora Prakashan, Ahme- 
- dabad. Pages 12 and 196. Price Ru- 

pees 13/-.” 

This second edition of this book has 
come out within a period of about two 
years since the publication of ‘its - first 
edition in 1976 soon after the promulga- 
tion of the Gujarat State Tax on Profes- 
sions, Trades, Callings and -Employments . 
Act, 1976- (11 of 1976), During this period, 
the principal Act has been. amended 
twice, once: in August 1977 by Gujarat 
Act No. 17 of 1977 and again in April. 
1978 by Gujarat Act No, 20 of 1978. The. 
Text of both ‘these amending Acts to- 
gether with the objects and reasons have.. 
been reproduced in this book. The am- 
endments made by these two amending | 
Acts have also been incorporated in the 
text of the principal Act with suitable 
indication for facility of ready reference. ` 
This, would also help readers to” under- 
starid the position of law at any parti- 
cular point of time. Explanatory notes 
on both these amendment Acts have also 


- been ‘included in this book. 


‘The power of the State to levy the tax 
ig derived from -thé provisions of Arti- 
cle 276 of the Constitution of India. Ac- 
cording to this provision, the maximum 
tax payable by a person- is Rs, 250 per 
annum, The State has therefore to ‘levy 
tax only within this limit. Despite this 
limitation the Act hag great potentiali- 
ties for. EEPE the revenues of 
the State. j . 

-The book TE a detailed section 
by section commentary on the pnpa 
Act (Gujarat Act No. 11 of 1976)” 
gether with important case law on the 
various’ topics covered by the Act. The 
authors have also included in the ` ap- 
pendix to this book, extracts from’ dif- 
ferent’ Acts (including Art. 276 of the 
Constitution‘ mentiomed above) ‘which 
have been referred to'in the principal. 
Act, A full and up-to-date text of the- 
Gujarat State Tax on Professions, Trades, 
Callings and Employment Rules; : 1978 .. 
and the amendments: made thereto con--: 
sequential to the Amendment. Act- of - 
1978 have been included in‘ this- -book..-. 


There can be no doubt that- this boek- , 


is extremely useful for all those who are- 


19785: 


concerned: with the: levy ‘or’ ‘incidence of 
ad tax ‘on: ipie, DE F 
Jee! -U; S D. 


“AN INTRODUCTION TO THE LAW OF 
-CREDIT AND SECURITY”: by A. G. 
Guest De Barrister, .Gray’s Inn., 
Professor of English Law; University 
of London, Reader in Common Law 


to the Council of Legal Education and 


Eva Z. Lomnicka, M.A., LL.B. Barris- 
ter; Middle Temple, Lecturer in Laws, 
King’s College London; Ist Edition 
published in 1978 by Sweet and Max- 


well London: (available in India . with. 


N. M. Tripathi (Pvt.) Ltd., Bombay). 


Pages xliii+382. Price £ 8.85 Net, in 


U. K. only. 

An entirely new concept in borrowing 
and lending was introduced `` in 
when Consumer Credit Act 1974 was 
placed on the Statute Book in U. K., It 
Tepeals various Pawn-brokers Acts 
(1872-1980), Money-lenders Act (1900 to 
1927), Hire-Purchase Act, 1967. 

' Draftameh in drafting the Act have 
introduced an entirely new terminology 

todeal withthe wideranging and com- 
plicated subject-matter. This has made 
the subject-matter rather - : difficult to 
comprehend. 

The authors have striven. very hard 
to bring the provisions of this. new law 
within the compass of comprehension of 
students who have to study it. No doubt 
they have succeeded to a large extent. 

Until India enacts a similar statute 


this book will have library -value, where - 


it is bound to be useful for our tomor- 
row’s need. 
B.D.B. 


` 


“GUIDELINES . OF HANDWRITING 
EXAMINATION” by: Shri A. R. 
Samajdar I.P.S. - Retd. Examiner of 
Questioned Documents,. Ist Edition 
published by the author 
Pages 94. Price Rs, 20. 
Handwriting examination for purposes 

of detecting identity or forgery has now 

assumed. immense proportions as a science 
and even as a profession. 

Opinions of Handwriting Experts are 
now accepted in. Courts with some. de- 
gree of mathematical certainty, of course 
consistent.. with the human equations -of 
the: writer of questioned document, the 
expert 
decides. .- 
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Journal 657 


:Large volumes. on- the ` precepts.’ and ` 
Technics on ‘Handwriting ..- identification”: 
have been written by authors overseas 
and also by some _ in. India Compared 


.to. those large treatises, this little book. 


of less than a hundred pages makes no 
pretence to substitute them. As the 
title shows it only gives. the guidelines 


. and that is exactly where the book is - 


going to serve its purpose, 


When two experts appearing “on 
opposite sides give two different opin- 
ions with plausible reasons to support 
each of them, a party, its advocate and 
the Judge get confused and truth runs 
away farther and faster. With these 
‘guidelines’ they will know where the 
truth lies—Where the grain of truth is 
amongst the chaff of technical jargon. 


Shri. Samajdar. is not only . a Police 
Officer but has the added advantage of 
getting. educated in the science of ‘Exa- 
mination of questioned document’. The 
advantage of discipline ingrained, in a 
police officer ig sufficiently. reflected in 
this book where precision is noticed in 
all the statements made in the book. 

A useful book. 

B.D.B. 


“COUNCIL HOUSING” (MODERN 
LEGAL STUDIES SERIES) by . David 
C. Hoath, LL.B., Solicitor of the Sup- 
reme Court, Lecturer in. Law at the 

` University of Sheffield; Published in 

. 1978 by Sweet & Maxwell Ltd. Lon- 
don. Distributors in India— N. M. Tri- 
pathi Private Ltd. Bombay and East- 
ern Law: House Private Ltd; Calcutta; 
Pages i to xix and 169. Price £ 2.50. 


This book discusses the law and prac- 
tice relating to Council Housing, largely 
from the point of view of the tenant 
and potential tenant rather than of the 
local authority, It is estimated that about 


| one-third of the households in England 


and Wales now live in Council: houses 
and the decline in the privately rented 
sector is not likely to be halted in the 
foreseeable future, Naturally, therefore, 
the publicly rented sector is. becoming 
increasingly important for those who are 
unable or unwilling to become: owner- 
occupiers. ‘The book clearly brings out 
that the position of the Council -tenant 
ig far from being one of exclusive depen- 
dence upon the administrative decisions 
taken by the local authority’s housing 
department, and that there is a coherent 


- body. of law relevant. to a judicial seru- 
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tiny of the rectitude of a Housing au- 
thority’s actions, 


“The author ‘hag dealt with the whole 
gamut of Council housing issues, taking 
` into account social “and -political consi- 
derations. Confusion in eviction law 
has also been analysed, Relevant case 
law’ hag been interwoven into the text, 
along with innumerable departmental 
circulars and reports, 


~ This illuminating book will prove a 
boon not only to professional advisers, 
consumers and students but also to citi- 
gens’ advice bureaux, practising lawyers, 
legal advice centres ‘and social work 
agencies, : 
' ; U.S.D. 


“MOTOR VEHICLES MANUAL IN MA- 
HARASHTRA AND | GUJARAT” by 
Shri K. L. Sethi, Advocate, 2nd Edi- 


tion published in 1978: by M/s. United. 


Law Publishers, 87 Itwaria Bazar In- 
dore (M. P.) . Pages xvi+435, Price 
Rs. 60. - i 


This book is: a compilation of the 
Motor Vehicles Act as amended from 
time. to time as also Notifications there- 
under with no case law or comments. 
This forms Group-I of the book. 


In group-II the author has “compiled 
the other related.enactments such as 
Taxation Acts and Rules under the sta- 
tutes. In this part the author has -given 
some comments .with. case law. .. 

‘The advantage of this.. compilation is 
that a reader in Maharashtra . and Guja- 
rat gets to. know all: about - the’ Motor 

. Vehicles Act, cognate enactments and 
Rules in one book. The book has also 
a good subject index which would make 
matters easy for reference. 

` B.D.B. 





THE AGRICULTURAL LAND UNDER 
CONSTITUTION by G. R. Subbara- 
yan, Advocate, High Court of Andhra 
Pradesh; Published by Asia Law House, 
Opp. High Court, Hyderabad-2; Pages 
xvi-216; Price Rs, 25.00. . 


A scientific study into the genesis of 
farmer’s rights in agricultural land is 
very essential for a proper understanding: 
of the intricate problems relating to 
agricultural land. The author in this 
book has endeavoured:to deal with the 
basic questions relating to. agricultural 
land. This book discusses in depth 
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A.I-R. 
the concept of ‘basic structure’ or 
the ‘essential featurés’ of ‘the Con- 
stitution as pointed in Kesavanand’s 


case and as explained in Sah Indira 
Gandhi’s case, - 


The Constitiufional (Forty-Fifth Am= 


endment) Bill -1978 sought to delete the 
property right. from the chapter on 
Fundamental Rights; but not the right 
granted to the small farmers under the 





2nd Proviso to Art. 31-A (1). This and: 


all other relevant amendments are dis- 
cussed in detail at appropriate places in 
this book. 


Adequate attention has been given in 
this book to the different concepts, which 
have developed through the ages, in 


respect of the rights in agricultural:land. . 


Apart from the usual features e.g. List 


_ of cases, Index etc., this book also gives 


in the end a glossary of words of com- ' 


mon use in different regions, This has 
increased the utility of the book. This 
book will be a good guide to the judges, 
the lawyers and the law students. å 

: : S.S.G. 


K. K.. MATHEW ON DEMOCRACY, 


EQUALITY AND FREEDOM. Edited 


by Upendra Baxi, Professor of law, 
University of Delhi with a Foreword 
by the Hon’ble Mr. Justice Y. V. 
Chandrachud C. J. of India, Publish- 
ed by Eastern Book Company, 34 Lal- 
bagh, Lucknow, 1978. Pages eer 
364. Price Rs, 75. 


This book is. a very fime Salleetion of 
addresses and essays by and excerpts 
from judicial opinions -- 


of, Mr. Justice .- 


Mathew, who was a Judge of the Sup-. 


reme Court of India from’ Oct. 4, 1971 
to Jan. 3, 1976 on which day he retired. 
His distinguished judicial career began 
with his. elevation to the Kerala High 


Court in Jume 1962. The life of Mathew . 


J. exhibits a life of one who is dedicat- 
ed to law and justice. He has.made a 
substantial contribution to the growth. of 
law and legal thought by his writings, 
despite the heavy demand on his time by 
his judicial work. | 


- The nucleus of the book is democracy, 
equality amd freedom‘in the context of 
judicial process ‘in India. The reading of 


the book encourages one to think afresh. 


and have a proper diréction to such 
thinking in the field of political science, 
sociology and comparative jurisprudence. 
In his addresses and essays incorporated 
in this book Mathew J. has given. ample 
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thought provoking material to. the read- , 
ers. The book is in -seven parts each 
covering a separate subject; in the fol- 
lowing order: (1) Democracy and. Judi- 
cial Review .(2) The Welfare State, 
Rule of Law and ~-Natural’ Justice 
(3) Fundamental Rights and < Distribu- 
tive Justice (4) The Right to Property- 
(5) Freedom of Speech (6) Democracy 
and Equality (7) Equality. The excerpts 
from notable opinions cover twelve 
famous cases, 


A reading of the book, provides an ` 


intellectual feast and a healthy stimu- 
lation to every intelligent person’s 
thinking. Lawyers and all those who are 
concerned with the study of democracy, 
equality and freedom should have this 
book in their p dibrary, f 
LEK. 


` SELECTED WRITINGS: by Otto Kahn 
Freund, published under the auspices 
_of “The Modern Law Review” by M/s. 
Stevens & Sons London (available im 
India with M/s. Eastern Law House 
(P.) Ltd, Calcutta). Ist Edition publish- 
ed in 1978; xv+-381 Pages, Price Ru- 
pees 162, 


Sir Otto Kahn-Freund is a widely known 
scholar in the field of law in Britain, He 
has been off and on writing on legal 
matters in various British Legal Journals. 
This book is a compilation of ‘those 
essays, after bringing his observations 
up-to-date wherever it wag found neces- 
sary. ages y A ey ` : 

Essays in each section’ are master- 
pieces of legal wisdom made easy to be 
grasped even by a common man, The 
way the author has handled the subject 


makes ‘it: not” only delightful but | ‘also 
illuminating reading. . 
For us in India Section ‘A', on-‘Labour 


‘Law’ and Section ‘E’ on ‘Legal Educa- 
tion’ are of great value to understand the 
‘nature of the problems outside India, 
the process of tackling them and me- 
thods of resolving the- same. : 
Apart from. law being a profession it 
is also a subject for the training of the 
mind, It is a social science and its teach- 
ing contributes to the ‘fofmation’ of a 
gentleman. | This aspect of Legal Educa- 
tion is beautifully. explained and illu- 


strated in the Chapter on ‘Legal Educa- 


tion’ in Section ‘E. 

Other sections ‘though not of ‘aeons uss 
in India make an -excellent . ee -and 
useful education. _ 


BP ae 
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- The book-is. unique in its own way 
and is. a piece of legal literature-no one 
should miss, . 

- i B.D.B. 
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“INDIAN CONSTITUTIONAL LAW” by 
M.. P.. Jain, LL.M. (Delhi); J.S.D. 
(Yale) Professor of Law, Faculty of 
Law, University of Delhi: Third (1978) 
Edition. Published by N. M. Tripathi 
Pvt. Ltd. Bombay. Pages i to xl and 
159. Price Rs. 60. 


This is perhaps, the most popular text 
book available on Indian Constitutional 
Law. The first ‘edition of this . book 
which appeared in 1962 had received a 
gratifying response from the students 
and the scholars with the result that the 
second edition of the book had to be 
published in 1970 and the fact that a 
reprint of the second edition had to be ~ 
taken out in 1974 is indicative of the 
growing demand and popularity of the 
book. In this third (1978) edition, which 
purports to expound the law as it stood 
at the end of June 1978, the author has 
added a lot of new material with a view 
to incorporating the numerous and rapid 
changes that have taken place in the 
area of constitutional law since’ the 
publication of the last edition which 
had taken notice of only twentythree 
amendments to the Constitution. A lucid 
and illuminating discussion of all the 


“amendments made so far (till June 78) 


may be found in Chapter 32 of this book. 
An annexure has been added at the end 
of this book to bring the text published 
earlier up-to-date till the cut off date. 


' Constitutional law is constantly in the 
process of development. In the fitness of 
things, therefore a book on Constitu- 
tional Law has necessarily to keep pace 
with- time. This requirement has been 
amply fulfilled by this book. It explains 
the principles of Indian Constitutional 
Law clearly, succinctly and in a con- 
nected and compact form using the case 


. law as the source material. This method 


of presentation is more apt to meet the 
needs of the students than the commen- 
tory-stylé books available on constitu- 
tional law. It does mot-deal with the 
Articles of the Constitution one by one 
treating each as.a separate. unit by itself 
but gives a coherent and integrated pic- 
ture of the Constitution as a.whole, of 
the inter se relation of the various Arti- 
cles and of the working and practices of 
the governmental machinery. Adequate 
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references -have also ‘been made in’ the 


-book to foréign’ constitutiong’ such as 


those of -U. K, U. S. A, Canada 
and Australia so as to project a com- 
parative perspective of the Indian 
Constitution, Furthermore all the im- 
portant’ and up-to-date case law on the 
varioug topics) has been inter-twined 
with: the elucidation of those topics. 


No wonder, therefore, that this book 
with its elegant style and its comprehen- 
sive tréatment of the subject, has been 
acclaimed as a worthwhile contribution 
to legal literature. Not only the students 
of law and political science but also the 
practising lawyers will find it a reliable 
and useful book on Indian Constitutional 


Law. : 
a US.D. 


WEAVING’S NOTES ON BANKRUPTCY 
IN COUNTY COURTS. Tth Edition, 
Thomas S. Humphreys, edited by Mr. 

. H. C. Collins (formerly Chief Clerk, 
Birmingham County Court), Published 

` by Oyez Publishing Ltd.. Norwich 
Street, London. (Available in India 
from N. M. Tripathi Pvt. Ltd, Bom- 
bay). Pages x4-81. Price £ 4.25. 


This book is a concise and comprehen- 
sive guide to the procedure of bank- 
ruptcy: practice in the county courts. 
The rules and regulations applicable to 
bankruptcy proceedings have been well 
dealt with. All the procedural aspects 
including the ambit of the court’s juris- 
diction have been fully. explained. The 
book gives all the useful forms in ap- 
pendix . and ‘covers-all the.relevant pro- 
visions of the Insolvency Act 1976, The 
book will be a useful guide to the law- 
yers and Judges (as well as the law stu- 
- dents) while dealing with insolvency 
matters, . 

s S&S.G, 


TRE MODERN LAW OF FAMILY PRO- 
VISION: By Jobn G. Ross Martyn, 

- B.A. LL.B. (Cantab), of the: Middle 
Temple and Lincoln’s Inn. Barrister. 
Published by Sweet & Maxwell. Ltd., 
London, Pages xiv+380. Price & 3-00 
Net in U. K, only. 


“This book is based on-The Inheritance 
(Provision for Family and Dependants) 
Act, 1975. The author has consolidated 
and incorporated in this Volume all the 
amendments to the existing Law on the 
subject. The 1975 Act enables certain 
persons’ linked’ to the deceased by ties 


Reviews 





ALK 


of marriage, blood or dependance,” to 
claim and obtain through the intérmédi- ` 
ary of the Court, reasonable provision 
from the estate of the if . the 
will or intestacy does not-make adequate . 
provision for him or her. If the Court 
agrees that reasonable financial, resi- 
dential or other provision hag not been 
made, it will order what it considers 
reasonable provision for the propa 
maintenance of that person wlio, 18 _ens 
titled to it. 


The jurisdiction of the Court and its 
limitation for granting relief to the ap- 
plicants under the Act and the general 
guidelines to which the Court is to have 
regard and the orders which the Court 
can make have been very lucidly ex- 
plained, Similarly the persons who are 
entitled to apply for relief under the 
Act and how they should proceed in the 
matter would find this book a very 
helpful guide, 


. There is very little case law available 
on the Act, and hence. this detailed and 
helpful commentary on a statute which 
lacks ‘judicial interpretation will be most 
welcome to Solicitors, Banks and Coun- 
sel who are concerned with the draft- 
ing of wills and the administration of 
estates. Though the book deals with Eng- 
lish law which. applies to Britons only 
it would be very useful to Indian 
scholars, thinkers and law-makers to 
make a comparative study with our law 
ef succession and the progress and de- 
velopments taking place in progressive 
countrjes in the West. . 


LKK. 


“THE THEORY AND PRACTICE OF 
INCOME-TAX”, by Richard 'A-Toby, 
. Barrister, Published in 1978 by Sweet 
_& Maxwell Ltd. London; Distributed 
in India by N. M. Tripathi Private 
Ltd. Bombay. Pago (1) to (xxiii) and 
210. Price & 13.60. 


This book certainly strikes new: ground 
and is a useful addition to taxation juris- 
prudence, It deals, from a socio-econo- 
mic stand point, with the principles and 
practice of taxation as applied for dif- 
ferent purposes, the meaning and appli- 
cation of double taxation and ‘the: vari- 
ous incentives offered -by . developing 
countries in their desire to attract. from 
developed countries the factors. of -pro~ 
duction needed for promoting .eeonomic. 
growth on the basis of constraints which 
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„Would , avoid . abuse. ,:The .. author 
- WAS ior.: :many years. the: Commissioner 
of the Board of Inland Revenue of the 
"Government of Trinidad and Tobago and 
ater on the Fiscal Adviser. He is an ad 
-hoc adviser to the United Nations on 
Taxation and also Chairman of the Tri- 
nidad & ‘Tobago National Petroleum 
Marketing Company. Thus the wide ex- 
perience gained by the author in taxa- 
tion and fiscal matters and his compre- 
hensive knowledge of tax systems of 
various countries which he acquired in 
‘his role of chief negotiator for the Govt. 
of Trinidad and Tobago with respect to 
double taxation negotiations with various 
‘countries have been clearly reflected in 
this book. The author has analysed with 
a critical’ approach the basic principles 
of English Tax Law. and Practice and 
their modification and application in the 
newly independent Commonwealth 
Country of Trinidad and Tobago. Case 
law on the various topics involved, has 
been cited to explain the legal position. 
Written in an easy-to-understand 
‘gtyle, the book is of interest to the 
general public inasmuch as it provides 
a clear understanding of the subject of 
taxation, the opportunities available 
for tax evasion, tax avoidance and tax 
planning and of how these might be 
accomplished or avoided. It sets out the 
rights, obligations and responsibilities 
of the Government and the. citizen won 
reference to these matters, : - 


This book is indeed an ‘useful addition 
to the law libraries of Revenue Depart- 
‘ments, of Income-tax practitioners and 
students and researchers of tax laws. 
~ ' es U. 


RESHAPING THE CRIMINAL LAW 
(ESSAYS: IN HONOUR OF PROF. 
_ GLANVILLE WILLIAMS) EDITED 
By P. R. Glazebrook, published -: by 
. Stevens & Sons Ltd., 11 New Fetter 
Lane, London, Pages XII-492, Price 
£12.00, available from N. M. Tri- 
pathi Pvt. Ltd., Bombay. 


This notable Festschrift is published 
on the occasion of the retirement of 
Glanville Williams as Professor of 
English Law in the University of Cam- 
bridge. . This is a valuable collection 
of essays. by some of his colleagues and 
friends who are renowned specialists 
in various branches of criminal law 
and procedure. It manifests in some 
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measure; his great. stature. asan- aca- 
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damic. lawyer and the-.wide influence 
he exercised as a-teacher and writer in 
making. great. and enduring contribu- 
` deve- 


member of the Criminal Law Revision 
Committee ever since its establishment 
in 1959 are remarkable, Although .. in 
his writings he demonstrates immense 
legal, ethical and sociological interests, 
it is with the teaching and reform ‘of 
the criminal law that his name is fre- 
quently associated. He is one amongst 
those few who transformed the status 
of criminal law as a subject of aca- 
demic study, The supercilious attitude 
towards this subject is now completely 
vanished. : It ig now recognised as very 
often presenting great intriguing pro- 
blems of social importance. Prof. Glan- 
ville Williams will long be remember- 
ed for- cautioning the society in this 
regard and zealously working towards 
the solution of such problems. This 
festival publication provides captivating 
reading’ materials: for illustrative and 
educating informations in- the branch 
of criminal law.. This book will be of 
immense help to the enthusiastic law 
students and law reformers having 
definite moral, social and legal interests 
towards making of a healthy society. 
The utility. of this book to the legal 
profession. at large cannot be lost sight 
of, X ; - nt at ; 


- 83G. 





BRIGHOUSES SHORT . FORMS ` OF 
WILLS: By Edward F. George, LL.B. 
A.T.LL, and Arthur George, both 
Solicitors of the Supreme Court. 
Tenth Edition. 1978. Published by 
Sweet & Maxwell., London. Distri- 
buted in India by N. M. Tripathi, 

. (ŒŒ) Ltd., Bombay, Pages XV + 232. 
‘Price £ 8.78, 


A will is van instrument which is 
meant to express clearly and accurately 
the. intention, rights and obligations of 
a person in respect of conveyancing 
his moveable and immovable posses- 
sions, Such an instrument is based on 
human feelings, . aspirations, failings and 
achievements, family ties, and desire 
to discharge one’s obligations to society ` 
and certain institutions. in which. one 
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has worked and moved Tt is. the duty 
of a solicitor to draft an intelligent 
will that would - achieve these ends. 
While doing this he has also to see how 
best- he can save his client from vari- 


‘ous ‘Government taxes: within the frame . 


work of. Government rules, 

‘This book contains various forms of 
‘wills required: under -different situa- 
‘tions and needs. The. precedents of 
wills do not in every case contain all 
the provisions’ of a common form 
character which the actual circum- 
stances may require. The authors have 
grouped together such forms so that 
the draftsman can easily find any addi- 
tional provisions he may need ina 
particular’ case. 

That the book -is running into its 8th 
edition in itself shows its popularity 
and usefulness. The book will be 
found of great help by lawyers,’ to 
guide them in drafting wills for their 
clients, 

LE.K. 





DESAI ON THE INDIAN EASEMENTS 
‘. ACT (12TH EDN.) EDITED By Shri 
V. R. Randive, B. A. LL. B. Retd. 
Civil Judge '(S. D.) Published by Vora 
` Prakashan, = Khadia,, Gotini Sheri, 
Ahmedabad-380001. Pages 199, Price 
Rs.-- 13.00. D y pt 
-T: R- Desai’s Commentary on Ease- 

ments Act- has already acquired a dis- 

tinguished place amongst the students 
and -teachers of law. In its twelfth 
and revised edition after long lapse of 

‘time, the editor has not only retained 

_ the . distinctive features of the. original 

author but ‘has also enriched the work 

with his own learning and experience 
as law teacher. Various topics of the 
important statute have been lucidly: and 
exhaustively dealt with with leading 
cases thereon at appropriate places. The 
controversial. topic. such as “way to 
quasi easement” etc., has been discus- 
sed in detail in the light of the latest 
decisions. In the end along with an 
useful index the editor: has also taken 
pains to give_ in appendices, the: sum- 
mary of the. statute ` and all possible 
relevant questions with an outline of 

‘answers thereto. The present edition 

will be highly useful not only to legal 

practitioners but law students - ‘as well. 
Ter SSG, 
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INDIAN CONSTITUTION -TRENDS 
AND ISSUES: (UNDER THE AUS- - 
C PICES' OF: -THE INDAIN LAW 
INSTITUTE, NEW DELHI, ‘EDITED 
_ By Dr. Rajeev Dhavan and Dr. Alice 
Jacob. Published by N. M. Tripathi 
Pvt. Ltd. Pages. XVII-448, Price 
_ Rs. 69.00. 


` This book consists of a ailean of 
papers presented at a Seminar in Nag- 
pur in January, 1978. The purpose of 
the same was to examine recent trends 
and developments in the’ working of 
the Indian Constitution. The Seminar 
highlighted certain significant con- 
stitutional issues of the post-emergency 
period, namely, civil liberties, judicial 
review, amending power and Centre- 
State relations. The papers ‘in _ this 
volume present an incisive analysis of 
these issues. Inaugurated “by the Chief 
Justice of India, the Seminar was both 
of academic interest and practical value. 
This volume apart from giving table of 
cases in the beginning, gives an useful 
bibliograhy and index in the end. This 
volume will be highly useful to the 
political as well as - constitutional thin- 
kers. Its utility to-the legal profession 
as well as to the.. legal education is 
immense, 7 STATA AA i ai 
. ' $.S.G, 
“THE DOMESTIC: PROCEEDINGS AND 
` MAGISTRATES’ -COURTS ‘ACT, 1978.” 
In the “Current Law Statutes Re- 
prints” -series . with . annotations. by 
M.D.A. Freeman,. LL.M., - Barrister, 
`- Lecturer in Law at University Col-- 
lege London; Ist Edition published in 
1978 by M/s. Sweet & Maxwell, Lon- 
don (available in India’ with M/s 
N. M. Tripatbi Pvt. Lid. Bombay). 
Pages 102, Price £ 2.20. i 


“Domestic hooliganism” . or “wife 
beating”. was not prevalent only 
‘amorigst’ orientals.. It was very. much 
in evidence in the west also. 


To make society progressive at least 
stable was the ideal aimed at all over 
in the world of civilized people. To do 
this, peace had to be established in the 
family, respect for each other’ amongst 
the spouses had to be assured and 
that children of the family were well 
eared for had to be ensured, ~ 

' Social reforms involved education and 


‘when education failed, State had ito 
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step in with laws. enacted for this pur- 
pose. This process started: in Britain 
over a century ago - when Matrimonial 
Causes Act was passed in 1878 and the 
last in the list is thé present ‘The 
Domestic Proceedings and. Mortinte 
Courts Act, 1978.” 


The author ìn his introduction to 
the book has observed, “The 1978 Act 
can therefore only be seen as a stop- 
gap, a half measure, a clumsy attempt 
to assimilate that which is not assimi- 
lable, the straight jacket of new sub- 
stance within old form”. As people so 
often do, even legislatures learn 
through experience, corre¢t and’ over- 
come difficulties noticed, by passing 
-new or by amending old legislations. 
This statute is an. attempt in that 
direction, 


‘In any case the annotator Mr. Free- 
man, has taken immense pains in writ- 
ing this book with excellent, pithy 
comments, on éach section — section 
by section, clause a clause and word 
by word. - 


When the Act is fully implemented 
this book is going to be a beacon light 
to Courts,. Lawyers and litigants. The 
rights of each spouse, each child and 
their duties are clearly stated, 


“Maintenance” is - now: called “finan- 
cial provision”. “Adultery” is no longer 
an absolute bar to claim maintenance 
under this Act. : 

The statute and ‘the. commentary 
make an excellent. reading about’ the 
history of social development in Eng- 
land while the commenta are iHu- 
minating. | : 

We in India can use this book for 





interpreting “Hindu Marriage Act 
Hindu Adoptions and Maintenance Act.” 

B.D.B, 
“HOUSING; SECURITY AND RENT. 


CONTROL” IN THE SERIES “SO- 
CIAL WORK AND LAW” By Mr. 
Andrew Arden LL.B. ‘Barrister, Pub- 
lished in 1978 by ‘Sweet’ and Max- 
` well, London. Pages XW + 231, 
Price £ 3.35 (Distributed in India by 
N. M. Tripathi Œ.) Ltd.) 


With the rush to urban areas and 
increase in population,- the need for 
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‘law hag done a praiseworthy 
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shelter ‘became. more and more acute. 
The greed and - unethical — landlordism 
almost amounting to blackmailing, re- 
quired the governments to step in to 
protect the interests of the tenants. 


- This book very lucidly starts with 
the fundamentals, and ends with the 
rights, remedies and duties involved 
both in social and legal aspects of the 
ris as they arose in’ ‘United King- 

om. 


It gives a tull picture of the protec- - 


tion given to a tenant against the 
landlord and vice-versa. 
‘It also tells us how. the tenant can 


„harass the landlord and how the land- 


lord can. make the life of the tenant 
miserable, and legislative stopa to get 
quick redress, 


The author who has written exten- 

sively on “housing law” and is a well- 
known . figure in the field of housing 
service 
to the public in general and to the 
lawyers in particular in bringing within 
their grasp the tough “Housing pro- 
blems, difficulties and solutions” in this 
book, - 
' We in India’ kive our own Rent: Laws 
which have been amended from time to’ 
time as our- governments gained ex- 
perience, It would be worthwhile’ to 
compare the steps taken in India with 
those taken in Britain'to tackle similar 
problems, 


= It is a good book on a legal subject 


and a very ‘good book for general 
reading also, i 

: = B.D.B. 
COMMENTARIES ON HIRE PUR- 


"CHASE ACT, 1972 (ACT No. 26 OF 
1972): By Hon’ble Shri Justice D. D. 
Seth, Judge, High Court, - Allahabad, 

“ (now retired). Second Edition, 1979, 

' Revised by T. D. Khurana, Advocate: 

_ Published by Law Publishers Allaha- 
bad Pages’ (i) to (ix) and 653. ‘Price 
Rs. 66. - 


The First ‘Edition of this book 
published in..1973, soon after the 
Purchase Act, (26 of 1972) came into 
farce on ist June 1973. Since then 
there ‘has _ been a phenomenal growth 
in the case law on the subject and 
the revising author has carefully ana- 


was 
Hire 
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lysed and incorporated the new. case 
law. in its proper place. : 
Agreements for hire-purchase are in 
essence Contracts that fall under bail- 
ment. The transaction _ partakes of a 
eontract or bailment with an element 
of sale added to. it, - 
‘In India it was, probably, after 
end the Second War that the concept 
of hire-purchase achieved respectabi- 
lity. Earlier the hire-purchase trans- 


actions were, by and large, looked 
upon as “traps for the extravagant and 
impecunious — mere devices to tempt 


improvident people into buying things 
which they did not want and for which 
at the time, they could not pay”. 
Since then, hire-purchase has steadily 
gained considerable popularity and now 
it has come to stay and has more or 
less become a matter of habit. 


Hire-purchase law differs from coun- 
try to country according to local con- 
ditions; but our Act closely. resembles 
the English- Act of 1938. The author 
has therefore included the leading 
English Cases also in this commentary 
side by side with the Indian case law. 
Besides the Table of Cases, the book 
‘also contains useful Appendices and 


Forms, which add (to the utility of the | 


book, 
U. S.D, 





LAW OF TENANCY IN RAJASTHAN 
. (4TH EDN.) By. Shri P. C. Mathur 

~ and S. C. Mathur, published by San- 
_ tosh Publication available at Raj 
Panchayat Prakashan, Dhamani Mar- 
ket Chaura Rasta, Jaipur. Pages 
XVI + 548, Price Rs. 60/-. 


The law on the Rajasthan Tenancy 
Act has greatly developed and with 
almost complete abolition of the inter- 
mediaries, the right of the actual til- 
lers of the soil have been more or less 
defined and. settled.. This book notices 
. all-the beneficial progressive measures 
introduced in the present Act. from 
time to time. This is an exhaustive 
commentary on the principles of : the 
land tenure giving distinct exposition 
and reflection thereon with the aid of 
more than three thousand cases of 


Supreme Court, High Court and Re-. 


venue ‘Board: at appropriate places. The 
authors'': work is a standard - commen- 


. Reviews. 


‘tary and a great legal treatise dealing 
‘ succinctly and lucidly..the basic prin- 
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ciples of agricultural tenancies. Refe~ 
rence to the old ceiling law as contain- 
ed in Chapt. II-B of Rajasthan Ten- 
ancy Act, 1955 will be highly’ useful 
to lawyers in dealing with their pre~ 
sent ceiling matters, The book which 
has already established itself as an 
authoritative commentary on Tenancy 
Laws will be good guide to the Bench 
and the Bar. The book contains a 
very useful subject index at the end. 
This handy book is of immense utility 
to the legal profession on the subject 
of ener. tenancies, 

. $S.Gi- 





“THE WILL DRAFTSMAN’S HAND- 
BOOK”: By D. M. Pettitt; M.A. 
(Oxon) Solicitor. Published by Oyez 
Publishing Ltd. ` London, Pages 
SIX + 172, Price £ 6.50. 


The making of a will is one of the 
most important. services. which Solici- 
citors provide for their clients ‘and for 
a client will is one of the most funda- 
mental documents in his or her life. 

This book is intended to save ar 
and trouble in drafting of wills, by of 
fering a collection of forms which - will 
be found ‘sufficiently compact for ready 
reference and helpful for ordinary use. 
It will be useful in relation to smaller 
and medium sized estates, and from 
the material in this book a draftsman 
can readily . prepare a will for meeting 
any normal situation, 


`The author does not _ that 
wills should be standardised. It is not 
possible since each client has his own 
individual circumstances and no set 
form can be used; Though after mak- 
ing some modifications necessary in 
the individual cases the drafts provid- 
ed can be used as aids for drafting. 
Care is of course needed to select and 
adapt a form appropriate for the oc- 
casion, 


To the. professional EEE 
draftsman the. book would be a time- 
saver while to those who are lesg ex- 
perienced the book “would proyide 
useful guidelines and ready madd 
scheme for making his draft. for ` thé 
chont- Ss Ae ery. useful‘ book. C 

LEK. 





By: Hanuman Prasad* B. A, 


The answer to this question is an 
emphatic ‘No’... The efforts made by 
the Central as well as by the State 
Governments have proved utter failure 
and the practice is clinging more and 
more to the parcels of our lives. If 
there are many things flourishing in 
India untouchability with all its array 
of practices outwitting all the legisla- 
tive efforts is one of them. Govern- 
mental functioning must not come to 
a halt after framing a law as the 
more important part of it is its imple 


mentation. At the apex the centre or 


for that matter the various ‘States. have 
framed laws deterrent and punitive 
but that seldom touches the bottom, 
If the Sun cannot come down to the 
earth and the rays are entangled with 
the cluster of trees gloom will presida 
the kingdom, 


Before we analyse the progress of 
the untouchables in the post-constitu- 
tional era it would be worthwhile to 
evaluate their position in the pre- 
constitutional era. 

1. Pre-Constitution Position: 

(a) ‘Downtrodden condition 
Untouchables :— 

In Bengal, castes are divided into 
two main groups: (1) Brahamins and 
(2) Sudras. The second class is further 
divided into four sub-classes. The last 
being Asprishya— “Sudra castes whose 
touch is so impure as to pollute even 
the Ganges water and hence their con- 


of the 


tact must be avoided.”(1) In Marathas ~ 


the shadow oof an untouchable 
is sufficient if it falls on a mem- 
ber of a higher caste to pollute 
him. In Madras and specially in Mal- 


bar this doctrine is still further elab- 


orated so that certain castes have al- 
ways to maintain a stated distinction 
between themselves and the Brahmins 
and other higher castes so as not to 
defile the latter. “Among the people of 
Kerala a Nayar may approach a Nam- 
boodari Brahmin but must not touch 
him, while a Tiyan must keep him- 
self at a distance of thirty six steps 
from the Brahmin and a Pulayan may 
not approach him within ninety six 


Lecturer. C.M. P. College, 
Allahabad. 
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paces,” (2) “Even a modem Brahmin 
doctor ` when feeling the pulse of a 
Sudra first wraps up the patient's 
wrist. with a small piece of silk so 
that he may not be defiled by touch- 
ing his skin.”(3) 

“One will be wonderstruck to note 
that in Trichinopoly district the villa- 
ages have the houses arranged in 
streets. The Brahmin, Sudras and Pan- 
chama quarters are separate and in 
the last of these the Pallans, Parai- 
yans and Chakkiliyans live in separate 
streets.” (4) 


“It is recorded that under the rule 
of Marathas and Peshawas the Mahars 
and Mongs were not allowed within 
the gates of Poona after 3 p. m.. and 
before 9 a.m. because after 3 p.m. and 
before 9 a. m. their bodies caste too 
long a shadow which falling upon the 
member of a higher caste especially 
Brahmin defiles him.”(5) This extend- 
ed to an unduly intolerable length so 
much so that “in Maratha country a 
Mahar, one of the untouchables, might - 
not spit on the road lest a pure caste 
Hindu should be polluted.”(6) 


“In parts of U. P, the first five logs 
of wood for arranging the pyre must 
be given by a dom.”(7) 


(b) Legislative development up to 
950 : 


During the British period laws with 
regard to abolition of untouchability 
in public life did not enjoy much ex- 
plicit governmental sanction as they 
have today. During that period discri- 
minatory practices in regard to religi- 
ons were and enforced, 
“Courts granted injunction to restrain 
a member of a particular caste from 
entering temples. For a member of a 
particular caste to, knowingly pollute 
a temple., by his presence and touch 


2. Rao, M. S. A., Social Change in 
Malbar. 

3. Ghuriya, — ibid —` P. 9 (Ency- 
clopaedia of Religion & Ethics Vol, X 
P. 491.. l 

4. Ghuriya. —ibid — P. 10, 

j O Tepe of Russel Vol. IV 
P. 

x ‘Bneyclopaedia of Russel Vol, L P. 


1. Ghuriya, G. 8: Caste and Raca 72. 


in India 1969 P. 8 
1979 Jourmal/5 (2) & 6 (1) XI 


q. Sas — ibid — P, 10 
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was a criminal offence.” (8) 

“In 1850 the Government of India 
enacted Caste Disabilities Removal Act 
which declared any law or usage 
which inflicted on any person forfei- 
ture of right of property or in any 
way affected his right of inheritance 
to cease to be enforceable by law.”(9) 

“Queen Victoria’s proclamation in 
this year following India’s mutiny in 
1857 made it abundantly clear that no 
particular religion, faith or observance 
would be treated differently on ac 
count of the same, 


Procedure in the treatment of Hari- 
jans was not uniform throughout In- 
dia. Until 1911 the State of Jaipur 
maintained separate courts of law for 
untouchables and members of urban 
sweeper castes were required to wear 
Crow’s feather on their turbans. Many 
of the hereditary Indian princes en~ 
forced untouchability in their territo- 
ries and in some States the untoucha< 
ables were not i to enter 
the same school with caste children” (10), 


At the first session of the Round 
Table Conference held in London in 
1930, Dr. Ambedkar leader of the de- 
pressed classes insisted on separate 
electorate for his group. His vioce for 
separate electorate was heard ‘and in 
1932 the British Prime Minister, Ram- 
say Mac Donald announced the Govt.’s 
constitutional proposal, Jt included 
award under which depressed classes 
were granted separate electorate 
sought by Dr. Ambedkar. Gandhi who 
was in prison was dismayed at the 
news of the award. He thought thata 
separate electorate for the depressed 
classes would be harmful for them and 
for the national unity. He was of the 
opinion that if untouchables were 
treated as separate political group a 
constitutional wall would be erected 
between them and the caste- Hindus 
and the problem of untouchability 
would remain ever constant. Ultimate- 
ly a compromise was entered into be- 
tween Mahatma Gandhi and Dr. Am- 
bedkar as a result of which the latter 
abandoned the idea of a separate elee- 
torate for the depressed classes. 


8. Atmaram v. King Emperor AIR 
1924 Nag 121 (1): 25 Cri LJ 155. 


9. Smith Donald Eugene, India As a 
Secular State 1967 P. 70. $ 
10. Smith — ibid — P, 289- 
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As has been said above that the law 
gave sanction to the custom which 
prohibited entry of Harijans in tem- 
ples; against this the first major move- 
ment started in the princely state of 
Travancore when a request was made 
to the Maharaja’s Govt. to introduce 
some reforms in this field. A consider- 
able impetus was given to the move- 
ment by a conference of Hindu leaders 
in 1932 which resulted in the founda- 
tion of the “All India Anti untouchabi- 
lty League.” A Bill introduced in 
the legislative assembly of Delhi in 
1933 did not provide for any positive 
interference in the social or religious 
institutions but it only sought to re- 
move official recognition of untoucha-~ 
bility by the courts and executive. The 
courts on occasion granted injunction 
to prevent the entry of Harijans into 
temples from which they were exclud- 
ed by long established custom. So the 
first change as far temple entry is 
concerned came into effect with the 
1936 proclamation of Maharaja of Tra- 
vancore in the following words: “Pro- 
foundly convinced of the truth and 
validity of our religion believing that 
it is based on divine. . guidance......... 
that none of our Hindu subjects should 
by reason of birth, caste or commu- 
nity be denied the consolation and 
solace of Hindu faith.” (11) : 


The background of the Maharaja’s pro- 
clamation was a situation in which 
members of the untouchable class were 
becoming increasingly restive and had 


come to the verge of abandoning 
Hinduism in favour of a religion in 
which they would be treated as 
equals, i 


Following the temple entry: procla- 
mation in Travancore several legisla- 
tive attempts to achieve the same ob- 
jective were made in Madras and other 
provinces..- 


Then came the Government of India 
Act 1935. Section 298 (1) prohibited 
discrimination on ground.of religion, 
race, place of birth, descent, colour 
ete. S. 275 which stood for the pre- 
sent Art 16 also made elaborate pro- 
visions prohibitmg discrimination on 
the ground of sex in matters of ser- 
vice, 

A peep into the background of the 
Constitution Assembly Debates would 


11. Smith — ibid — P, 239. 


1979 ` Untouchability — 


show that the initial phase through 
which the problem of the untouchables 
passed lasted for about seven months 
immediately following the commenc- 
ing of the constituent Assembly. The 
first important step taken by the As- 
sembly in this connection was the for- 
mation of Advisory Committee on the 
rights of Citizens, minorities, and tribal 
andexcluded areas.. Under the terms of 
the Cabinet Mission Statement of May, 
16 the Advisory Committee was to be 


the principal instrument for securing 
first consideration of minorities 
problems, 


The Advisory Committee under the 
chairmanship of Sardar Patel met 
and divided itself into four sub-com- 
mittees — one: on fundamental rights 
and the other on minority rights and 
the remaining two on the tribal and 
excluded areas. (12). 


* The Assembly, after consideration 
and debate approved the report of the 
sub-Committee from 28th April to 2nd 
May, 1947. The article adopted stipu- 
Tated that umtouchability was to be 
abolished, discrimination in access to 
public places on the basis of religion, 
race, caste and sex was to be prohibi- 
ted, The minorities were guaranteed 
that constitutionally they would stand 
pn_a par with the majority commu- 
nity, 

The assembly adjourned and did not 
sit in its constitution making capacity 
until Nov. 1948. From the fall of 1947 
until February 1948 the Drafting Com- 
mittee of the Constituent Assembly 
worked on the preparation of the 
Draft constitution and from February 
until Nov. the Draft was circulated 
for public comment and consideration. 
During this time the various, forces 
which went into the making of the 
minorities -problem—social, phychologi- 
cal and  political—underwent substan- 
tial changes, 


During this period some other Acts 
such as “Removal of Social Disabili- 
ties Act 1947,” “Hindu Social Disabili- 
ties Removal Act, 1948” were also 
passed. The Allahabad High Court upheld 
the conviction under this Act of two 
dhobies (washermen) who had refused 
to wash the clothes of chamars an un- 


12. Spann, R. N.  Constitutionalism 
in Asia 1963 P. 59. 
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touchable caste.(13) In a similar case 
fn West Bengal a barber was punished 
by the Calcutta High Court as he had 
refused to cut the hair of a cobbler.(14) 

2. Post Constitution Position: 

India became Republic on 26th of 
Jan. 1950 and adopted the Constitu- 
tion. On the eve of the adoption of 
the Constitution in 19650 there were 
many State Acts to deal with the pro- 
biem, The constitution for the first 
time provided an infrastructure and 
law practically took away powers from 
the State for enacting legislation in 
the field of removal of untouchability. 
The objective of eradication of untou- 
chability was enshrined under Art, 17 
of the Constitution.(15) -The article 
deals with two propositions, 

Firstly, it announces that untoucha- 
bility is abolished and its practice in 
any form is forbidden, and secondly, 
it declares that the enforcement of 
any disability arising out of untoucha- 
bility shall be an offence punishable 
in accordance with law. 


This is simply a legislative recogni- 
tion that in law there is no such thing 
as untouchability and the practice of 
untotichability in any form is constitu- 
tionally prohibited. It is not clear 
however what will constitute the prac- 
tice of umtouchability in any form, 


Art. 15 (2) seems to provide some 
reasonable criteria such as religion, 
race, caste, place of birth etc to 


suppress the practice of untouchabi- 
lity. But the baffling question is whe- 
ther the practice of. untouchability in 
the privacy of one’s home too is ac- 
tionable. (16) 


Furthermore, the latter half of Arti- 
cle 17 simply declares that enforce- 
ment of any disability arising out of 
untouchability shall be an offence 
punishable in accordance with law and 
it does not make the enforcement 


13, State of U. P. v. Banwari Lal, 
AIR 185% All 615: 52 Cri LJ 899: 
1951 All LJ 282, - 

14. Banmali Das v. Pakhu Bhandari 
ATR 1951 Cal 167 : 52 Cri LJ 1399. 

15. Art, 17 lays down, “™“Untouchabi- 
lity” is abolished and its practice in 
any form is forbidden. The enforce- 
ment of any disability arising out of 
“Untouchability” shall be an offence 
punishable in accordance with law. 

16. ILR (1962) Cut 256 (258) 
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ipso facto punishable under the Arti- 
cle, All that it does is to contemplate 
a law making such enforcement puni- 
shable as an offence.(17) It may well 
be commented that in the absence of 
such law the observance of untouch- 
ability will not become a criminal of- 
fence. 

(a) Untouchability — 
purport: 

‘The term untouchability however, is 
not definedeither in the Constitution or 
in the - Untouchability (Offences; Act 
1955, now known as Protection of 
Civil Rights Act, 1955 presuming that 
it is known to all. But the word is 
understood fo cover different acts im 
different parts of India and the only 
common feature amongst them may be 
said to be the humiliation of the per- 
son who is untouchable. : 


The literal construction of the term 
would include persons. who are treated 
.as untouchables either temporarily or 
otherwise for various reasons such as 
their suffering from an epidemic con- 
tagious disease, or on account of so- 
' cial observances such as are associated 
with birth or death or on account of 
social boycott resulting from caste or 
other disputes.(18) If a person is born 
in higher caste and he is effectively 
ex-communicated, he becomes for all 
practical purposes an untouchable and 
has no place in the society in which 
he is born.(19) 


The term however, refers to the 
practice as it had developed histori- 
cally in this country.(20) People still 
do not like to mix with a ‘dom’ or a 
‘Chamar’ as freely as they would do 
‘with a Brahmin or a Khatriya, The 
term untouchability was held to inm- 
clude the act of preventing certain 
classes of Hindus who were . once 
known as “Depressed classes” from 


17. As instances of laws making the 
enforcement of disability arising out 
of untouchability a punishable offence 
see West Bengal Hindu Social Disabi- 
lities Removal Act, 1948, the U. P, 
Removal of Social Disabilities Act, 
4947 and M. B. Act 63 of 1950. 

18. Bangalore W. C. & S. Milis v, 
_ Mysore State. AIR 1958 Mys 85 

19. AIR 1961 Ori 33: 1961-1 Cri LJ 
298 
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20. Per Justice Sreenivasa Rau — 


ibid — P, 85. 
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entering a publie. temple,(21) Not 
only this, but the courts have held 
that where a person is refused ad- 
mission in a temple on the ground of 
his being a Harijan the refusal must ` 
be held to be on the ground of un- 
touchability.(22) But to say that any 
scheme in which State takes a parti-~ 
cular interest to improve the lot of 
Harijans would amount to practicing 
untouchability resulting in segregation . 
would defeat the very purpose of 
Arts, 15 (4), 16 (4), 29 and 48 etc.(23). 
Tt was accordingly held by the Mad- 
ras High Court in Pavadai Gounder v. 
State,(24) that the acquisition of land 
for constructing a colony for Harijans 
does not violate Arf. 17. 


Access to shops, public restaurants, 
hotels and places of public entertain~ 
ment. or the use of wells, tanks, bath- 
ing ghats, roads and places of public 
resort maintained wholly or partly ouf 
of State funds or dedicated to the use 
of general public are the major in- 
stances of the form in which untov- 
chability is practised in this country, 
But this agenda is not exhaustive and 
there can be numerous ways to prac- 
tice umntouchability (25) which cannot 
be prohibited by codified laws, Truly 
speaking, unlike the United States, 
India is a land of scarcity, Economie 
resources are meagre, Jobs are few. 





Discrimination {s inherent in such a 
situation. 

‘21, ATR 1956 Mad 541, , 

22. AIR 1958 Madh-Pra 352: 1958 
Cri LJ 1398, 


23. AIR 1973 SC 930 (931) : 1973 
Lab IC 565, : 

24.. AIR 1973 Mad 458 

25, (aj A survey undertaken in Sept, 
1977 on practice of untouchability in 
the village of Sathod in Baroda dis- 
trict of Gujarat revealed that Bhangi 
boys in the village were made to sit 
in a corner in the schools and were 
not allowed to take water from tha 
common pot. 


(b) The workers of Indore Branch 
of Madhya Pradesh Harijan Sewak 
Sangh conducted a padyatra covering 
179 villages having S. C. and S. T. 
during the month of Sept/Oct. 1976 
in order to find out the magni« 
tude of the practice of untouchability 
and` discovered that out of the 179 
villages ‘the S, C. people were allowed 
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The number of cases registered un= 
der the Protection of Civil Rights Act, 
4955 from 1971 to 1976 bear eloquent 
testimony on the point. The number 
of cases are 526, 1515, 1949, 1908, 3528 
and 3099 (for U. P., Maharashtra 
Gujarat only) respectively for the con- 
secutive years 1971 to 1976. As re- 
gards untouchability and harassment 
the total number of complaints re~ 
ceived by the Commissioner for Sche- 
duled Castes and Scheduled Tribes in 
India during 1975-76 was 741 and in 
1976-77 it came down to 518. (26) The 
subjectwise figures of atrocities com- 
mitted on Harijans during 1975-76 and 
1976-77 would show that there is a 
short decline in the number. In the 
year 1975-76 the number of cases re- 
ported by the various States to the 
Commissioner for Scheduled Castes 
and Scheduled Tribes in India against 
murder, rape, burning, beating and un-< 
touchability was 49, 13, 604 and 44 
respectively whereas in 1976-77 the 
same figure was 18, 4, 4, 566 & 34 
respectively.(27) A large number of 
such cases were reported from Uttar 
Pradesh, Bihar, Maharashtra, Madhya 
Pradesh and Delhi. 


As regards the number of cases of 
atrocities on Harijans reported in vari- 
ous states it is noticed that it has de~ 
clined, The total number of cases of 
atrocities declined from 8,860 in 1974 
to 7,781 in 1975 and 5,968 in 1976. 
However the number of such cases 
showed an increase in Andhra Pradesh, 
Bihar, Karnataka: and Madhya Pra- 
desh. In Andhra Pradesh, the number 
bas gone from 22 in 1974 to 34 in 


to draw water from the public wells 
in 55 villages, 128 villages were hav- 
ing temples and the S. C. people were 
allowed entry in temples in 79 villages 
only. 39 villages were having tea stalls 
and the S. C. people were allowed 
entry in 10 stalls only. 


(c) A study undertaken to this effect 
in Tamil Nadu revealed that differen- 
tial treatment was shown to S. C. in 
their sitting arrangements in the tea 
stalls/restaurants and the use of uten- 
sils in giving tea/utensils to them, 
Ao vents Report of the Commissioner 
for Scheduled Castes and Scheduled 
Tribes 1975-76 & 76-77 Part I, P. 108, 

26. Report Supra Part I P. 108. 

27. Report Supra Part I P. 38. 
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1976, likewise in Bihar from 258 to 
621, in Karnataka from nil to 79 & in. 
M. P. from 1578 to 1829,(28) 


Among these States Uttar Pradesh 
appears to be on the top as more 
than half of the whole number emer- 
ges from this state only, The number 
of such cases in this state alone is 
5,791, 4,656 and 2,447 for the years 
1974, 75 & 76. (29). 


What is more disgraceful is the fact 
that the police personnel who are 
charged with the task of protecting 
the interest of the weaker sections of 
the society have at times been found 
indulging in the act of atrocities on 
Harijan. Recently there was an up- 
roar in the Madhya Pradesh Assembly 
on the spur; of such cases by the 
States’ Police Personnel. Instances will 
reveal startling facts. Three Harijans ~ 
who were arrested by the police in 
Maharashtra in a theft-.case on 24-6- 
1977 were mercilessly beaten. (30) A 
representation was received from S. C 
& S. T. Association, Amdhra Pradesh 
that a harijan boy was murdered on 
8-9-1976 by the Assistant Sub-Inspec- 
tor of R.P.F. for his protest against 
the illegal detention of a girl at the 
Police Station. (31) Another represen- 
tation which was received from S. C. 
from Katni in Jabalpur alleged mal- 
treatment of a Scheduled Caste lady 
by the constable on the night of 26-4- 
1976. On investigation the allegations 
were found correct and the increments 
of Police Official concerned were 
withheld. In Bihar an. Assistant Sub- 
Inspector of Police and two Chowki- 
dars of Silao Police Station under 
Biharsharif were suspended for all- 
egedly beating a harijan to death. (32) 
In Uttar Pradesh a Scheduled Caste 
person was allegedly tortured to death 
on 19-4-1976 while he was in Police 
custody in Bilgram Police Station, dis- 
trict Hardoi and consequently the four 
Police Officials were suspended, (33) 
The cases of torture and rape of a 
large number of Harijan men and 


28. Report Supra Part IT P. 49 

29. Report Supra Part II P. 49 

30 Hindustan Times dt. 11-8-1977 

31. Report Supra Statement 2 of 
Appendix XXVI 

32. Indian Nation, Patna D/- 16-8- 
1977. aa : 
83, Pioneer, Lucknow Dt/ 18-5-1976. 
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women of Baljitpur village in Begu- 
sarai district in Bihar on § 25-11-1978 
evoked strong condemnation of the 
Janata Government in both houses of 
Parliament. (34) Members expressed 
their anger at the ineffectiveness of 
the Government machinery in dealing 
with cases of atrocities on harijans. 
There is no need multiplying cases and 
the problem requires a deep thinking. 


(b) Unteuchability (Offences) Act 
955 :— 

In 1955 the Parliament in exercise 
of its powers conferred under Art. 35 
enacted the Untouchability (Offences) 
Act, Ever since the Untouchability 
(Offences) Act, 1955 came into force 
there has been criticism both inside 
and outside Parliament that the act is 
not serving the purpose for which it 
was enacted. It was pointed out that 
punishments awarded under the Act 
were too few and inadequate. In view 
of this criticism, the Government of 
India appointed a Committee on Un- 


touchability, Economic and Educa- 
tional Development of the Scheduled 
Castes (1965) to examine, inter alia, 


the problem of Untouchability, vis-a- 
vis. the working of Untouchability (Of- 
fences) Act, 1935, and to make re- 
commendations to the Government for 
amendment of the Act. A bill to amend 
the Untouchability (Offences) Act, 1955, 
mamely, the Untouchability (Offences) 
Amendment and Miscellaneous Provi- 
sions Bill,-1972, was introduced in the 
Lok Sabha in April, 1972. Later the 
Bill was referred to a joint Committee 
of both the Houses of Parliament 
which submitted its Report in Feb., 
1974. The Act was amended by the 
Untouchability (Offences) Amendment 
and Miscellaneous Provisions Act, 1976, 
which received the assent of the Pre- 
sident on 13th September, 1976. The 
Act has been renamed “Protection of 
Civil Rights Act, 1955”. “Civil Rights” 
has been defined as any right accruing 
to a person by reason of abolition of 
untouchability under Art. 17 of the 
Constitution. The amended Act came 
into force from 19th November, 1976. 


34. Nearly 300 to 400 musclemen of 
Mr. Durga Prasad; former landlord 
raided the village and damaged over 
60 houses and looted crop and: be- 
longings of the inhabitants — N.LP,, 
Allahabad Df- 30-11-1976, 
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The amended Act makes much head- 
way in the sphere of eradication of 
untouchability. All untouchability 
offences which are cognizable will now 
be treated as non-compoundable and 
fm cases where the punishment does 
not exceed 3 months, these can be 
tried summarily. The punishment of 
untouchability offences has been 
enhanced and both fine and imprison- 
ment will be awarded for such 
offences, For subsequent defaults the 
punishment has been enhanced for in- 
stance, for the third and subsequent 
offences, the punishment may range 
from one year’s imprisonment with a 
fine of Rs. 500/- to two year’s 
imprisonment and a fine of Rupees 
1,000.00, One significant characte- 
ristic of the Act is that public ser- 
vants who wilfully show negligence 
in the investigation of any offence 
punishable under that Act shall be 
deemed to have abetted an offence. The 
act contemplates surveys and studies for 
determining the areas where un- 
touchability is practised, the setting 
up of committees for implementing 
the Act and the grant of adequate 
facilities to persons subjected to dis- 
abilities arising out of untouchability 
to enable them to avail of their rights. 
Privately owned places of worship 
along with lands and subsidiary shrines 
appurtenant thereto which are allow- 
ed by the owner to be used as places 
of public worship have been brought 
within the purview of the Act. The 
direct or indirect preaching of un- 
touchability or its justification on 
historical, philosophical or religious 
grounds has been made an offence 
Compelling any person to do scaveng- 
ing or sweeping, removal of carcasses; 
flaying of animals or removing the 
umbilical cord has also been made 
punishable. The State Governments 
have been empowered to impose col- 
lective fines on the inhabitants of any 
area who are concerned in or abetting 
the commission of untouchability 
offences, The Central Government 
issued Notification on 15th September, 
1977 prescribing the manner of enquiry 
under sub-sec. (1) of S. 10-A of the 
Act pertaining to power of State Gov< 
ernment to impose collective fines. 


It shall be the duty of the Central 


Government to co-ordinate the mea- 
sures taken by the State Government 
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‘or implementation of, provisions of 
he Act. The Central Government 
shall every year place on the table of 
ach House of Parliament, a report on 
he measures taken by itself and the 
3tate Governments in pursuanceof the 
wovisions of the Act. The Govern- 
nent of India has asked the State 
xyovernment to furnish statistical and 
ther information about the number 
X£ the cases dealt with by them under 
he Act along with detailed notes con~ 
aining information regarding steps 
aken by them for the proper imple- 
nentation of the provisions of the 
Act contained in S. 15-A (2) with 
yarticular reference to the provision 
wf adequate facilities including legal 
aid; appointment of officers for ins 
tiating or exercising supervision over 
prosecutions for the contravention of 
the provisions of the Act; setting up 
xommittees at appropriate levels for 
formulating or implementing measures; 
andertaking periodic surveys regarding 
the working of the Act with a view 
‘o suggesting measures for its better 
mplementation and identification of 
areas in respect of untouchability and 
idoption of measures for its removal 
The Central Government was expected 
to frame rules under S. 15-A (1) to 


amable the State Governments to ensure - 


that the rights accruing from the 
abolition of untouchability may be 
availed of by the concerned persons, 
it is, however, observed that so far 
this has not been done by the Gov- 
ernment of India’ As regards the 
action taken on the measures suggest- 
ed under sub-sec. (2) of S. 15-A of 
the Act the State Governments of 
Andhra Pradesh, Bihar, Gujarat, Kar« 
nataka, Madhya Pradesh, Maharashtra, 
Drsisa, Punjab, Rajasthan and Uttar 
Pradesh have framed schemes for grant 
of legal aid to the scheduled castes in 
certain types of civil and criminal 
cases including untouchability offences. 
In furtherance of the provisions for 
appointing officers for initiating or 
exercising supervision over prosecu< 
tions the Government of Andhra Pra- 
desh, Bihar, GujJarat, Karnataka, 
Kerala, Madhya Pradesh, Orissa, 
Punjab, Rajasthan,- Tamil Nadu and 
Uttar Pradesh are understood to have 
set up special cells at different levels, 
As regards special courts the Govern- 
ments of Bihar, Karnataka, Orissa and 
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Tamil Nadu have informed that the 
number of cases under the Act do not 
warrant the setting up of special 
courts to deal with untouchability 
offences, In Gujarat, mobile courts in 
selected areas were understood to have 
been set up for speedy disposal of 
untouchability cases, Reg set- 
ting up of committees, advisory/review/ 
implementation committees are under- 
stood to have been set up by 
State Governments of Andhra Pradesh 
Bihar, Gujarat, Haryana, Karnataka, 
Kerala, Madhya Pradesh, Maharashtra, 
Orissa, Rajasthan and Tamil Nadu. 
The .Governments of Andhra Pradesh 
and Haryana are understood to have 
entrusted the work of periodic surveys 
to the district level committees. In 
Tamil Nadu the State Government 
proposed to attend to this work in 
consultation with the imspector General 
of Police. (35) 


The Act contains 17 Sections and 
they fully aim at eradicating un- 
touchability from the vociety. But 
the trouble is that the stigma of un- 
touchability is running all the faster 
and in all fairness the political elite 
of the country owe a direct respon- 
sibility to it. 


Just to eradicate the malignant 
sore of umtouchability from the 
society the Governments at the Centre 
and at the State have been conducting 
commendable services to the pub- 
lic.(36) Quite recently a sum of 


35, Report Supra Part I p. 26. 

36. (a) The number of Programmes 
(plays, talks, discussions, sketches, 
Poems ete) broadcast for the removal 
of untouchability from the > various 
stations of All India Radio was 3,273 


for the year 1975-76 and 1,915 for 
1976-77. 
(b) During the years 1975-76 and 


1976-77, 17 and 103 items respectively 
relating. to the programme of the re- 
moval of untouchability were released 
from the Headquarters of the Press 
Information Bureau, 

(c) 9 articles in 1975-76 and 23 arti- 
cles during 1976-77 relating to the 
uplift of Harijans were published. 


. (a) A total number of 65 pro- 
grammes were telecast for creating 
public opinion against the practice of 
untouchability from different Doordar- 
shan Kendras in 1975-76 in India, 


the . 
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Rs. 50 lakhs was allocated for open- 
ing a net work of Harijan Co-opera- 
tive Small Scale Industries in Uttar 
Pradesh.(37) The U. P. Government 
is going to set up a strong monitoring 
and evaluation organisation which 
would act as a watchdog for ensuring 
proper and speedy implementation of 
the special component plant set up for 
benefiting scheduled caste members.(38) 


The problem however, appears to 
be a very complex one. The cumula- 
tive effect of Art. 17 of the Constitu-~ 
tion, Untouchability (Offences) Act, 
1955 and a horde of other laws on 
the matter and the various commenda- 
` tory work undertaken by the Ministry 
of Information and Broadcasting, 
through All India Radio, Television, 
Song and Drama Division, Film Divi- 
sion and Research and Reference Divi- 
sion etc. for the eradication of un- 
touchability, is not 
real problem appears to have been 
lost somewhere in between. The pro- 
blem is not of the safeguards that 
have been provided to them under 
the Constitution but the problem is 
how much of them are really ap- 
plicable to them. The another aspect 
of the problem is that the more the 
laws in their favour the more the 
segregation. The courts in India have 
to face such problems every day. This 
point had figured in the Constituent 
Assembly debates also and so the idea 
of separate electorate was dropped. 
Will it be out of point to suggest 
here that we should forget that there 
was anything like Harijan and allow 
them to be mingled in the unending 
flow of public stream without any 
favour or fervour to them. 


(e) The , Research and ` Reference 
‘Division issued one paper entitled 
‘War on Untouchability’ in December 
1975. The paper analysed the pro- 
blem as well as the efforts of the 
Government to eradicate the evil of 
untouchability. — Report Part I p. 38. 


(£) The special Inquiry cell set up 
in U, P. for meeting out the cases of 
atrocities on Harijan handled 3415 
complaints in 1976,- 4244 in 1977 and 
4109 till the end of September 1978 
eo N. IL P. dt. 12-11-1978, 


37. N. L P. dt. 23-11-1978. 
38. N. L P. dt 11-11-1978, 
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Suggestions :— i 
The echo of atrocities on Harijar 
rend the air every day. Some sincer 
efforts are warranted to check it, 

Under Cl. 15 (A) (2) (vi) of th 
Protection of Civil Rights Act, 195: 
surveys are required to be made tt 
identify areas where untouchability i! 
still prevalent and take adequate 
measures to combat it. The State 
Governments should make use of i 
and do so in the right earnest, 


The State Governments shoul 
ensure that the Scheduled Castes 
Scheduled Tribes and other weaker 
sections are given actual possession ol 
the land allotted to them. Adequate 
protection by the police should alse 
be provided. The local police force 
should be adequately represented by 
Scheduled castes and other landless as 
in some cases the caste Hindus within 
the police force take the same com- 
munal approach of the caste Hindu 
landlords while involving in matters 
of caste Hindu Harijan troubles, But 
this may be fraught with danger as 
the U. P. Government has felt that 
the posting of only Harijan Official to 
deal with the cases of atrocities on 
Harijan could be self defeating and 
could lead to further segregation ra- 
ther than integration of Harljans, in 
the mainstream of society. (39) 

The arrogant approach of the higher 
Caste landlords towards Harijans should 
be dealt with severely; As a precau- 
fionary measure cancellation of some 
licences and confiscating of arms from 
Landlords and stiff legislation to both, 
the landlords and convicting bureauc~ 
rats should be introduced. . 


It is horrifying to note that about 
90 per cent of the charge sheeted 
relating to atrocities on Hari» 
Jans are still pending trial in various 
States/Union _territories.(40) It is, 
therefore, desirable that trial in such 
cases should be expedited. ne 


It will be a- practical eradication of 
course if the efforts of the Central and 
State Governments for the social up- 
lift of Harijans are made into a move~ 


39. N. I. P. dt. 12-11 and 17-11-78, 

40. Total number of cases of atroci- 
ties on Harijan registered in the year 
1975 was 7,781 out of it chargesheet 
has already been filed in 4,661 cases 
Report Part L p. 112, 
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ment by the massive participation by 
the workers of various political par- 
ties and dedicated social workers be- 
fonging to non-official agency. : 


Last, apart from what has been said 
above the plain confession is that un- 
fouchability cannot be abolished from this 
country through high sounding legis- 
lative enactments unless social order 
is changed. Therefore, unless there is 
achange of heart and awakening 
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amongst the masses creating a feeling 
against the taboos of various kinds 
imposed through the so-called religi- 
ous and social teaching it would be 
difficult to make the much needed 
progress to tackle the problem and 
that is why the sonorous phrases of 
the - Constitution devised for abolishing 
untouchability have remained a paper 
work and riots and other more insidi- 
ous acts of discrimination against them 
persist, 
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THE SUPREME COURT PRACTICE:— 
1979, Vols. I and Wf (with the First 
Supplement up to August 1, 1978). 
Published jointly by Sweet & Max- 
well and Stevens & Sons, London. 
General Editor, L H. Jacob, LL.B. 
Hon, LL.D. One of Her Majesty’s 
Counsel, Senior Master of the Sup- 
reme Court and Queen’s Remem- 
brancer, Fellow and Visiting Profes- 
sor of English Law, University Col- 
‘lege, London. Assisted by. seven edi- 
tors and seven other learned and 
highly qualified persons — Pages ‘— 
Vol. I-CXCIV +1903 and Vol. 0 XX+ 
1582. Price & 75/- in U. K. only. 


In 1967 the nomenclature of Annual 
Practice was changed to Supreme Court 
Practice and it was then decided to 
publish it at intervals of three years to 
be followed by six cumulative supple- 
ments at half-yearly intervals during 
the lifetime of each edition to. keep it 
up-to-date. This is the 5th edition of 
the book and consists of two volumes, 
which are published together. The first 
volume consists of Rules of the Sup- 
reme Court, containing 114 orders and 
covers 1903 pages, with huge index, 
Table of Cases and Table of Statutes. 
Volume II contains Parts 2 to 9 having 
3701 paras covering 1582 pages. The 
vastness of the work will be apparent 
from these figures. . 


The General Editor claims with con- 
fidence and conviction that the policy 
of publishing “The Supreme Court 
Practice” at three year intervals with 
up-to-date cumulative -supplements |. at 
bi-annual intervals has been generally 
accepted as serving well the . needs: of 
the legal profession. It is also” economi- 


cal in the Iong run. It has become an 
indispensable part of the working 
equipment of every practitioner, an 
essential tool of hig trade in the con- 
duct of civil proceedings in the Sup- 
reme Court, since it provides a com- 


‘plete comprehensive and most up-to- 


date service on the practice and proce- 
dure of the Supreme Court, 

Every practitioner practicing in the 
British Courts must perforce keep him- 
self at all times fully abreast of all the 
most recent and latest developments 
affecting his field of work so as to be 
able to wield the weaponry of proce- 
dure to the fullest advantage and for 
that purpose this book is the answer. 

, L.K.K. 


“BOUNDARIES, WALLS AND FEN- 
CES” by Mr. Trevoer M. Aldrige, M.A. 
(Cantab), Solicitor, published in the 
series “Oyez Practice Notes” by Oyez 
Publishing Ltd. London. 4th edition 
published in 1978; Pages 70, Price | 
£ 3.95. 


It ig said that a boundary line be- 
tween right and -wrong, good and bad 
is always a thin line. It could be so 
said’ about boundary lines in respect of 


-real properties also. 


Somehow this boundary line even 
though protected by a wall, a hedge, a 
fence, can and often does change. Ad- 
verse possession, partition, sale ofa 
part of the property can alter the boun- 
daries, 


Title deeds, government survey maps, 
Municipal records do define with an 
amount of certainty, the boundaries of 
lands, fields, houses etc. Very often bad 
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drafting, wrong description, absence of 
certain land-marks which existed when 
the title deed was prepared but are 
completely non-existent when a dispute 
arises and difficulties arise in pin-point- 
ing the correct location of the actual 
boundary, 


This small hand-book is extremely 
useful in solving all the problems about 
boundaries, Every possible contingency 
that may arise in locating where the 
boundary lies, how to trace it from the 
title deed, how a deed should be inter- 
preted, is provided for in this book. 

Horizontal boundaries are known but 
there is a verticle boundary also; one 
may own part of a building or even a 
Toom in a building and the question 
arises about the boundaries within 
which a person may be an owner. Even 
this aspect is clearly and in no uncer- 
. tain terms dealt with 
this book. 


Not only does the author speak of 
boundaries and rights of the owner 
therein but he also tells us the duties 
and obligations that flow from such 
ownership. 


The lively style of writing, citation 
of a judicial precedent at the end of 
each statement and a good topical 
index have enhanced the utility of the 
book. 


The salient feature of the books pub- 
lished in “Oyez Practice Notes” is that 
the books are not only easy to read 
but are equally easy to grasp. Even a 
non-lawyer can and will read this book 
with interest and feel enriched with its 
wisdom, B.D.B, 


“CONSTRUCTION LAW” by John Uff, 
Ph. D. B.Sc. (Eng.), C. Eng. M.I. C.E. 
of Gray’s Inn, Barrister, 1978 Second 
Edition. Published by Sweet & Max- 
well (in the Series of Concise College 
Texts) London. Pages xix Blas 239. 
Price £ 3.40. 


' This book gives an outline of English 
Law and Practice relating to the Con- 
struction industry, and is a very useful 
ene to Architects, Civil Engineers, Sur- 
veyors, Builders and others who are 
engaged in the construction industry 
and must need have the working 
knowledge of the standard forms of 
contract. ang the law relating thereto, 


Revie ws 


X the author in 
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These days construction industry is in- 
creasing tremendously and the relations 
between the land-owners, the builders, 
Contractors, Engineers, material sup- 
pliers etc. are getting more and more 
complicated. It is, therefore, necessary 
for everyone concerned to know what 
the law is under various eventualities 
which arise, This book unfolds the mys- 
teries of building law in its various as< 
pects both for the legal profession as 
well as those intimately concerned with 
the construction industry, 


To bring the book up-to-date various 
amendments viz. Unfair Contract Terms 
1977, the Health and Safety at Work, 
ete. Act, 1974 and the new Industrial 
Code including the Trade Union and 
Labour Relations Act 1974 and some 
other Chapters have been added by the 
Author in the present edition. 


The contents of this book extend be- 
yond substantive law, ‘to give some 
account of the system of English law 
which lies behind the rights and duties. 
Many a promising young Engineer and 
Contractor in the initial stages of their 
careers may land themselves in litiga- 
tions and ruin their future if they do 
not know their rights and liabilities, 
This book will guide one in that field 
and would be of invaluable assistance 
to them. It covers most of the areas 
of immediate importance in sufficient 
depth, to be useful in practice, 





A BC GUIDE TO THE PRACTICE 
OF THE SUPREME COURT by Bar. 
Emlyn Williams, LL.B. Published by 
Sweet & Maxwell Ltd., 11 New Fetter 
Lane, London, Pages 200, Price 
£ 6.75. : 

This book is a handy pocket guide to 
the procedure of the Supreme Court 
as set out in the Supreme Court Prac~ 
tice, popularly known as the “White 
Book”. The topics are arranged in 
alphabetical order, Accordingly, tha 
location of the relevant heading has 
been made extremely convenient to the 
members of the legal profession with 
any procedural problem, This book will 
be. of immense help to the new entrants 
in the legal profession and to thosa 
unfamillar with the intricacies of the 
White Book. This book deals, in sum- 
marised form, with all the pomts of 
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practice and procedure and satisfies the 
` need of all those conducting Beea i 
: S.S. 


NABHFS EXPORT MANUAL AND 
DOCUMENTS (1979-Edn.) by V. K. 
Puri, B. Com, LL.M. & V. V. Jain 
Published by: Nabhi Publications, 
New Delhi-110001 Pp. XII pius 352 
Price Rs. 75/-. 


NABHI'S EXPORT MANUAL AND 
DOCUMENTS is an addition to quite a 
few books on the subject of “Export Pro- 
cedure & Documentation”. However, 
their book steals a march over other 
publications in the field as it deals with 
the subject in a more intelligent and 
comprehensive manner, From the how, 
why and where of exports to the in- 
formation regarding various agreements 
and contracts & RBI facilities to expor- 
ters, it is a wide coverage of` the sub- 
fect matter. 


2. The distribution of Chapters fol- 
lows a more logical, convincing & ap- 
pealing sequence than generally found 
& the authors have really done a good 
fob by taking up the prescribed forms 
and proformas of documentation under 
appropriate Chapters instead of giving 
them at the end, 


3. The book lives up to its primary 
purpose of being understandable and ulti- 
mately useful to both the beginners as 
well as the experienced in the field of 
exports. Specially to those who are 
handling the important task of export 
documentation, the book is indeed a reli- 
able reference guide and a virtual asset 
in their day to day work. In its easy 
sweep the book has a silent tone of 
tackling such natural queries as arise in 
the minds of- the intelligent beginners. 


4. The book has been written in a 
simple, natural and lucid style that puts 
the reference-makers in the instant grasp 
of the subject matter. In its present edi- 
tion the book has been thoroughly revised, 
enlarged and brought up-to-date which 
adds to its utility all the more, 


5. Print and get-up of the book is 
fairly good. Looking to the utility, espe- 
cially because of the fine treatment of 
the matter inside, the book is worth its 
price. Needless to say it is a MUST for 
the export departments of all business 


houses, - 
B. K, S, 
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“COMPANY LAW” by Charlesworth and 
Cain, Edited by T. E. Cam M. A. 
(Oxon), Bar-at-Law associated with 

- Enid-A, Marshall M.A, LL.B. Ph. D. 
on “Scottish material” and with L. P. K. 

. Brindley B. A. (Oxon) Solicitor on 
“Taxation”, Eleventh Edition, Pub- 
lished in 1977 by M/s. Stevens and Sons 

. London, available in India with M/s. 
Eastern Law House Pvt. Ltd. Ganesh 
Chander Avenue Calcutta-700013, and 
M/s. N. M. Tripathi Pvt. Ltd. Bombay- 
Pages 682 Price Rs. 49.80 (Paper Back.) 


Since 1932 when the original author 
His Honour Judge Charlesworth brought 
out the first edition, in 47 years apart 
from 5 impressions the book has come 
out in Eleventh edition is direct proof 
not only of the popularity of the book 
but of its usefulness to the legal pro- 
fession and students studying company 
law. 


The Company Act of 1948 is still the 
principal law in U. K. subject to its 
amendments in 1967 and 1976. Just 
while this edition was under print there 
was 1976 amendment of the Act and 
two cognate Acts, Stock Exchage (Com- 
pletion of Bargains) Act 1976 and In- 
solvency Act (1976) were passed by the 
Parliament, These Acts had a direct 
bearing on the provisions of Company 
Act and so the editor had to suitably 
amend his text at various places. This 
has been done with the result that this 
book is a clear and precise statement of 
the principles of Company Law as they 
stand after the amendments, 


Company Law is a complex affair both 
in U. K. as well as in India. Yet when 
one reads this book the complexity dis- 
solves and the principles are laid out in 
such simple and clear language that 
brings credit to the editors, . 

B, D, B. 





MAJOR LEGAL SYSTEMS IN THE 
WORLD TODAY (2ND EDN.) by Rene 
David and J. E. C. Brierley; Published 
by Stevens and Sons Ltd. 11 New Fet- 
ter Lane, London; Pages xv + 584; 
Price £ 9.00, Available from Eastern 
Law House Pvt. Ltd., 54 Ganesh Chan- 
der Avenue, Calcutta-700013. 


It is absolutely essential at the pre- 
sent time to develop comparative legal 
studies, This book provides the neces- 
sary basis for a study of the major sys- 
tems of comparative law, This intricate 


‘work is a translation and adaptation of 


Prof. Rene David’s french classic Les 
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Grands Systemes de Droif Contempo- 
rains, giving a discursive account of con- 
temporary families of law, spade 
historical evolution structure and 
sent-day application, 

The introductory words have inane 
trated on defining the purpose of com- 
parative law and emphasizing the value, 
as well as the difficulty of comparative 
law studies, From the historical point 
of view, it briefly summarizes and ex- 
plains the different concepts which have 
been developed concerning the nature 
and the usefulness of comparative law. 
The idea of the “legal family” has been 
well propounded, It explains how, des- 
pite the diversity of laws encountered in 
the world today, it is possible to con- 
centrate on the presentation of certain 
“models”, certain laws which can be 
considered typical and representative of 
a family which groups a number of laws. 


Attention is focussed on the Romano 
Germanic System which is of special in- 
terest to the United Kingdom since ac- 
cession to the European Economic Com- 
munity. It displays detailed mastery of 
political, as well as legal constraints, 
Tooks at socialist laws dealing in turn 
with the Soviet Union and other Socia- 
list nations. Both the English and United 
States systems have been carefully and 
critically examined demonstrating an 
awareness of political difficulties, 


An extensive bibliography is attached, 
together with informations on centres 
and courses of comparative law. The 
appendices, opening further avenues ` of 
investigations, remarkably enhance the 


value of the work. Students of interna- — 


tional law and comparative law, as well 
as the legal profession will derive im- 
+ mense benefit from this unique work 
on the worlds’ legal system. ee 
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THE ACADEMY LAW REVIEW: VOL. H 
No. 1: A half-yearly review published 
by the Kerala Law Academy, Trivan- 
drum: Editor — K. Parameswaran: 
Pages: 219: Annual Subscription 
Re. 25; Single Copy Rs. 15. 


This issue of the Academy Law Review 
for the half-year January-June 1978 con- 
tains «five illuminating articles, two 
thoughtful notes and two book reviews, 
The first article on “Social Justice and 
the Handicapped Humans” is a reproduc- 


tion of the lecture delivered at Trivan- 


drum in January 1978 by Justice V. R 
Krishna Iyer while inaugurating the 
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V. K. Krishna Menon Memorial Lectures 
under the auspices of the Kerala Law 
Academy. * The article reflects the burn- 
ing zeal of the author to ameliorate the 
appalling conditions of the down-trod- 
den and the handicapped and his anguish 
at seeing that despite the various con- 
stitutional safeguards nothing much has 
been achieved during the last thirty 
years. The next article on Federal 
Financial Relations in India by K. Para- 
meshwaran gives a lucid analysis of tha 
constitutional provisions on tax sharing 
between the Union and the States and 
the recommendations of the Finance Com- 
missions from time to time and their in- 
adequacies. The third article on Autho~ 
rities Amenable to the Writ Jurisdiction 
by V. Francis brings out that even a 
non-statutory: body may be made amen- 
able to the writ juridiction if it is allow- 
ed by the State to exercise statutory’ 
functions and powers. The other two 
articles viz: ‘Contractual Liability of the 
State in India’ by M. K. Nair and ‘Exclu- 
sion of Jurisdiction under the Kerala 
Land Reforms Act’, by V. D. Sebastian, 
provide informative and interesting 
material of a high standard. 


Besides the articles mentioned above 
the Review contains two brilliant notes, 


and the other by N. Narayan Nair on 
‘Indira Gandhi v. Raj Narain’, 
U. S. D, 





LAW OF TAXATION (VOL. 1) by Smt. 
V. K. Sushakumari, LL. M., Advocate 
and Lecturer, Kerala Law Academy 
Law College, Trivandrum, Published 
by Academy of Legal Publications, 
Punnen Road, Trivandrum-695001. 
(Kerala), Pages xx-250, Price Rs. 20.00. 


This book on principles of taxation is 
meant only for the students of law who 
study taxation as a compulsory or ` 
optional subject.. A student of law ough? 
to know not only the canons of taxation 
and the statutory provisions, but also 
the constitutional basis for taxation, 
The first chapter dealing on these aspects 
gives the students an insight into tha 
subject. A simple exposition of the law 
of income tax is contained in the sub- | 
sequent chapters. Utmost care has been 


` taken by the author in presenting tha 


matter with simplicity, clarity and pre~ 
cision. . This book will definitely serve 
useful purpose to the law students in 
making them understand the principles 
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of taxation and the applicability of those 


principles to the particular facts and. 


eircumstances of any case, 
` S. S, G. 





RENT CONTROL REPORTER DIGEST 
1969-1977 (in two volumes) compiled by 
Shri O. P. Tewari M. A. (Eng.) LL. B. 
Advocate, Supreme Court of India, 
and Published by O. P. Chadha, Seven 
Stars Publications (India) New Delhi 
(Sole Distributors M/s. Om Law Book 
House Gokhale Market-Delhi.}: Price 
Rs. 100 (for two Volumes), First Edi- 
tion 1978. 


Perhaps, no other branch of lew gives 
rise to such prolific litigation as does the 
branch dealing with Rent laws. The 
Rent Acts applicable to the various 
States in India and especially those in 
operation in the metropolitan cities gene- 
rate an enormous amount of litigation 
replete with an infinite variety of cir- 
cumstances, No wonder, therefore, that 
there has been a veritable flood of re- 
ported decisions on the various facets of 
the rent laws. There is therefore an 
urgent need for a digest which could pro- 
vide ready reference to all the impor- 
tant case law on each of the numerous 
aspects involved in matters to be decided 
under the Rent Acts. From this point 
of view the book under review is a wel- 
come addition to the library of a busy 
lawyer, This Digest will surely enable 
him to find decided cases on the topic 
concerning his client without any 
avoidable delay. Ali the appropriate 
headings have been alphabetically listed 
in the Contents with page numbers and 
this affords the facility of finding out 
precedents on the required topics. 


The Digest will surely be found help- 
ful to the Bar and the Bench as well as 
to the needy litigants since it brings out 
all the salient: features in the law and 
practice of Rent Control legislations with 
exhaustive case law. The 
get-up and printing of the book is how- 
ever somewhat marred because of some 
avoidable spelling errors which have 
crept mito the book. 

U. S. D. 


attractive 


TIES, Dr. B. R. Ambedkar Memorial 
Lecturers by Mr. Justice H. R. Khanna 
on behalf of the Institute of Constitu- 
tional and Parliamentary Studies New 
. Delbi. Published by Radha Krishna 
Prakashan, New Delhi Pages 89, Price 
Re, 25/. 
This Book consists of the two Dr. B. R. 


Ambedkar Memorial lectures delivered 


by Mr, Justice Khanna on invitation by 
the Institute of Constitutional and Par- 
liamentary Studies, New Delhi. The two 
lectures were delivered on 1-5-1978 and 
2-5-1978 respectively and are reproduced 
in full in this tiny book.- These lectures 
trace the evolution of the concept of 
Civil Liberty in various countries, set 
out the historical background and pin 
point the working. of the provisions of 
the Constitution of India relating to Civil 
Liberties, The Book is enlightening and 
useful, 

M VJ 





STROUD’S JUDICIAL DICTIONARY, 
First Supplement to the Fourth Edi- 
tion, By John S. James Barrister; Pub- 
lished in 1979 By Sweet & Maxwell 
London (Available in India with M/s. 
N. M. Tripathi Private Ltd. 164, Samal- 
das Gandhi Marg, Bombay); Pages 132 
Price £ 6.00. 

STROUD’S Judicial Dictionary is a 
well-known standard work in legal pro- 
fession. Before taking out the 5th Edi- 
tion, the author has served well the pro- 
fession by bringing out this supplement 
bringing the legal terms up to 1-1-1978 as 
stated by legislation and precedent. 

B. D. B. 


WOODFALL’S LAW OF LANDLORD 
AND TENANT. Twenty-eighth Edi- 
tion by V. G. Wellings, M. A. (Oxon.) 
One of her Majesty’s Counsel; Member 
of Lands Tribunal. Assistant Editor 
G. N. Huskinson; B.A, (Cantab) Barris- 
ter Grays Inn. In three volumes. 
1978. Sweet & Maxwell — Stevens & 
Sons, London. In India N. M. Tripathi; 
Pvt. Ltd. Bombay. Pages Vol. I — 
CCXIV + 1221 plus Index 98 pages. 
Vol. WH — CCXIV + 2001 to 2597 plus 
Index 98 pages; Vol. It — CCXIEV + 

` 3001 to 3747 and Index 98 pages. Sup- 
plementary Index of 18 pages issued 
for each volume, Price- £ 95/- for the 
three volumes. 


The ‘edition is appearing after a lapse _ 
of ten years, The reasons for this long 


* mission 
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delay are quite apparent. The publishers 
and editors desired so far as possible to 
include in the new edition the Landlord 
and Tenant Code which was in the course 
of preparation by the Law Commission 
since 1965 or thereabouts. The Law 
Commission in 1975 published a report 
“Codification of the Law of Landlord and 
` Tenant.” “The Report on Obligations of 
Landlords and Tenants”, which relates 
to part of the proposed Code; is yet to 
be published. However the editors could 
not wait any more for this report and 
went ahead with the publication of the 
new edition of Woodfali and that too in 
a new form. 


The delay in the publication of the 
present edition was also on account of 
the death in 1975 of Lionel Blundell, 
Q. C. who was preparing for the Com- 
the propositions which should 
constitute the Code. He was the editor 
or joint editor of Woodfall for the suc- 
cessive editions from 1939 to 1968. This 
book has a greater contribution from his 
pen than any other editor. 


This branch of the law has been the 
subject of constant change. Since the 
last edition, all four special subjects (agri- 
cultural holdings, business tenancies, the 
Rent Acts and the Leasehold Reform Act 
1967) have suffered major revisions and 
further changes are continually taking 
place. In the light of these constant 
changes and possibility of future changes 
the book has been published in the loose- 
leaf format which is a unique innovation 
in a text book of this kind. This will 
enable new matter to be integrated to 


keep the work up-to-date and also re-- 


move the repealed portions. 

In this edition a large portion of the 
unwanted matter has been, removed, and 
many of the topics have been rewritten 
viz. law relating to possessory licences, 
rent review clauses and repair and im- 
provement of. housing accommodations. 

The law stated in the book is as at 
June 1978 and it is promised'‘that the 
book will be kept up-to-date by supple- 
mentary service to be published an- 
nually. 

This edition has been an improve- 
ment on the previous one both ‘in its 
utility and appearance. It would be a 
valuable asset to every lawyer’s library. 
Since basically the English and Indian 
Law on this subject is the same, it would 
greatly help an Indian lawyer to in- 
terpret the law. 

~ ' L, K, K. 
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“LAND OPTIONS” by D. G. Barnsley, 
LL. M. Solicitor and Professor of Law 
at the University. of Leicester Ist Edi- 
tion published in 1978 by Oyez Pub- 
lishing Ltd., London; Pages 301: Price 
& 15.00. 

“Option” has been described as a right 
usually acquired by contract to accept 
or reject a continuing offer within a 
prescribed period. It is a step midway 
between -a mere retractable offer to 
enter into a contract and a concluded 
contract conferring right and imposing 
obligations on both parties. 


The author after a meticulous study 
of precedents on the subject matter has 
made a careful analysis of various 
“options” that have been recognised by 
the courts. 

The first chapter introduces the reader 
to the scope of the entire book and it 
makes it easier for the reader or student 
to trace the law on a subject that he 
wants to refer to. 


The author has taken great pains to 
bring out the niceties of the law of 
options, the hurdles one may be re- 
quired to face, the solutions to various 
problems that may arise in the grant, 


“exercise or revocation of an option. 


Even the tax implications that are 
bound to arise are dealt with at full 
length. 

The paper, printing, binding . and 
general getup leaving nothing to be de- 
red i 


B. D. B, 


“CONSTRUCTIVE TRUSTS” by Mr. A. 
J. Oakly; M. A. LL. B. (Cantab) Fel- 
low of Trinity College, Cambridge; 
Assistant Lecturer in Law, University 
of Cambridge; published in series 
“Modern Legal Studies” by M/s. Sweet 
and Maxwell London, (available in 
India M/s. N. M. Tripathi. (P) Ltd. 
Bombay). Ist Edition 1978 Pages 143 
Price £ 2.65 Net in U. K. only (Paper 
Back). 

“Trust” has a specific meaning attach- 
to it by the Legislatures all over the 
world. But even while drafting the 
statute it was felt that a vast and a 
variety of obligations which though did 
not fall within the interpretation of 
‘Trust’ created obligations very much 
similar in nature to Trust. 

This field which created obligations 
in the nature of trusts, called in this 
book as “Constructive Trusts” is gaining 


‘more importance not only in the law of 





Trusts’ but in fields like agency, family 
law ete. 

Constructive trusts are created not 
direclty under the law but by its opera- 
tion. Equity steps in and ordains that 
although no Trust was created or in- 
tended by the author yet an obligation 
in the nature of a Trust has evolved, 
and it has created liabilities, and respon- 
sibilities which cannot be avoided. 
~ Such constructive trusts can arise in 
numerous ways. Fraud, unconscionable 
conduct, undue influence, breach of fidu- 
ciary duties in a number of ways, use 
of confidential information, secret profits 
etc. are some of the transactions 
which will create a constructive trusts. 

The methodical manner in which the 
subject matter progresses in this book 


shows deep scholarship and evinces an- 


alert mind. 

The book though mainly dealing with 
the English Law is undoubtedly going 
to be useful for those who have to deal 
with similar positions obtaining im 
Indi 

B. D. B. 





“THE THEFT ACTS 1968 AND 1978” by 
Edward Griew, M. A. LL. B. Barrister, 
Gray’s Inn, Professor of -Law at the 
University of Leicester; 3rd Edition 
published in 1978 by “Sweet & Max- 
well” London (available in India with 
M/s. N. M. Tripathi (P) Ltd. 164, S. G. 
Marg, Bombay 400002). Pages 219 
Price & 6.25. 

Ten years time between the first and 
8rd edition with one reprint in between. 
A splendid record for a Law Book, which 
speaks volumes for the utility of the 
book and the excellent manner in which 
it has been received by the profession. 

Is it Theft when A releases the brakes 
of ‘B’s’ car and allows it to run down- 
hill? (see 5-15). - 

Can one steal land? (2-04). 

Is the word “money” to be used in. a 
technical way or in a non-technical way? 
(2-09). ` 

Can a ‘corpse’ be stolen ? (2-13). 

Can “Trade secret” or ‘Business secret’ 
be property capable of being stolen? 
(2-14). . 

‘A’ attacks ‘WM’ during the scuffle. ‘B’s’ 
wallet drops down. ‘A’ picks it and goes 
away. Is it Robbery (3-09). 

For precise answers’ to these and 
many other ticklish’ problems one has to 
refer to the book to find them. 

Section 16 (2) (a) of the 1968 Act pre- 
sented a good deal of controversy and 


Reviews 





Journal 87 


needed early amendment. It was done 
by 1978 Act. The author has published 
the full text of 1978 Act and a detailed 
commentry on its every aspect in an ap- 
pendix and thus has kept the commentry 
up-to-date. 

The full text of the 1968 Act, Table of 
Cases referred to in the commentry. a 
copious index have enhanced the pro- 
fessional value of the book, ‘| 


The subject matter is neatly classified, 
comments are in logical sequence, easy 
to understand and precise in nature. 

It is undoubtedly a very good book 
that has helped and would continue to 
help the law Students and judicial pro- 
fession in U. K. It would help the Indian 
reader to get a broader outlook on mat- 
ters dealt with in Chapter XVII Indian 
Penal Code. 

gii B. D. B. 


“ARCHBOLD; PLEADING, EVIDENCE 
AND PRACTICE IN CRIMINAL 
CASES” Seventh Cumulative Sup- 
plement to the thirtyninth edition, 
Edited by Stephen Mitchell, M. A. 
(Oxon) Barrister, along ` with’ Jobn 
Huxley Buzzard consulting editor; pub- 
lished in 1978 by M/s. Sweet and Max- 
well London. 

This is essentially a supplement to 
bring up the 39th Edition correct up to 
25-9-1978. To those interested in the 
latest position on Criminal Law. in 
United Kingdom this supplement would 
be found very useful 

The editor has taken pains to bring 
the position of Statute Law and Case 
law up-to-date and to facilitate reference 
to the last edition of Archbold, Paragraph 
numbers are given against each topic 
to which the subject matter relates. 

B. D. B. 


CURRENT LAW YEAR BOOK 1977 


edited by Barrister Peter Allsop, 

published by Sweet & Maxwell 

Limited, 11° New Father Lane, 

London pages 151 + 717 + 165. Price 

£ 22.00. Available m India at N. M. 

Tripathi Pvt. Ltd., Bombay. 

This volume is a yearly Law digest 
containing a complete statement of all 
the English law of 1977 from every 
source. The case citator and the Statute 
Citator are contained in a separate 
volume issued with this volume. The 
present volume contains a table of cases 
reported in 1977 and the usual tables 
covering 1977 Statutory Instruments and 
their effect on the orders of earlier 
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‘years. The alphabetical index of articles 
published during 1977 includes the full 
title and reference of an article and the 
name of its author, The compilation of 
the Subject-matter. Index is comprehen- 
sive. The digest of unreported Cases is 
given separately. The topic-wise pre- 
sentation of the 1995 digested cases with 
appropriate finger post wherever neces- 
sary is very nice.. The book will be an au- 
thority and a proper guide for any point 
en English Law during 1977. It will be 
of immense use to the Bench and the 
Bar, 
i i S. S. G 


EMPLOYMENT PROTECTION LEGIS- 
LATION by Bar.. R. V. Upex M. A. 
. LL. B. (Cantab), Lecturer in Law at 
Kingston Polytechinc, published by 
Oyez Publishing Ltd., Norwich Street, 
London,, Pages- -xlix plus 249, Price 
£ 16.00. 
The Eeployment E (Consoli- 
dation) Act 1978 is the latest in a series 
of enactments dating back to the Con- 
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‘tracts of ‘Employment Act pe ag 





‘deals. with the rights of individual em- ‘ 
ployees in their employment. Since, how- 
ever, unlike its predecessors, it is a con- 
solidation measure, it effects no sub- 
stantive changes. This work provides 
lawyers, employers and union officials. 
with an indispensable guide to an im- 
portant area of. employment: law — the 
rights of individual employees and the 
subsequent legal obligations of emplo- 
yers, This book gives detailed coverage 
to the various subjects e.g. . terms 
of employment, employee’s rights, unfair 
dismissal, resolution of disputes’ ete: ete, 


„The commentary on the Act is section by 


section with explanatory notes ‘and defi- 
nitions, indicating both the problemati- 


‘eal areas and the .relevant and up-to- 


date case law.. Although this book will 
be of particular. benefit to all those in- 
volved in problems relating ‘to ae 
dual employment (not only lawyers) |. 

will also assist-students and . teachers 4 


8 8. G 


Nelson's Tables : Com 
with Bankruptcy and Deeds of Arrange- 
“ments, (Revised 6th Edition) by C. N. 
Gorman; B. A., LL.B., Solicitor, with A. 
Robertson; former officer of the Com- 
panies Court, Oyez Publishing i Lon- 
don. Price £ 2.95. - 





Nelson’s: Tables: Administration of 
Estates: (Revised 6th Edition) by R. C, 
‘Bailey; M. A. Solicitor. Oyez Publish- 
ing Ltd.. London. Price & 1.25. l 

It contains notes indicating the main 
points arising in the ‘administration of 
an estate, 





Guide to Enquiries before Contract? 


by Trevor M. Aldridge; M. A. (Cantab), 


Solicitor. Price £ 1.75. 


The guide shows the importance’ of 


the Pcenauinies in coveyancing transactions, 





The Journal of Social “Welfare Tawi E 


Nov. 1978. Sweet & Maxwell. 


: London, 
Annual Subscription £ 14. a 





The Indian Journal. of Legal Studies: 


Facutly of Law, University of Jodhpur. 
Be 20. C. Jain, Annual Subscription 
Rs. 20/- . 








pany Procedure - 


Social Justice and the Handicapped ` 
Humans: Inaugural Lecture of.the V. K.. 
Krishna Menon Law Lectures, delivered ` 
by Justice V. R. Krishna Iyer; (Judge of 
the Supreme Court of India) on 28th Jan, 
1978 in Trivandrum. Published by Aca- 
demy of We. Publication, Teivonaeuni 
Price Rs. 





Light of Justice: (Hon'ble Mr. Justice ` 
G. N. Vaidya), by Mahabaleshwar Morje, 
Advocate, High Court, Bombay, and 
published by him, for Justice G.- N. 
Vaidya Memorial Committee, 23, Hamam 


` Street, Fort, Bombay.. Distributors (1) 


S. S. Pradnya Prakashan, 23, Hamam 


Street Bombay. (2) M/s. N. M. Tripathi, 


Bombay. -(3) M/s. International Book- 
House, Pvt: Ltd, Ash Benes Bombay. 
Price Rs. 10/-, PEE 





‘Srinagar Law Journal: Publishing Re- 
ported and Unreported Judgments. First 
issue July 1979. Editor Hakim 'Ishtiaq 
Hussain. Subscription Rs. 80/- Annual 
Rs. 40/- Bi-annual plus postage.. Per Copy 
Rs. 7-. 
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“JUDICIAL ACTIVISM’ AND THE RIGHT TO LIFE AND 
PERSONAL LIBERTY? 


_ By: 


The Supreme Court of India exhibited 
judicial activism in many cases. Cases on 
property from the days of Subba Rao, J. 
to the days of J. C. Shah, J: are an elo- 
quent testimony in this behalf.. But, 
judicial activism in the realm of right to 
life and personal liberty is a recent 
phenomenon. The beginning of this tend- 
ency can be traced to the minority judg- 
ment of Fazl Ali. J. in Gopalan’s case, 
AIR 1950 SC 27: 51 Cri LJ 1383. But, 
a positive assertion: in this behalf is dis- 
cernible in Maneka Gandhi v. Union of 
India, AIR 1978 SC 597. In this case, the 
Court explained the ambit of protection 
guaranteed by Art. 21. The Article reads 
as follows: "No person shall be depriv- 
ed of his life or personal liberty except 
according to the procedure . established 
by law.” The approach of the Court was 
to expand the reach and ambit of the 
fundamental rights rather than attenuate 
their meaning, This attitude led the 
Court to observe, “now it may be pointed 
out at the outset that it is not our view 
that a right which is not’ specifically men- 
tioned by name can never be a funda- 
-mental right within the meaning of 
Art. 19 (1). It is possible that .a right 
does not find express mention in any 
clause of Art. 19 (1) and yet it may be 
covered: by some clause of that Article.” 
(at p. 640). It is submitted that the Court 
has sown the seeds of the doctrine of 
‘unenumerated rights’ in a different form 
in the interpretation of the Constitu- 
tion. Turning to Art. 21, „the Ceurt re- 
lied upon the judgment in Bank Nation- 
alisation case, (R. C. Cooper v. Union of 
India, AIR 1970 SC 564). and -laid down 
that Art. 21 is controlled by Art. 19. 
Hence the ambit of the protection guar- 
anteed by Article 21 is to be: determined 
in the light of the protection , guaran- 
_ teed by Art. 19. The Court also linked 
Art. 21 with Art. 14 and observed, “Arti- 
cle 14 strikes at the arbitrariness in 
State action and ensures fairness and 
equality of tréatment. The principle of 
reasonableness which legally as well as 
philosophically is an essential element of 
equality or non-arbitrariness ‘ pervades 
Art. 14 like’ a brooding omnipresence 
and the procedure contemplated by Art. 
21 must answer the’ test of reasonable- 
ness in order to be in conformity with 
Art. 14.” (Maneka Gandhi.case p. 624). 
Thus the notion of ‘fairness and reasona- 
bleness’ is introduced in the interpretation 
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of Art. p ‘by. linking it to Art. 14. The 
procedure referred to in Art, 21 must be 
fair, just and reasonable. If it is not so, 
it would amount to infringement of fun- 
damental rights guaranteed by Art. 21. 
Krishna Iyer J. specifically observed 
that law must be a reasonable law and 
not an enacted piece (Ibid p. 659). It is 
submitted that the Supreme Court has 
introduced indirectly the concept of due 
process of law in the interpretation of 
Art,.21. Thus in the Maneka Gandhi 
case, the judicial activism of the Sup- 
reme Court made the right to life and 
personal liberty guaranteed by Art. 21 
a real and substantive right by introduc- 
ing the concept of fairness, reasonable- 


, ness and justness, as far as the law and 


procedure contemplated by Art. 21 is 
concerned. But the contribution of the 
Supreme Court to the concept of ‘per- 
sonal liberty’ is still more valuable. 
Bhagawati J. observed.: ‘The expression 
‘personal liberty’ in Art. 21 is of the ` 
widest amplitude and it covers variety 
of rights which go to conStitute the per- 
sonal liberty of man and some of them 


have been raised to the status 
of distinct fundamental rights and 
given additional protection under 
Article 19”. (Ibid page 622). These 
observations, it is submitted are 


very important from the point- of view 
of future developments of fundamental 
rights. Right to- property is deleted 
from the chapter of the . fundamental 
rights, by the 44th Amendment Act. It 
is however submitted that it may be 
possible to argue. that -the concept of 
personal liberty is not complete without 
the right to property and the Court may 
be persuaded to uphold such a view. 
The observations of Beg C. J. that funda- 
mental rights are natural rights and 
‘that a divorce between natural law and 
our constitutional law will be disastrous’ 
will justify the Court in arriving at such 
a conclusion. It appears that the Sup= 
reme” Court presided over by bold and 
visionary. judges in future will develop 
fully the theory of natural law and 
natural justice and protect both the en- 
umerated and unenumerated rights of in- 
dividuals: A refreshing beginning of 
this attitude is seen in Maneka Gandhi’s 
case, What Marbury v. Madison has con- 
development of judicial 
review in the United States, Maneka 
Gandhi’s case has contributed to the pró- 
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tection of right to life and personal 
liberty in India. It is indeed an impor- 
tant milestone in the history both of 
constitutional interpretation and protec- 
tion of fundamental rights. 

The protective net of the right to life 
and personal liberty was spread widely 
by the Supreme Court further in cases 
from the State of Bihar. Bhagwati J. 
referred in these cases to the inter- 
pretation laid down in Maneka Gandhi's 
case as ‘dynamic’ and ‘creative’. (AIR 
1979 SC 1360 at Pages 1361, 1362: 
1979 Cri LJ 1036). The evidence of this 
dynamic and creative interpretation is 
abundantly seen in the judgments from 
the eases from Bihar. (Hussai- 
nara Khatoon v. State of Bihar, AIR 
1979 sc 1360 and 1369). In 
these two cases from the State of 
Bihar, the Court speaking through Bhag- 
wati J. laid down that the procedure 
laid down by law fer depriving a person 
of his liberty must be ‘fair, just and rea- 
sonable’. If the procedure does not satisfy 
these requirements, the person is de- 
prived of his fundamental right under 
Art. 21. with the result that he would 
be entitled to enforce his right and 
secure his release. Bhagwati J.. further 
laid down that a procedure cannot be 
‘reasonable, fair and just’ unless that 
procedure ensures a speedy trial for the 
determination of the guilt of such a per- 
son. Thus, a speedy trial is an essential 
and integral part of the fundamental 
right to life and liberty enshrined in 
Art. 21. Speedy trial means ‘reasonably 
expeditious trial’. The Court also de- 
nounced the detention of woman with- 
out trial under the guise of- ‘protective 
custody’. It pointed out that ‘protective 
custody’ is nothing short of blatant 
Violation of personal liberty guaranteed 
under Art. 21. 


In Bihar, there were a number of 
under trial prisoners languishing in 
jail for years together without trial. 
Some of them have been in jail for a 
period longer than what they would 
have been sentenced to suffer, if con- 
victed. The Court ordered, that all such 
prisoners whose names were men- 
tioned in the list submitted to the Court, 
should be released forthwith, A coura- 
geous step to uphold the right to personal 
liberty! The Court gave clarification of 
the right to ‘reasonable, just and fair’ 
procedure guaranteed by Art. 21. The 
Court observed. ‘Now a procedure which 
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an accused person who is too poor to 
afford a lawyer and who would, there- 
fore have to go through the trial with- 
out legal assistance cannot possibly be 
regarded as ‘reasonable, fair and just’. 


(Ibid p. 1373). The right to free legal 
service is therefore, clearly an essential 
ingredient of ‘reasonable, fair and just’ 
procedure for a person accused of an 
offence and it must be held implicit in 
the guarantee of Art. 21, (Ibid p. 1374). 
The Court found ‘kindred souls’ in Black 
J. in Gideon v. Wainuright, (1963) 372 US 
335 and Douglas J. in Jon Richard Arger- 
singer v. Raymond Hamlin, (1972) 407 US 
25. The Court recommended strongly to 
the Government of India and to the 
State Government to introduce a com- 
prehensive legal service in the custody. 
This (legal service) is not only a man- 
date of equal justice implicit in Art. 14 
and the right to life and liberty confer- 
red by Art. 21, but also the compulsion 
of the constitutional directive embodied 
in Art. 394 (Ibid p. 1376). These ob- 
servations, now may be relied upon to 
urge that the right to legal service is a 
fundamental right in view of the 44th 
Amendment Act which confers on the 
directive principles of State policy a 
position of superiority even over the 
fundamental rights. Thus Bhagawati J. 
has made right to legal service a part of 
fundamental right under Art. 21. As a 
corollary to this the Court laid down 
the following principle of interpretation 
of the Criminal Procedure Code, 

















“When an under trial prisoner is pro- 
duced before a Magistrate and he has 
been in detention for 90 days or 60 days, 
as the case may be, the Magistrate must 
before making an order of further re- 
mand to judicial custody point out to 
the under trial prisoner that he is en- 
titled to be released on bail. The State 
Government must also provide at its 
own cost a lawyer to the under trial pri- 
soner with a view to enable him to ap- 
ply for bail in exercise of his right of an 
under trial prisoner 
(Ibid p. 1379). 


Bhagwati J. reiterated his views on 
free legal service which is now a consti- 
tutional right of an accused who on ac- 
count of poverty, indigence or incom- 
municado situation is not able to engage 
a lawyer and the duty of Government 
to provde such a service, He observed, 
“If free legal services are not provided 





does not make available legal service to 


to such an accused, the trial itself may 
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run the risk of being vitiated as contra- 


vening Art. 21” (Ibid p. 1381). It is hoped 
that committees appointed by various 
State Governments to render legal aid 
would study these observations and pre- 
pare their schemes accordingly. The 
Ministry of Law, Government of India 
and Legal Departments of all State Gov- 
ernments also ought to study these ob- 
servations very carefully and ensure 
that the services of a lawyer are made 
available in appropriate cases if guilty 
persons are not to escape the consequ- 
ences of their actions. This judgment is 
also an appeal and a warning to the Bar 
Councils and the legal profession; an ap- 
peal in so far as the members have to 
come forward to render legal service. 
They have to consider this as a duty, and 
a warning if the following observations 
of Mr. Justice Brennan are remembered. 
“Nothing rankles more in the human 
heart than a brooding sense of injustice. 
Tilness, we can put up with. But in- 
justice makes us want to pull things 
down. When only the rich can enjoy the 
law, as doubtful luxury, and the poor 
who need it most, cannot have it because 
its expense puts it beyond their reach, 
the threat to the continued existence of 
free democracy is not imaginary but very 
‘real, because democracy’s very life de- 
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pends upon making the machinery of 
justice so effective that every citizen 
shall believe in and benefit by its im- 
partiality and fairness.” (Ibid p. 1376). 


The judicial activism of the Supreme 
Court has covered quite a considerable 
distance from Maneka Gandhi case to 
the Bihar cases. It is submitted that 
the Court has introduced (a) the concept 
of due process of law in the interpreta- 
tion of Art. 21, (b) indicated that some- 
time in future, it may develop the theory 
of ‘unenumerated rights’ and laid down 
(c) that a speedy trial, a release on bail 
of under trial prisoners and a free legal 
service to the poor accused are also 
fundamental rights and it is the duty of 
the State to respect these rights by ap- 
propriate action. Thus, a new chapter 
in judicial interpretation and judicial 
activism is opened. It is a pleasant and 
refreshing departure from earlier ap- 
proach. Now that even during a Pro- 
clamation of Emergency the right to 
move the Court for the enforcement of 
fundamental rights guaranteed by Arts. 
20 and 21 cannot be suspended as a re- 
sult of 44th Amendment Act, the right 
to life and personal liberty would remain 


a substantive right both in times of 
peace and war. 


REVIEWS 


INTERNATIONAL LAW AND PRAC- 
TICE IN ANCIENT INDIA by Shri 
M. S. Bhatia, Chief Editor, Civil and 
Military Law Journal Delhi, introduc- 
ed by Dr. Nagendra Singh, Vice-Pre- 
sident, International Court of Justice, 
the Hague: Published by Deep and 
Decp Publications New Delhi, 1977; 
XVI-224, Price Rs. 50. 

The author has a number of books to 
his credit. The book under review is a 
scholarly and valuable reasearch work 
on a subject of profound importance to 
the history of the evolution of Interna- 
tional Law as it developed in Ancient 
India. 

The Book is divided mainly in 2 parts. 
The First Part deals with the Law 
and Principles and the second Part deals 
with the Practice. Both the Parts are 
conveniently divided into separate chap- 
ters, each chapter dealing with different 
aspect under the broad headings. The 
author not only brings out the rules of 
International Law as it existed in An- 


cient India but also its principles, philo- 
sophy and ethics. Beginning with the 
origin and growth of Internal Law in 
ancient India the book studies in depth 
its different related aspects, States, rights 
and duties of States, treaties and alli- 
ances, war and neutrality and other con- 
nected matters have been discussed in 
this scholarly treatise. 


This valuable work is an asset to any 
library, College, University, Students of 
law, Political science, history and to all 
those who are interested in Indian and 
international affairs. 

M. V.J. 


“MARTIAL LAW — THEORY AND 
PRACTICE”. Edited by H. S. Bhatia; 
Chief Editor: Civil and Military Law 
Journal Published by Deep & Deep 
Publications, New Delhi. December 
1978. Pages 240. Price Rs. 50/-. 


Martial law is not a written law. It 
arises when there is ejther external or 
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internal emergency. When it 
claimed the concerned authorities must 
execute it with maximum humanity and 
must withdraw itself as soon as the 
emergency disappears or the Civil Power 
is capable to assume charge. 

Martial law is founded upon the prin- 
ciple that the State has a right to pro- 
tect itself against those who would des- 
troy it. It is the public law ‘of necessity. 
Necessity calls it forth. Necessity justi- 
fles its existence and necessity measures 
the extent and degree to which it may 
be employed. 

This book is probably the first to at- 
tempt handling the martial law so far 
as its constitutional, legal, administra- 


tive and political issues pertaining to its ` 
proclamation and execution are concern- . 


ed. It provides an authentic, revealing and 
in-depth and analytical study of select 
and excellent material on martial law. 


The lawyers, jurists, administrators, 
judges, political scientists, military off- 
cers, legislators, historians and scholars 
would find the book thought-provoking 
and worth serious study. There 
is no practice under Martial Law laid 
down in any book. This book contains 


all the information, one’ would like to ` 


have about Martial Law. Even a lay- 
man will find the book interesting and 
giving a fund of knowledge. 

L. K. K. 


“THE LAW OF ELECTIONS” by Shri 
M. Krishnan Nair, M. A., M. L., LL. M. 
Principal, Law College, Ernakulam, Ist 
Edition published in 1979 by Lakha 
Publications Cochin, Pages 300, Price 
Es. 20/-. 

“Election” means choosing. The term 
is too well known. School and college 
students elect their representatives for 
Social Gathering, Sports, Libraries, De- 
bating societies. Social Circles elect 
their own executives to work on their 
behalf. Rotarians, Lions, Jecys elect their 
own teams every year. 


Yet when large groups of persons 
living in different parts of the country, 
have to apply any method of election to 
choose their representatives the task be- 
comes a gigantic one. We in India have 
set up a very thorough and efficient 
machinery for this purpose. The people 
who run the machinery are efficient, the 
laws and rules that regulate their ac- 
tions and keep them within the bounds 
of propriety and legality, are adequate, 
simple and take care of''iminutest` details 
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and our courts are also extremely keen 
to see that elections are free and fear- 
less. It is through such an efficient 
machinery that we have been able to 
establish and run the biggest democracy 
in the world through our Parliament 
and State Legislatures. 

Yet it must be said that a common 
man knows little about the intricacies of 
a State or a national election. Even a 
lawyer may not fare better. Some peo- 
ple with forethought have felt that at 
least a lawyer ought to know fully of 
the laws and rules that govern an 
election. Kerala and Calicut Universities 
have made “Election Law” a compulsory 
subject. In a few other. universities it is 
an optional subject. 

Shri M. Krishnan Nair has crammed all 
this knowledge between just three hun- 
dred pages. The intricacies of propor- 
tional representation by means of single 
transferable votes (concerning the’ elec- 
tion of President) are dealt with clearly 
in a separate chapter. 


Every person who wants or may want 


- to contest an election, all such persons 


who sponsor him, aid him, work for him, 
all persons who work as election officers, 
and finally the lawyers and Courts would 
do well to have a copy of this book on 
their desk to steer clear of hurdles that 
may come up. Of course this book is a 
must for students who want to study 
Election Laws. 

The Statements of law are supported 
by precedents; in addition quite a few 
leading cases on election law. have been 
concised in a separate chapter. For the 
Law Student model questions are given 
and a copious index makes matter easy 
for reference. 

B. D. B. 


T. P. MUKHERJEE’S COMMENTARIES 
ON CUSTOMS ACT (2ND EDN.) 
Revised by M/s.. R. B. Sethi, Advocate 
and V. Gauri Shankar, Published by Law 
Publishers, Sardar Patel Marg, Allaha- 
bad. 211001, Pages XXVIT + 1045, 
Price Rs. 85.00. i 


The matters relating to Foreign Ex- 
change Regulation Act’ have been omit- 
ted in the 2nd edition of this book. It 
is only confined to Customs Act, 1962 
with rules, regulations, forms, allied Acts 
and notifications thereunder. The mat- 
ters relating to Customs Act have been 
thoroughly revised with up-to-date case 
law at its proper place. Rules, regulations 
and notifications have been ‘brought up- 
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to-date. This second edition presents the 
law of Customs as it is at present. 
Under various sections of the Act, ex- 
tracts from Report of Select Committee 
have also been given. Comparative chart 
of the sections of the Customs Act 
and corresponding sections of the repeal- 
ed Sea Customs Act has also been given. 
The appendices’ containing various re- 
levant rules, regulations, forms, allied 
Acts and the notifications in force have 
increased the utility of the book. An 
useful and exhaustive index is also given 
in the end. This edition will be greatly 
useful to the members of Bar, Bench, 
Customs Authorities and the business 
communities, À 
5S. S. G. 


THE BOMBAY SHOPS AND ESTAB- 


LISHMENTS ACT, 1948 AND THE 
MAHARASHTRA SHOPS AND 
ESTABLISHMENTS RULES 1961: 


Published by Labour Law Agency, 

Bombay 1979: Price Rs. 10. 

The Book consists of the Act and the 
Rules as amended up to the Amend- 
ment Rules 1979. There are also short 
Notes on some of the Provisions bas- 
ed on judicial decisions. The book 
though tiny in size is of use to a very 
large section of the public consisting of 
business houses, shops, hotels, ete. With 
thẹ incorporation of the up-to-date 
amendments, its utility is enhanced. 

M. V. J. 


“HUMAN RIGHTS IN THE MODERN 
WORLD” by Shri R. S. Agarwal, First 
Edition, 1978; Published by Mrs. Che- 
tana Kohli for Chetana Publications 
New Delhi 110048: Pages 122, Price 
Rs. 35. 


This book presents an erudite study 
on the burning problem, uppermost in 
the minds of the thinkers of the present 
generation viz. the rights of the indivi- 
dual in society. 


The author, a practising advocate, was 
.a member of the Panel of Experts at 
the Fifth United Nations Congress on 
the Prevention of Crime and Treatment 
of Offenders held in Geneva in 1975. In 
this book he has systematically: outlined 
the duties of the State and of its citizens 
with regard to human rights and their 
practice and applicability in the various 
countries of the World. 


A democratic Constitution devoted to 
the ideal of equality, guarantees certain 
fundamental rights of speech and ex- 


Reviews 


Journal 93 


pression. But, as is well known these 
precious rights are at times nullified or 
rendered innocuous at the hands of 


-power-crazy politicians with the help of 


a malleable bureaucracy. Can such a 
thing be’ prevented? This and other 
ancillary matters in regard to the nature 
and contents of human rights have been 
ably dealt with in this book by the 
author who has ardently pleaded for 
the strict implementation of the United 
Nations General Assembly Declaration 
of Human Rights, 1948. , 

It is, indeed, a brilliantly written book 
which is sure to be well received not 
only by social and political thinkers but 
by all those interested in protection of 
human rights. 

U. S. D. 


THE LAW RELATING TO MARRIAGE 
AND DIVORCE: By Shri S. C. Jain, 
Addi. Dist. & Sessions Judge, Delhi, 
Published by Surjeet Book Depot, 
4074-75. Nai Sarak Delhi-110006. Pages 
xxiii plus 513, Price Rs. 65. , 
Marriage under the Hindu Law was 

primarily and essentially a sacrament. 

Divorce was not known to the Hindu 

Textual Law but custom and usage re- 

cognised it in certain communities and 


remarriage was also permissible. Due to 
advancement in the society, several 
statutes were passed changing the an- 
cient law of marriage. The change 


brought about by the Marriage Laws 
(Amendment) Act, 1976 though revolu- 


‘tionary in character, has kept alive the 


basic idea of reconciliation between the 
parties. 


The book is an encyclopedia covering 
the entire matter touching the field of 
relations between husband and wife in 
lucid and clear exposition of the sub- 
ject which can be of use to the lawyers, 
Judges and also to laymen. It is so 
exhaustive in the treatment of its sub- 
ject that it enables the readers to clearly 
understand. any particular topic of this 
law. 


Case law up to date has been given 
and even foreign reports such as All 
England Reports, Probate Division Cases 
have been quoted and referred to. En- 
tire matter has been split up in the_ 
shape of synopsis. under. text, of each 
section of Hindu Marriage “Act. Com- 
plete guidance on all aspects touching 
this field is available. All the latest 
Rules made by various High Courts have 
been given. The specimen form of peti- 
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tions have also been incorporated. The 
‘provisions of all the analogous laws on 
this subject have been reproduced. 
‘There is an useful index in the end. The 
books makes out a very interesting read- 
ing. Jt is immensely useful not only to 
lawyers and students of law but also to 
litigants and general public. 
. S. S. G. 





“THE SUPREME COURT ON INDUS- 
TRIAL LAW 1950 TO 1978”: By J. K. 
Soonavala 2nd Edition brought out by 
D. S. Chopra B. Sc, LL.M. Advocate. 
Assistant Government Pleader Bom- 
bay High Court (Original Side) pub- 
lished by M/s. N. M. Tripathi Private 


Limited Bombay in 1979. Pages 1082, 
Price Rs. 120-00. ; 
First Edition of this book originally 


written by Shri J. K. Soonavala was 
published in 1966 and now this second 
edition has been recast by Shri D. S. 
Chopra Advocate and brought out in 1979 
within a span of just 13 years. 

This voluminous book—and this is just 
the first volume— covers 1082 pages and 
it can give us some idea of the size of the 
second volume to come and of the amount 
of work put in by Shri Chopra in writ- 
ing this book. 

This volume is divided into 36 Chap- 
ters and the contents cover a space of 
54 pages. In fact it is not simple “con- 
tents” as we know for other books. It is 
a complete synopsis covering all the as- 
pects that are to be found in this book. 

Each Chapter begins with different 
head — Topics. It is followed by taking 
one topic, sub-dividing it into quite a 
few more and each sub-heading which 
is also complete in itself is followed by 


a precis of the legal precedent, mostly 
from the Supreme Court. 
This treatment has achieved easy 


handling of the subject and quick loca- 
tion of the problem and its solution. It 
has also its drawback that there is a 
good deal of repetition. 

The volume of Supreme Court deci- 
sion on Industrial Law is quite large, 
and to have taken note of almost all the 
leading cases must have been an uphill 
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task to the author, and it must be said 
that he has done justice to the task he 
chose to undertake, We entertain no 
doubt that the second volume will be 
as good and as illuminating as this one. 
This book is going to serve admirably 
the legal profession, Labour Unions, 
Employers’ Labour Courts and High 

Courts 
B. D. B. 


“THE SECURITY COUNCIL AND 
VETO” : By T. S. Batra, M. A. (Hons.), 
LL.M., Faculty of Law Delhi Univer- 
sity, 1st edition published by Metro- 
politan Book Company Pvt. Ltd., 1, 
Netaji Subhash Marg, New Delhi — 
Pages 360 Price Rs. 95.00. 


Human civilisation is known to have 
existed for the past nearly eight thou- 
sand years. And in all these years 
hardly a decade has passed when no war 
was waged somewhere on the surface of 
this globe. 

Attempts have been made through the 
ages to establish peace on earth, under- 
standing between States and yet wars 
have persisted. 

The formation of the United Nations 
Organisation with one of its limbs known 
as “Security Council” is the latest at- 
tempt to end war, by discussion across 
the table, by direct or indirect pressure 
of world opinion and still wars have 
persisted, 

Shri Batra, has succeeded in giving 
the reader, an insight into the working 
of the Security Council. Now every one 
of the Big Five have thwarted attempts 
at understanding through majority vote 
by use of Veto — a special weapon, is 
something worth reading. 

It is a book that should be read by 
all, especially those who want to study 
international law, and are interested in 
international policies. 

No doubt, the paper, printing, get up 
is all excellent. A good index at the 
end would enable the reader to find out 
easily what he wants. 

B. D. B. 


END 
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“THE CONSTITUTION OF MALAYSIA, 
ITS DEVELOPMENT: 1957-1977” 
Edited by Tun Mohamed Suffian, 
H. P. Lee, F. A. Trindade, Published 
by Oxford University Press, 3, Jalan 
13/3, Petaling Jaya, Selangor, Malay- 
‘sia, Second Impression 1979, Pp. 425. 
This book reviews the development 

of the Constitution of Malaysia and is 

a‘ collection of fifteen studied essays by 

eminent Malaysian Scholars,: who are 

teaching laws, practising laws, inter- 
preting laws and administering laws. 

For every student of comparative con- 

stitutional law, this book would be a 

special love for the novel ` approach in 

the assessment of a Constitution, which 
is in its sweet twenties, through criti- 
cal essays on selected topics, by jurists, 
ldwyers, judges and executives in the 
public service, who actually operate a 
Constitution. 


As one reads the critical, article “The 
Judiciary During the First Twenty 
Years of Independence” by the Lord 
President of the Federal Court of Ma- 
laysia. one gets the full view of the 
special features of the judicial system 
and of the ‘important developments as 
regards the judiciary within the first 
twenty years of the Merdeka . Constitu- 
tion, The independence of the judiciary 
is secured but at the same time for re- 
moving judges of superior courts on 
the specified grounds there is a simple 
procedure of the recomimendation of a 
tribunal consisting of five judges, In 
this article the learned Lord President 
records the development of the aboli- 
tion of the Minister of Justice in 1970; 
but comments on the system in a prag- 
matic manner that “the arrangement 
whereby the Prime Minister is réspon- 
sible in cabinet and Parliament for the 
machinery of justice, while splendid in 
concept, does not work well in prac- 
tice”. While commenting on the increase 
in workload of'courts it is pointed out 
that running down actions are swamp- 
ing the High Court in Peninsular Ma- 
laysia. The practical suggestion is 
given that the move by the Govern- 
ment to follow the Néw Zealand no 
fault insurance scheme would be wel- 
comed not only by victims of traffic 
accidents but also by judges, who could 
then devote more time to other more 
interesting work. The establishment in 
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1957 of the Judicial and Legal Service 
Commission in Malaysia is a special 
feature and noteworthy practical deve- 
lopment mentioned in this lucid article. 
About the trend towards the use of 
national language in the courts the 
learned Lord President warns “The use 
of the national language cannot be 
rushed in a court of law without risk 
of doing injustice, Courts are not a 
political forum.” 


In the article “An Overview of Con- 
stitutional Changes in Malaysia: 1957- 
1977” R. H. Hickling has succinctly 
pointed out the original concepts 
of the Merdeka Constitution and 
has closely compared the provi- 
sions of the Constitution of India. 
Pointing out that the Merdeka Consti- 
tution is evolutionary in its character 
and has the pattern of the Constitution 
of India the learned author comments 
“there is no proud preamble declara- 
tory of the will of the people, no con- 
stituent assembly hammered it out with 
the strange sorts of paradox to be 
found in the Indian Constitution; nor 
did any formal referendum set a popu- 
lar seal upon its simple but lengthy 
text”, For the realist and pragmatic 
terms in the text of the Malaysian Con- 
stitution, every student of Indian Con- 
stitution should go through this critical 
essay. The analysis in detail of the 
twenty three amendments that have 
been made in the Malaysian Constitu- 
tion between the period from 1957 to 
1977 is to be found in the essay “The 
Proress of Constitutional Change in 
Malaysia” by H. P. Lee, the Lecturer. 
in Constitutional Law at Monash Uni- 
versity, Melbourne. 


From the pen of F, A. Trindade flows 
the analytical essay on the constitu- 
tional position of the Yang di-Pertuan 
Agong. The Yang di-Pertuan Agong is 
the constitutional monarch, the sup- 
reme head of the Malaysian Federation, 
who is elected for a term of five years 
by the conference of Rulers. This con- 
ference consists of the Yang di-Pertuan 
Besar of Negri Sembilan, the Raja of 
and the seven Sultans of the 
other Malay States. According to the 
learned author the Yang di-Pertuan 
Agong has become ‘a visible symbol of 
unity in a remarkably diverse nation. 
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“The Malaysian Parliament consists of 
the. Yang di-Pertuan Agong, the Dewan 
Negara — the Upper House and the 
Dewan Ra’ayat the Lower House as 
the House of Representatives. These 
three institutions acting together enact 
laws and the functioning of this ‘“Ma- 
laysian Parliament” in all its aspects is 
ably reviewed by Nik Abdul Rashid. 
“Fedaralism in Malaysia” is exhaus- 
tively analysed by Tan Sri Datuk Haji 
Mohd. Salleh b. Abas, ‘the Solicitor- 
General of Malaysia and the special 
discussion of ‘the topic “State parochial- 
ism.and Nation building” is noteworthy. 
Financial provisions of the Constitution 
have been reviewed by Tan Sri Dato’ 
Abudullah bin Ayub, the Secretary-Ge- 
neral, Ministry of Finance, Malaysia, 


with the conclusion that the original 
constitutional provisions have served 
Malaysia well except that the finances 


of some of the States have not perform- 
ed well. 


.The Fundamental Liberties in the 
Constitution by classifying them into 
‘absolute’ and ‘limited’ are analysed 
lucidly with reference to the case law 
by H. E. Groves while the position of 


Islam in the Constitution is historically . 


reviewed by Ahmad Ibrahim in the 
essay on the “Position of Islam in the 
Constitution of Malaysia’. A notable 
feature of this essay is the comparison 
with the relevant provisions in the 
Constitution of Pakistan and apt refer- 
ence to case law of Pakistan on the 
topie. ‘The Emergency Powers in Ma- 
laysia” .is the best treatise by S. Jaya- 
kumar wherein after considering the 
development of emergency provisions 
by - constitutional amendment and 
through interpretation by the Courts 
the legal propositions have been ad- 
mirably deduced with precision. The 
deduction therein that there can be re- 
view by the Court of the declaration of 
emergency on ground of mala fides is 
the progressive thinking on the topic 
of declaration of emergency by the 
Head. of a State. - 


‘To adorn the book further 
the table of cases’ referred -to 
fifteen ‘essays and the table of statutes 
with subject index. The book is excel- 
lently printed. All the essays are the 
résult of considerable research and 
profound study. The book constitutes ‘a 


there is 
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unique contribution and every constitu- 
tional lawyer, professor, politician and 
student must give prompt attention to 
this treasure of constitutional thoughts. 

AG.J. 


PACKAGING LAWS AND. REGULA- 
TIONS. By Chowdhary R. K. and 
Subramanian M. R., Ist Edn. by Indi- 
an Institute of Packaging. P. 477, 
Price Rs. 70/- 

This: is a compendium of packaging 
laws and regulations as obtaining in 
India. Its objective is to tell and show 
to the members of the packaging in- 
dustry, the users of packages, the offi- 
cers and executives of Government and 
other organizations, the exporters and 
other enterprises engaged in commerce 
and trade and the consumers in general 
the essential requirements of packaging 
Jaws and regulations. 


Like many other countries in the 
world, India has its own laws and re- 
gulations concerning packaging. Almost 
all these laws are scattered over a vari- 
ety of gazette notifications, trade bul- 
letins and so forth, and are prescribed 
as “Packaging must” for various pro- 
ducts, To have a single compendium to 
serve as a reference book for packaging 
laws has been a long felt need.- The 
advent of new products, new packaging 
materials, new materials and processing 
technologies, improved transportation 
and storage conditions, give rise to the 
need to know in clearer terms that 
these new features would not cause any 
problems in regard to minimum stand- 
ards of safety,. environmental purity, 
health and sanitary requirements and 
so forth. This publication attempts to 
fulfil this need. 


Some of the regulations, viz., Defence 
Services Code, IMCO Code, IATA Re- 
gulations, Packing conditions of the 
Railways, which are separate volumin- 
ous publications themselves, have only 
been abstracted. ‘Their extracts have 
not been included in this compilation. 
The authors have tried to summarise 
in the abstract form the various laws 
and regulations and do not deem them 
to be exhaustive. The present attempt 
is intended to serve as a reference to 
know whether the operations intended 
by any organisation are within . the 
sanctity of the Indian Packaging Laws 
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